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CASES 

ARGUED   AND   DETERMINED 

IN    THE 

SUPREME  COURT  OF  ILLINOIS 


John  Allen  et  al. 

v. 

Gilbert  Woodruff  et  al. 

Filed  February  J+,  1880 — Rehearing  denied  September  17,  1880. 

1.  Allegations  and  proofs — material  allegations  only  need  be  proved.  It  is 
not  essential  to  support  a  decree  in  favor  of  a  complainant  that  all  the  allega- 
tions of  the  bill  be  proved  precisely  as  charged.  All  that  the  law  requires 
is  that  the  material  allegations  shall  be  substantially  proved. 

2.  Same — statement  of  erroneous  conclusions.  If  the  actual  facts  are  stated 
correctly  in  a  bill,  which  is  all  the  law  requires,  allegations  in  respect  to  what 
the  pleader  supposes  to  be  the  legal  eifect  of  such  facts,  which  proves  entirely 
erroneous,  will  not  conclude  or  prejudice  the  complainant.  His  rights  depend 
upon  the  actual  facts  stated,  and  not  upon  the  erroneous  conclusions  of  the 
pleader  with  respect  to  them. 

3.  Where  the  actual  facts  are  correctly  stated  in  a  bill  and  proved,  it  is 
the  duty  of  the  court  to  render  such  decree  and  grant  such  relief  as  the  law 
requires  from  such  facts,  without  regard  to  the  theory  of  the  pleader  in 
framing  the  bill. 

4.  Specific  performance — by  assignee  for  security.  If  the  purchaser  of 
land  can  not  maintain  a  bill  for  the  specific  performance  of  the  contract  of 
purchase,  his  assignee  taking  the  contract  as  an  indemnity  against  loss  as  a 
guarantor  can  not  maintain  a  bill  to  enforce  the  same  for  his  benefit. 

5.  Same — discretion.  Every  case  in  which  a  specific  performance  of  a  con- 
tract is  sought,  depends  largely  upon  its  own  circumstances,  and  a  decree  of 
specific  performance  is,  to  a  large  extent,  a  matter  of  discretion.  Bat  this 
discretion  is  not  an  arbitrary  one,  but  a  legal  discretion,  to  be  exercised  in 
conformity  with  certain  fixed  and  well  recognized  principles  which  govern 
courts  of  equity. 
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6.  Same — waiver,  after  delay  in  payment.  Where  a  vendor  of  land,  long  after 
the  payments  mature,  accepts  payments,  this  will  be  a  waiver  of  his  right  at 
that  time  to  declare  a  forfeiture  for  want  of  prompt  payment,  and  if  he  after- 
wards accounts  with  the  purchaser  as  to  the  balance  due,  and  stands  by  and 
allows  the  purchaser  to  pay  all  taxes  and  make  expensive  improvements  upon 
the  land,  a  tender  to  him  of  the  sum  due  by  either  the  purchaser  or  his  assignee 
at  any  time  before  a  forfeiture  is  declared  will  be  good,  and  the  contract  may 
be  specifically  enforced,  notwithstanding  time  is  made  of  the  essence  of  the 
contract  and  there  has  been  a  considerable  delay  in  offering  to  pay. 

7.  Recording  law — purchaser  protected.  Interests  in  land  acquired  through 
contracts  of  purchase  fall  within  the  protection  of  the  recording  acts. 
Therefore,  although  another  may  be  interested  as  a  part  owner  of  land  sold 
by  contract,  if  the  record  fails  to  show  that  interest,  and  shows  the  whole  title 
in  the  vendor,  the  purchaser  from  the  apparent  owner  of  record,  without 
notice  of  the  real  facts,  will  hold  the  title,  and  so  of  his  assignee. 

8.  Statute  of  Frauds — express  trusts.  In  all  cases  where  a  deed  or  other 
instrument  of  conveyance  is  absolute  on  its  face,  and  the  grantor  or  his 
assignee  seeks  to  defeat  its  operation  by  showing  that  the  deed,  though  absolute 
in  form,  was,- in  fact,  executed  upon  certain  express  trusts,  the  grantee  may 
invoke  the  protection  of  the  Statute  of  Frauds  by  requiring  proof  of  these 
alleged  trusts  to  be  made  in  writing;  but  the  statute  was  not  enacted  for  the 
benefit  of  those  seeking  to  defeat  the  operation  of  such  deeds  by  showing 
that  they  were  made  upon  trusts  not  appearing  upon  their  face, — only  for 
those  claiming  title  under  them. 

9.  Equitable  mortgage — delivery  of  contract  for  deed.  The  delivery  of  a 
contract  for  the  purchase  of  land  by  the  purchaser  to  one  to  indemnify  him 
against  loss  by  becoming  a  guarantor  for  the  purchaser,  without  any  written 
assignment  thereof,  constitutes  an  equitable  mortgage,  and  a  subsequent 
written  assignment  to  another  party  by  mistake,  who  has  no  interest  in  the 
same,  is  simply  inoperative,  where  no  words  of  conveyance  are  used.  Even 
an  indorsement  of  the  contract  to  the  guarantor  after  the  delivery  will  not 
change  the  character  of  the  transaction. 

10.  A  written  assignment  of  a  deed  or  contract  for  the  conveyance  of  land 
is  not  necessary  to  the  creation  of  an  equitable  mortgage,  and  the  only  pos- 
sible effect  of  such  written  assignment  is,  that  when  the  instrument  and 
assignment  have  been  recorded,  it  will  afford  constructive  notice  of  the  mort- 
gagees' rights,  and  also  as  evidence  of  the  fact  of  the  assignment  in  case  of  a 
dispute. 

11.  Interest — stops  after  tender.  It  is  a  well  settled  rule,  recognized  alike 
by  courts  of  law  and  equity,  that  a  tender  properly  made  and  kept  good  is  a 
complete  answer  to  any  claim  for  interest  after  the  tender. 

12.  Parties — in  chancery — in  general.  The  general  rule  is,  that  where  a  par- 
ticular title  is  assailed,  all  persons  claiming  through  it  should  be  made  parties, 
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but  not  those  having  no  interest  in  the  controversy,  and  who  claim  under  an 
independent  title. 

13.  Same — party  not  affected  by  decree  not  necessary.  Where  a  party,  after  a 
decree  in  bankruptcy,  passing  his  property  and  rights  to  an  assignee,  assigned 
a  contract  by  delivery  as  an  equitable  mortgage  to  indemnify  a  surety,  it  was 
held,  on  bill  by  the  mortgagee  for  a  specific  performance  of  the  contract,  that 
the  assignee  in  bankruptcy  was  not  a  necessary  party,  as  no  relief  was 
sought  against  him,  and  he  had  no  interest  in  the  litigation. 

14.  Same — how  advantage  taken  for  want  of  proper  party.  Most  generally, 
where  the  want  of  a  necessary  party  appears  upon  the  face  of  the  bill,  the 
objection  must  be  made  by  demurrer.  Where  not  apparent  on  the  face  of  the 
bill,  it  should  be  raised  by  plea  or  answer.  In  cases  wnere  the  right  or  title 
of  an  omitted  party  must  necessarily  be  passed  upon  or  affected  by  the  decree, 
the  objection  may  be  taken  at  the  hearing. 

15.  Bankruptcy — limitation  of  suits  by  assignee.  Under  sec.  5056  of  Rev. 
Stat,  of  the  United  States  limiting  suits  by  or  against  assignees  in  bankruptcy, 
in  force  at  the  time  a  party  was  adjudged  a  bankrupt,  where  the  bankrupt 
remains  in  possession  of  property  under  a  contract  of  purchase  for  more  than 
two  years  after  the  assignee's  right  of  action  accrues,  and  the  latter  takes  no 
steps  to  recover  the  property,  he  will  be  barred. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District;  the  Hon.  Nathaniel  J.  Pillsbury,  presiding 
Justice,  and  the  Hon.  Joseph  Sibley  and  Hon.  Edwin  S. 
Leland,  Justices.. 

On  the  6th  of  April,  1876,  defendants  in  error  filed 
a  bill  in  chancery  in  the  Winnebago  county  circuit  court 
against  John  Allen,  Thomas  Allen,  Ephraim  Sumner, 
Joseph  Brantingham,  Freeman  Graham,  John  H.  Warren 
and  the  "Bockford  National  Bank,"  the  last  four  defendants 
being  mere  nominal  parties.  The  bill  alleges  in  substance 
that  on  or  about  the  5th  of  July,  1871,  John  Allen  entered 
into  a  written  contract  with  the  board  of  supervisors  of  Win- 
nebago county  to  erect  and  build  a  jail  for  the  county,  and, 
at  the  request  of  the  said  John  Allen,  complainants,  at  the 
foot  of  said  contract,  executed  in  writing  their  guaranty  of 
the  faithful  performance  of  the  same  on  the  part  of  the  said 
John  Allen;  that  on  the  18th  of  the  same  month  John  Allen 
entered  into  a  written  contract  with  Hough  &  Co.,  of  Indian- 
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apolis,  Indiana,  by  which  Hough  &  Co.  agreed  with  Allen 
to  furnish  the  material  and  do  the  wrought  iron  work  for 
.said  jail,  in  consideration  of  which  Allen  thereby  obligated 
himself  to  pay  to  Hough  &  Co.  $9000  in  four  equal  payments, 
as  the  work  progressed ;  that  before  or  at  the  time  of  de- 
livery of  said  contract  to  Hough  &  Co.,  complainants,  at  the 
request  of  the  said  Allen,  executed  at  the  foot  of  the  same 
their  written  guaranty  of  the  faithful  performance  thereof 
on  the  part  of  the  said  John  Allen;  that  complainants  exe- 
cuted guaranties  "upon  each  of  said  contracts  under  the  agree- 
ment and  undertaking  of  the  said  John  Allen  that  he  would 
indemnify  them  against  loss  by  reason  of  their  said  guaranties; 
that  in  pursuance  of  Allen's  undertaking  to  indemnify  com- 
plainants against  loss  on  account  of  their  guaranties,  the  said 
John  Allen,  on  the  24th  of  July,  1871,  indorsed  and  delivered 
to  complainants  an  article  of  agreement  between  Ephraim 
Sumner  and  the  said  John  Allen,  dated  November  the  1st, 
1866,  by  which  Sumner,  for  the  consideration  of  $700,  to  be 
paid  by  Allen  in  specified  installments,  obligated  himself,  upon 
payment  thereof,  to  convey  to  the  said  Allen  "the  north  half 
of  lot  nine  (9)  and  lot  10  in  block  forty-nine  (49),  in  Has- 
kell's addition  to  the  town,  now  city,  of  Rockford,  in  the 
county  of  Winnebago,  and  State  of  Illinois;"  that  on  the  1st 
of  April,  1871,  as  shown  by  an  indorsement  on  said  agreement, 
there  was  then  due  Sumner  thereon  the  sum  of  $495.30;  that 
said  John  Allen  failed  to  pay  Hough  &  Co.  for  the  material 
delivered  and  work  done  by  them  under  their  said  contract 
with  him,  and  that  Hough  &  Co.  claimed  a  large  amount  of 
money  on  account  of  such  failure;  that  by  reason  of  Allen's 
default,  Hough  &  Co.,  about  the  6th  of  August,  1872,  com- 
menced a  suit  against  complainants  in  the  United  States  Circuit 
Court  for  the  Northern  District  of  Illinois,  which  resulted  in 
a  judgment  against  complainants  upon  their  said  guaranty  for 
the  sum  of  $5000  damages  and  $65.45  costs  of  suit,  which  judg- 
ment, on  appeal  by  complainants  to  the  United  States  Su- 
preme Court,  was  affirmed,  with  costs,  at  its  December  term, 
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1875;  that  about  the  11th  of  March,  1876,  complainants 
were  compelled  to  and  did  pay  said  judgment,  which  then 
amounted  to  $6054.70;  that  in  addition  thereto  complainants 
were  compelled  to  pay,  and  did  pay,  $114.75  costs  in  the 
Supreme  Court  of  the  United  States,  and  $1000  attorney 
fees  in  said  court;  that  on  the  25th  day  of  January,  1876, 
complainants  tendered  the  said  Ephraim  Sumner  $688,  being 
the  full  amount  then  due  him  from  the  said  John  Allen 
on  his  contract  for  the  purchase  of  the  above  mentioned 
premises,  and  demanded  a  deed  therefor,  which  the  said 
Ephraim  Sumner  refused  to  execute;  that  complainants  have 
ever  been  ready  and  willing,  and  hereby  offer  to  pay  to  said 
Sumner  the  money  due  on  said  contract;  that  there  is  a 
block  of  houses  on  part  of  said  premises,  making  three  tene- 
ments, which  are  respectively  occupied  by  Joseph  Branting- 
ham,  Freeman  Graham  and  John  H.  Warren;  that  the  rents 
of  said  buildings  amount  to  $1000  or  more  a  year,  and  that 
the  same  in  equity  belong  to  complainants  until  reimbursed 
their  expenditures  on  account  of  having  guarantied  the  per- 
formance of  Allen's  engagements  with  the  said  Hough  &  Co. ; 
that  complainants  have  no  other  security  than  the  lands  and 
premises  mentioned  in  said  contract  with  said  Sumner  for  the 
repayment  to  them  of  the  moneys  paid  by  them  on  account 
of  said  guaranty;  that  the  said  John  neglects  and  refuses  to 
pay  or  account  to  complainants  for  the  money  paid  by  them 
for  him;  that  one  Thomas  Allen,  the  son  of  the  said  John 
Allen,  pretends  to  have  some  claim  in  or  to  said  premises. 
But  complainants  insist  that  the  said  Thomas  Allen  has  no 
rights  or  interest  in  the  same  as  against  them,  and  charge 
that  the  claim  set  up  by  him  is  intended  to  deprive  them  of 
their  rights  and  delay  and  hinder  them  in  enforcing  the  same 
against  the  said  John  Allen,  etc. 

The  bill  waives  answers  under  oath,  and  prays  for  the 
appointment  of  a  receiver,  and  that  an  account  be  taken  of 
the  moneys  paid  by  complainants  as  guarantors  of  John 
Allen,  and  for  a  personal  decree  against  him  for  the  same, 
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and  that  the  premises  mentioned  in  the  contract  between 
John  Allen  and  Sumner  be  sold  to  pay  and  satisfy  said  decree, 
and  that  upon  payment  by  complainants  to  Sumner  of  the 
balance  due  him  from  Allen  he  be  decreed  to  convey  to  com- 
plainants-said premises,  to  be  held  by  them  as  security  for  their 
said  claim  against  said  John  Allen,  and  for  general  relief. 

John  Allen,  Thomas  Allen  and  Ephraim  Sumner  file  sepa- 
rate answers,  denying  the  equities  of  the  bill  and  demanding 
proof  of  the  charges  therein  contained. 

John  Allen,  by  way  of  special  defence,  charges  in  his  an- 
swer that,  although  the  contract  for  the  purchase  of  the  lots 
and  premises  mentioned  in  complainants'  bill  is  drawn  in  the 
name  of  John  Allen,  yet  it  so  happened  through  inadvertence 
and  mistake;  that  it  was  understood  and  intended,  at  the  time, 
that  the  contract  was  to  be  made  out  in  the  name  of  Thomas 
Allen,  and  not  John  Allen;  that  the  purchase  was  made  for 
the  latter's  benefit,  and  that  the  whole  of  the  consideration 
was  paid  by  him.  He  further  claims  by  his  answer  that  the 
alleged  assignment  by  John  Allen  of  the  contract  with  Sum- 
ner to  complainants,  being  a  contract  with  respect  to  an  in- 
terest in  land,  is  within  the  Statute  of  Frauds  and  Perjuries, 
and  is  therefore  void. 

It  is  also  charged  that,  prior  to  the  assignment  of  this  con- 
tract to  complainants,  to-wit:  on  the  30th  of  December, 
1868,  the  said  John  Allen  was  duly  declared  a  bankrupt  by 
the  United  States  District  Court  for  the  Northern  District  of 
Illinois,  and  that  an  assignment  of  all  his  property,  both  real 
personal,  was  made  to  one  G.  Curtis  on  or  soon  after  the  said 
30th  day  of  December,  1868,  which  complainants  well  knew, 
and  that  by  virtue  of  said  assignment  all  the  right,  title  and 
interest  of  the  said  John  Allen  was  transferred  to,  and  be- 
came vested  in,  the  said  G.  Curtis. 

The  answer  of  Thomas  Allen  is  substantially  the  same  as 
that  of  John  Allen  with  respect  to  the  special  defences  just 
stated  and  relied  on  by  John  Allen. 

Complainants  filed  general  replications  to  the  several  an- 
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swers,  and  the  cause  was  heard  at  the  January  term,  1878,  of 
the  Winnebago  county  circuit  court,  resulting  in  a  decree  for 
complainants  substantially  as  prayed  for  in  their  bill.  At  its 
December  term,  1878,  this,  decree  was  affirmed  by  the  Appel- 
late Court  for  the  Second  District,  and  the  record  of  the  pro- 
ceedings in  the  latter  court  is  now  before  this  court  for  re- 
view. 

Mr.  E.  B.  Sumner.,  and  Mr.  L.  F.  Warner,  for  the 
plaintiffs  in  error. 

Messrs.  Lathrop,  Marshall  &  Taggart,  for  the  de- 
fendants in  error. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

We  do  not  propose  to  follow  counsel  in  the  very  elaborate 
discussion  of  the  facts  presented  by  this  record.  Upon  some 
of  the  controverted  questions  the  evidence  is  in  direct  con- 
flict and  wholly  irreconcilable,  and  any  attempt  of  ours  to 
harmonize  it  or  show  that  it  is  the  result  of  honest  misappre- 
hension, would  most  likely  fail,  and  even  if  successful,  would 
not  compensate  for  the  amount  of  labor  it  would  necessarily 
involve.  We  shall,  therefore,  content  ourselves  with  a  state- 
ment of  the  general  conclusion  reached  with  respect  to  the 
facts  and  a  notice  of  such  of  the  objections  urged  against  the 
decree  of  the  circuit  court  as  we  deem  necessary  to  a  presenta- 
tion of  our  views  upon  the  legal  principles  actually  involved 
in  the  controversy,  and  which  must  determine  the  rights  of 
the  parties  thereto. 

In  considering  the  objections  urged  against  the  decree  of 
the  circuit  court  we  shall  not  attempt  to  follow  the  order  or 
terms  in  which  they  are  expressed  by  counsel  for  defendants 
in  error,  but  shall  pursue  such  order  and  set  forth  the  objec- 
tions in  such  general  terms  as  will,  in  our  judgment,  enable 
us  to  present  the  legal  aspects  of  the  case  in  the  most  per- 
spicuous light;  and  when  it  is  believed  that  our  efforts  in 
2—96  III. 
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this  direction  will  be  aided  by  considering  two  or  more  of 
such  objections  together  we  shall  do  so. 

Among  other  objections  urged,  it  is  claimed  generally  that 
the  evidence  does  not  warrant  the  decree  and  that  the  relief 
granted  by  it  is  based  upon  a  theory  different  from  that 
claimed  in  the  bill,  and  that  there  is  a  substantial  variance 
between  the  allegations  in  the  bill  and  the  proofs.  After  a 
very  careful  examination  of  the  record  we  are  satisfied  that 
the  circuit  court  properly  found  the  equities  of  the  case  with 
the  complainants,  and  that  the  decree  rendered  by  that  court 
is  substantially  correct,  and  fully  warranted  by  the  weight  of 
the  evidence.  While  all  of  the  allegations  of  the  bill 
were  not  proved  precisely  as  charged,  yet  we  are  of 
opinion  that  so  many  of  them  as  were  material  to  sustain  the 
decree  rendered  were  substantially  proved,  and  this  is  all  the 
law  requires.  It  often  happens,  as  in  the  case  before  us,  that 
in  framing  a  bill  in  chancery  the  pleader,  after  having  cor- 
rectly stated  the  actual  facts  of  the  case,  which  is  all  the  law 
requires,  proceeds  to  make  some  additional  allegations  with 
respect  to  what  the  pleader  supposes  to  be  the  legal  effects  of 
those  facts,  which  may  be  entirely  erroneous,  yet  the  com- 
plainant in  the  case  is  not  to  be  concluded  or  prejudiced  by 
such  unnecessary  statement.  His  rights  must  depend  upon 
the  actual  facts  stated,  and  not  upon  the  erroneous  conclusions 
of  the  pleader  with  respect  to  them.  So  in  this  case,  it  may 
be  conceded  that  the  pleader  in  framing  the  bill  misappre- 
hended the  legal  effect  of  the  mistake  of  AYells  in  making  the 
assignment  of  the  Sumner  contract  to  the  Rockford  National 
Bank  instead  of  to  defendants  in  error,  and  also  that  he  was 
mistaken  as  to  the  principles  upon  which  the  court  in  such 
case  would  grant  relief,  and  still  it  does  not  follow  that  the 
decree  is  erroneous  because  relief  is  granted  on  a  different 
theory  from  that  contemplated  by  the  counsel.  For  inasmuch 
as  the  actual  facts  are  correctly  stated  in  the  bill,  it  was  the 
duty  of  the  court  to  render  such  decree  and  grant  such  relief 
as  the  law  required  from  the  actual  facts  stated  and  proven 
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on  the  hearing,  without  regard  to  what  the  pleader  may  have 
contemplated  in   framing  the  bill. 

It  is  urged  with  much  apparent  earnestness  that,  although 
the  Sumner  contract  was  made  out  in  the  name  of  John 
Allen,  yet  that  Thomas  Allen  alone  was  interested  in  it;  that 
his  father  in  procuring  the  contract  was  acting  on  his  behalf, 
and  that  but  for  the  mistake  of  the  parties  it  would  have 
been  made  out  in  the  name  of  Thomas  Allen  instead  of  John 
Allen. 

This  position  is  hardly  reasonable,  to  start  out  with.  How 
John  Allen  could  sign  an  instrument  of  this  kind  in  his  own 
name,  and  at  the  same  time  suppose  some  one  else  was  signing 
it,  or  that  he  was  signing  it  for  some  one  else,  is  difficult  to 
conjecture. 

The  truth  is,  the  testimony  of  the  Aliens  upon  the  subject 
of  Thomas'  interest  in  the  contract,  and  the  premises  with 
respect  to  which  it  was  made,  is  not  creditable  to  either  of 
them,  and  will  not  bear  analyzing. 

The  weight  of  evidence  clearly  shows  that  the  claim  of 
Thomas  Allen  to  the  premises  in  question  was,  as  against 
defendants  in  error,  fraudulent  and  void. 

It  is  also  urged  that  this  suit;  so  far  as  relief  is  sought  against 
Sumner,  is  in  the  nature  of  a  bill  for  a  specific  performance, 
and  that  defendants  in  error  have  no  rights  as  against  him 
which  John  Allen  himself  could  not  enforce.  And  it  is  fur- 
ther claimed  that  under  the  facts  in  proof  John  Allen  could 
not  have  maintained  a  bill  for  specific  performance.  It  must 
be  conceded  that  if,  under  the  facts  before  us,  John  Allen 
could  not  have  maintained  a  bill  for  specific  performance,  it 
follows  as  a  legal  sequence  that  the  bill  in  this  case  can  not  be 
sustained.  And  this  really  presents  the  only  question  in  the 
case  about  which  there  is  any  serious  difficulty,  and  that  is 
rather  apparent  than  real. 

Every  case  of  this  character  must  depend  largely  upon  its 
own  circumstances,  and  whether  the  chancellor  will  or  will 
not  in  a  given  case  decree  the  specific  performance  of  a  con- 
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tract  is  to  a  large  extent  a  matter  of  discretion.  Yet  this 
discretion  is  not  an  arbitrary  one.  It  is  a  legal  discretion,  to 
be  exercised  in  conformity  with  certain  fixed  and  well  recog- 
nized principles  which  govern  courts  of  equity  in  the  exercise 
of  this  branch  of  their  jurisdiction,  and  where  the  decree  of 
the  court  below  is  in  conformity  with  these  general  principles 
a  court  of  review  will  not  reverse  unless  error  has  otherwise 
intervened. 

In  Fish  v.  Leser  et  ah  69  111.  394,  the  general  doctrine 
here  stated  is  thus  expressed  :  "Courts  of  equity  will  not 
always  enforce  the  specific  performance  of  contracts.  Such  ap- 
plications are -addressed  to  the  sound  legal  discretion  of  the 
court,  and  the  court  must  be  governed  to  a  great  extent  by  the 
facts  of  each  case  as  it  is  presented." 

To  the  same  effect  is  the  case  of  Franz  v.  Orion  et  ah  75 
111.  100,  and  many  other  cases  that  might  be  cited. 

Recurring  now  to  the  facts  in  this  case,  it  will  be  remem- 
bered that  the  contract  between  Sumner  and  John  Allen  bears 
date  November  1,  1866,  and  the  last  payment  matured  on  the 
first  of  November,  1869.  At  this  time  there  was  but  little  paid 
on  the  contract,  and  by  the  terms  of  it  there  is  no  question 
but  that  Sumner  would,  upon  Allen's  default  after  tender  of 
a  deed  to  the  premises  and  demand  of  balance  due  upon  the 
contract,  have  been  authorized  to  declare  a  forfeiture  of  the 
contract,  and  thereby  have  defeated  all  claim  and  right  to  a 
specific  performance  of  it.  But  Sumner,  for  reasons  we  sup- 
pose satisfactory  to  himself,  did  not  see  proper  to  take  this 
course.  More  than  a  year  after,  to-wit:  on  the  28th  of  De- 
cember, 1870,  he  receives  a  payment  on  the  contract  of  four 
hundred  dollars  ($400),  thereby  recognizing  the  contract  as  a 
present  binding  obligation,  and  also  thereby  waiving  the  pro- 
vision in  it  making  time  of  the  essence  of  the  contract. 

Again,  on  April  1,  1871,  a  year  and  several  months  after- 
wards, there  is  an  accounting  between  the  parties,  and  the 
balance  due  on  the  contract  is  fixed  at  $495.30.  Time  runs 
on,  and  in  1874-5  Allen  makes  valuable  improvements  on  the 
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lots  in  question,  amounting  in  value  to  some  $4,000.  Both 
before  and  after  the  making  of  the  improvements  Allen  is  in 
the  possession  of  the  premises  as  owner  and  paying  the  taxes 
thereon.  Can  it  be  supposed  that  Sumner  during  all  this 
time  stood  quietly  by  permitting  Allen  to  expend  this  vast 
amount  of  money  in  improving  the  property  and  paying  all 
the  taxes  thereon  without  intending  that  he  should  have  the 
benefit  of  these  outlays?  To  have  permitted  these  large  ex- 
penditures to  be  made  by  Allen  after  the  contract  had  matured, 
with  the  purpose  of  afterwards  declaring  a  forfeiture  and  ap- 
propriating the  property  thus  enhanced  in  value  to  his  own 
use  without  any  compensation  to  Allen,  would  have  been  the 
grossest  injustice  on  the  part  of  Sumner.  We  are  pleased  to 
say,  however,  that  nothing  appears  in  the  evidence  to  indi- 
cate that  Sumner  contemplated  anything  of  the  kind;  but  his 
entire  conduct  goes  to  show  that  he  fully  recognized  the  rights 
of  Allen  in  the  premises,  and  intended  to  do  justice  by  him. 
But  whatever  his  private  purposes  may  have  been,  it  is  an  un- 
questioned fact  that,  prior  to  the  time  defendants  in  error  made 
the  tender  of  the  balance  due  from  Allen  to  Sumner  on  the  con- 
tract, the  latter  had  never  declared  or  attempted  to  declare  a 
forfeiture  of  the  contract,  or  otherwise  attempted  to  question 
Allen's  rights  under  it.  Suppose,  after  Sumner  had  permitted 
Allen  to  go  on  and  expend  some  $4000  in  improving  the 
property  in  the  manner  we  have  stated,  Allen  had  made  the 
tender  of  the  balance  due  on  the  contract  before  any  forfeit- 
ure had  been  declared,  in  the  same  manner  that  defendants  in 
error  did,  can  it  be  doubted  for  a  moment  that  a  court  of 
equity  would  have  compelled  Sumner  to  convey  the  premises 
to  Allen  upon  the  payment  of  the  balance  due?  We  think 
not. 

In  Peck  et  al.  v.  Brighton  Company,  69  111.  200,  which  was 
a  bill  for  specific  performance  by  appellee  against  appellants 
as  heirs  at  law  of  P.  F.  W.  Peck,  deceased,  it  appeared  that 
on  the  first  of  November,  1857,  Peck,  ancestor  of  appellants, 
sold  a  lot  of  land  to  one  Iglehart,  to  be  paid  for  in   instal- 
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ments,  the  last  one  maturing  on  the  29th  of  October,  1859, 
the  total  consideration  being  §3375.  On  December  12, 
1857,  there  was  a  payment  of  $200,  and  on  the  6th  of 
January,  1868,  ten  years  afterward,  Iglehart  conveyed  the 
property  to  one  Woodward,  and  the  latter  conveyed  to 
appellee.  Iglehart,  on  his  purchase,  took  possession  and 
made  improvements  to  the  value  of  $3000.  In  October, 
1871,  Peck  died,  and  on  the  4th  of  March,  1872,  his  heirs 
attempted  to  declare  a  forfeiture.  On  the  same  day  appellee 
tendered  the  heirs  of  Peck  $6000  balance  due  under  the  con- 
tract and  demanded  a  deed,  which  being  refused,  appellee  filed 
a  bill  for  specific  performance,  and  it  was  held  by  this  court 
that  upon  the  foregoing  state  of  facts  appellee  was  entitled  to 
the  relief  prayed,  and  a  decree  of  the  court  below  to  that 
effect  was  affirmed.  It  will  be  observed  that  both  the  amount 
in  default  and  delay  in  payment  in  that  case  are  much  greater 
than  in  the  case  before  us,  and  nothing  appears  to  excuse  the 
delay  more  in  one  case  than  in  the  other.  In  that,  as  in  this', 
it  was  claimed  that  there  had  been  a  forfeiture  of  all  rights 
under  the  contract,  but  the  defence  did  not  prevail,  nor  can 
it  prevail  here,  and  the  decision  in  that  case  must  be  held  con- 
clusive of  this. 

Again,  it  is  urged  that  Blake  was  an  equal  owner  with 
Sumner  of  the  premises  in  question,  and  that  his  rights  are 
wholly  ignored  by  the  decree:  There  are  two  answers  to  this 
objection.  In  the  first  place,  both  at  the  time  of  the  making  of 
the  contract  and  at  its  assignment  to  defendants  in  error  the  title 
of  record  to  the  premises  was  in  Sumner  alone,  and  it  is  not  so 
much  as  charged  that  defendants  in  error  at  the  time  of  such 
assignment  had  any  knowledge  or  notice  of  Blake's  having  or 
pretending  to  have  any  claim  to  or  interest  in  the  premises,  and 
it  is  well  settled  that  interests  in  land  acquired  through  con- 
tracts of  purchase  fall  within  the  protection  of  the  recording 
acts.  In  the  second  place,  whatever  interest  Blake  may  at 
one  time  have  had  in   the  premises,  it  does  not  satisfactorily 
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appear  that  at  the  time  of  the  commencement  of  this  suit  he 
had  any  interest  whatever. 

It  seems  also  to  be  claimed  by  plaintiffs  in  error,  that  the 
assignment  of  a  contract  for  the  purchase  of  land  as  security  for 
the  payment  of  money  or  the  performance  of  some  collateral 
undertaking  is  the  creation  of  an  express  trust,  and  that  there- 
fore the  terms,  conditions  and  purposes  of  the  assignment 
must  be  expressed  in  writing,  otherwise  it  will  be  obnoxious 
to  the  Statute  of  Frauds;  and  with  this  view  of  the  law  the 
statute  is  interposed  and  expressly  relied  on  in  this  case. 

There  are  certain  statements  in  the  bill  with  reference  to 
the  supposed  legal  effect  of  the  assignment  in  question,  to 
which  we  have  heretofore  adverted,  that  seem  in  some  degree 
to  justify  the  view  taken  by  plaintiffs  in  error.  But,  as  already 
observed,  the  rights  of  a  complainant  must  be  determined  by 
the  facts  charged  in  the  bill  and  proved  on  the  trial,  and  not 
by  the  mere  conclusions  of  the  pleader. 

The  facts  with  reference  to  the  transfer  of  the  Sumner  con- 
tract to  defendants  in  error  as  charged  in  the  bill  and  shown 
by  the  weight  of  testimony,  are  substantially  these: 

The  transaction  was  mainly  between  John  Allen  and  Gil- 
bert Woodruff,  the  latter  acting  on  behalf  of  himself  and  the 
other  sureties  of  Allen.  The  latter  came  into  the  bank  of 
which  Woodruff  was  President  and  handed  him  Allen's  con- 
tract with  Hough  &  Co.  for  his  signature  to  the  guaranty 
Avhich  was  written  at  the  bottom  of  it,  and  it  was  signed  by 
Woodruff  accordingly.  At  the  same  time  Allen  handed 
Woodruff  the  Sumner  contract,  stating  that  he  gave  it  to  him 
as  a  collateral  or  indemnity  for  signing  the  guaranty,  and  it 
was  accepted  as  such.  Woodruff,  after  receiving  it,  perhaps 
supposing  that  it  would  be  best  to  have  the  evidence  of  its 
transfer  in  writing:,  without  consulting;  Allen  at  all  handed 
the  contract  to  Mr.  Wells,  one  of  the  clerks  in  the  bank,  re- 
questing him  to  write  an  assignment  thereon,  which  he  ac- 
cordingly did  ;  but  instead  of  making  the  assignment  to 
Woodruff,  as  he  should   have  done,  it  was  made  to  the  Rock- 
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ford  National  Bank,  and  was  in  that  form  signed  by  Allen 
and  then  laid  away  in  the  vault  of  the  bank,  without  Wood- 
ruff discovering  the  mistake. 

It  is  not  necessary  to  inquire  whether  the  assignment  of 
the  contract  in  question,  in  the  manner  stated,  constitutes  an 
express  trust  falling  within  the  Statute  of  Frauds.  It  is  suffi- 
cient to  say  that,  admitting  such  to  be  the  fact,  plaintiffs  in 
error  are  not  in  a  position  to  avail  themselves  of  the  statute 
in  question.  The  assignment  must  be  treated  as  if  made 
directly  to  Woodruff,  for  the  evidence  shows  that  such  was 
clearly  the  intention  of  the  parties,  and  it  is  a  familiar  doc- 
trine that  courts  of  equity  will  regard  as  done  that  which  was 
agreed  to  be  done,  and  the  utmost  that  can  be  claimed  with 
reference  to  this  assignment  is,  that  upon  its  execution,  what- 
ever interest  the  bank  thereby  acquired,  it  held  the  same  in 
trust  for  Woodruff  and  his  co-sureties.  But  that  is  a  matter 
wholly  between  them  and  the  bank,  and  the  bank,  though  a 
party  to  the  suit,  has  interposed  no  claim  to  any  beneficial 
interest  in  the  subject  matter  of  the  assignment. 

The  Statute  of  Frauds,  requiring  express  trusts  to  be  mani- 
fested or  proven  in  writing,  was  enacted  for  the  benefit  of 
those  claiming  title  under  deeds  or  other  instruments  absolute 
on  their  face,  and  not  for  the  benefit  of  those  seeking  to 
defeat  the  operation  of  such  deeds  by  showing  that  they  were 
made  upon  trusts  not  appearing  upon  their  face.  In  all  cases, 
where  a  deed  or  other  instrument  of  conveyance  is  absolute 
on  its  face,  and  the  grantor  or  his  assignee  seeks  to  defeat  its 
operation  by  showing  that  the  deed,  though  absolute  in  form, 
was,  in  fact,  executed  upon  certain  express  trusts,  the  grantee 
may  invoke  the  protection  of  the  statute  by  requiring  proof 
of  these  alleged  trusts  to  be  made  in  writing.  So,  in  this 
case,  if  Thomas  Allen  or  those  claiming  under  him  were  to 
attempt  to  defeat  this  assignment  by  showing  that  it  was 
executed  upon  certain  express  trusts,  Woodruff  might  doubt- 
less  invoke   the  statute   for   his   protection,   but   upon   what 
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theory  Allen  can  avail  himself  of  it  we  are  at  a  loss  to  deter- 
mine.    There  is  nothing  in  this  objection. 

It  is  further  insisted  that  the  decree  of  the  circuit  court  is 
erroneous  in  this — that  it  did  not  allow  Sumner  interest  on 
the  balance  due  on  the  contract.  It  is  a  well  settled  rule, 
recognized  alike  by  courts  of  law  and  equity,  that  a  tender 
properly  made  and  kept  good  is  a  complete  answer  to  any 
claim  for  interest.     Stow  v.  Russell  et  al.  36  111.  18. 

Finally,  it  is  claimed  that  the  bill  upon  which  the  decree 
rests  is  fatally  defective  in  not  making  the  assignee  in  bank- 
ruptcy of  John  Allen  a  party.  It  is  to  be  observed  that  no 
objection  of  this  kind  was  urged  in  the  court  below.  The 
only  thing  that  appears  in  any  of  the  answers  upon  this  sub- 
ject is  the  fact  of  bankruptcy  and  the  appointment  of  an 
assignee,  and  it  is  insisted  that  by  reason  thereof  John  Allen 
ceased  to  have  any  interest  in  the  subject  matter  of  the  suit, 
but  it  is  not  intimated  in  any  of  the  answers  that  the  pro- 
ceedings were  defective  for  want  of  proper  parties.  Most 
generally  an  objection  of  this  kind,  when  it  appears  upon  the 
face  of  the  bill,  must  be  made  by  demurrer.  When  it  is  not 
apparent  on  the  face  of  the  bill  it  should  be  raised  by  plea  or 
answer.  In  cases,  however,  where  the  right  or  title  of  an 
omitted  party  must  necessarily  be  passed  upon  or  affected  by 
the  decree  to  be  rendered,  the  objection  may  be  taken  at  the 
hearing. 

But  the  case  before  us  is  not  one  of  that  character.  The 
claim  here  sought  to  be  enforced  was  one  in  which  the  assignee 
of  Allen  had  no  interest.  The  complainants  in  the  bill  could 
not  have,  and  did  not  seek,  any  relief  as  against  the  assignee. 
The  scope  of  their  bill  was  to  reach  a  supposed  interest  of  John 
Allen  in  certain  property.  The  controversy  between  complain- 
ants and  defendants  was  a  matter  in  which  the  assignee  had  not 
the  slightest  concern.  Whatever  claim  he  had  to  the  property 
in  question,  upon  the  showing  of  defendants  in  error  themselves, 
was  paramount  to  that  of  John  Allen,  which  defendants  in  error 
were  seeking  to  reach,  and  no  good  reason  existed  for  compell- 
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ing  him  to  become  a  party  to  a  controversy  in  which  he  had 
no  interest,  for  the  purpose  of  establishing  his  rights  in  the 
property,  which  no  one  was  questioning,  and  against  whom 
no  relief  was  asked  or  could  be  granted.  He  is  not  in  the 
slightest  degree  affected  by  the  decree  rendered,  and  if  he 
has  any  rights  in  the  property,  he  can  enforce  them  just  as 
well  after  as  before  decree. 

The  views  here  expressed  are  fully  sustained  by  the  rule 
laid  down  by  Story  in  his  work  on  Equity  Pleadings,  and  the 
decisions  of  this  court.  Story's  Equity  Pleadings,  sec.  230, 
237.  Deniston  et  al.  v.  Hoagland,  67  111.  265,  and  Harris  et  al. 
v.  Cornell  et  al.  80  111.  54,  are  cited  by  counsel  for  plaintiffs 
in  error  as  laying  down  a  rule  different  from  that  here  stated. 

It  is  a  familiar  principle,  that  in  determining  what  is 
decided  by  a  particular  case,  the  general  expressions  of  the 
court  must  be  regarded  as  limited  by  the  facts  appearing  in 
that  particular  case,  and  when  the  language  of  the  court  in 
Harris  v.  Cornell  is  confined  to  the  particular  facts  in  that 
case  there  is  nothing  in  it  in  conflict  with  the  views  expressed 
in  this. 

That  case  was  a  bill  in  chancery  at  the  suit  of  the  heirs  at 
law  of  one  Harris,  seeking  to  set  aside  a  decree  for  fraud, 
rendered  in  1855,  and  to  which  Harris  appeared  to  have  been 
a  party. 

The  title  of  certain  real  estate  was  involved  in  the  proceed- 
ing. Harris,  about  the  19th  of  August,  1841,  had  been  de- 
clared a  bankrupt,  and  his  estate  transferred  to  one  Miller, 
as  assignee.  But  most  of  the  material  facts  upon  which  the 
decree  was  rendered  arose  prior  to  the  bankruptcy  of  Harris 
and  while  the  title  to  the  lands  in  question  was  in  him;  and 
it  further  appeared  that  at  the  time  of  the  litigation  which 
resulted  in  this  decree,  Harris  had  left  the  State  and  ceased  to 
exercise  any  control  over  the  lands  in  controversy,  having 
surrendered  everv  thing  to  the  assignee.  Under  this  state 
of  facts  it  was  held  in  Harris  v.  Cornell,  supra,  that  the 
assignee  was  a  proper  party  to  that  proceeding. 
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The  decision  in  that  case  is  in  conformity  with  the  general 
rule  that  where  a  particular  title  is  assailed  all  persons  claim- 
ing through  it  should  be  made  parties,  but  not  those  having 
no  interest  in  the  controversy  and  who  claim  under  an  inde- 
pendent title.  To  illustrate:  If  the  contract  in  question 
had  been  transferred  to  defendants  in  error  prior  to  Allen's 
bankruptcy,  and  a  controversy  had  arisen  between  him  and 
defendants  in  error  as  to  their  mutual  rights  under  such 
transfer,  then  the  assignee  would,  under  the  general  rule  above 
mentioned,  have  been  a  proper  party,  and  the  case  would  be 
analogous  in  principle  to  Harris  v.  Cornell. 

The  language  of  the  opinion  in  Harris  v.  Cornell  is,  in 
some  respects,  broader  than  was  necessary  for  the  decision  of 
that  case,  and,  so  far  as  it  Is  in  conflict  with  the  views  here 
expressed,  it  must  be  regarded  as  modified. 

But  even  in  the  case  just  supposed,  after  so  great  a  lapse 
of  time  after  the  assignee's  right  accrued  without  interposing 
any  claim  to  the  property  in  question,  it  may  be  doubtful 
whether,  under  the  Bankrupt  act,  it  would  have  been  necessary 
to  have  made  the  assignee  a  party. 

Section  5056  of  the  Revised  Statutes  of  the  United  States 
provides  as  follows:  "No  suit,  either  at  law  or  equity,  shall 
be  maintainable  in  any  court  between  an  assignee  in  bank- 
ruptcy and  any  person  claiming  an  adverse  interest,  touching 
any  property  or  rights  of  property  transferable  to  or  vested  in 
such  assignee,  unless  brought  within  two  years  from  the  time 
when  the  cause  of  action  accrued  for  or  against  such  assignee; 
and  this  provision  shall  not,  in  any  case,  revive  a  right  of 
action  barred  at  the  time  when  an  assignee  is  appointed." 

This  provision  of  the  Bankrupt  act  was  in  force  when  John 
Allen  became  a  bankrupt,  on  the  30th  of  December,  1868,  and 
continued  in  force  till  the  General  Bankrupt  act  was  repealed. 

At  the  time  of  the  assignment  of  the  Sumner  contract,  to- 
wit,  on  the  24th  of  July,  1871,  John  Allen  was  in  the  full 
and  undisputed  possession  of  the  property  in  controversy,  in 
no  manner  recognizing  any  right  thereto  in  the  assignee,  and 


28  Allen  et  al.  v.  Woodruff  et  ah  [Sept. 

Mr.  Justice  Scott,  dissenting. 

had  so  been  in  possession  from  before  the  date  of  his  bank- 
ruptcy up  to  that  time,  and  the  Federal  Statute  of  Limitation, 
above  cited,  had  at  that  time  fully  run. 

It  is  clear,  that  at  that  time,  the  assignee  could  have  main- 
tained no  suit  in  respect  to  the  property  or  contract  against 
Allen  or  any  one  claiming  under  him.  And  hence,  even  in 
the  case  supposed  as  already  suggested,  it  is  questionable 
whether,  under  the  limitation  act  above  cited,  the  assignee 
would  have  been  a  necessary  party.  Be  this,  however,  as  it 
may,  it  is  quite  clear,  that  under  the  facts  in  this  case  he  was 
not  a  necessary  party  to  the  bill. 

The  equities  of  this  case  are  decidedly  with  defendants  in 

error,  and  perceiving  no  substantial  error  in  the  decree  of 

the  circuit  court,   it  was  therefore  properly  affirmed  by  the 

Appellate  Court,  and  the  judgment  of   that   court  must  be 

affirmed. 

Judgment  affirmed. 

Scott,  J.,  dissenting: 

Every  question  made  on  the  record  in  this  case,  which 
is  itself  very  voluminous,  has  been  elaborately  argued,  but, 
in  my  opinion,  one  objection  taken  to  the  decree  is  fatal. 
That  I  will  discuss  as  briefly  as  I  can  to  present  my 
view  of  the  case.  On  the  5th  day  of  July,  1871,  one 
John  Allen  entered  into  a  contract  with  the  county  of 
Winnebago  to  erect  and  build  a  jail  for  the  use  of  the 
county.  In  the  prosecution  of  the  work,  Allen  made  a  con- 
tract with  the  firm  of  Hough  &  Co.  to  furnish  all  the  mate- 
rial, manufacture  and  deliver  in  proper  position  all  the 
wrought  iron  work  for  such  building,  the  cost  of  which  when 
completed  would  amount  to  a  large  sum  of  money,  to  be  paid 
in  installments  as  the  work  progressed.  In  consideration  of 
making  the  agreement,  complainants  guaranteed  the  faithful 
performance  of  the  same  on  the  part  of  Allen.  After  the 
contractors  had  delivered  a  large  amount  of  the  iron  work 
and  placed  a  considerable  portion  of  it  in  position,  an  objec- 
tion was  raised  by  the  building  committee,  by  Allen  and  the 
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architect  in  charge  of  the  building,  that  the  iron  work  fur- 
nished was  not  in  compliance  with  their  contract  with  Allen, 
nor  in  compliance  with  Allen's  contract  with  the  county, 
and  the  contractors  were  forbidden  to  proceed  further  with 
the  execution  of  their  contract.  Suit  was  brought  by 
the  contractors  against  complainants  on  their  guaranty  of 
Allen's  contract,  in  the  United  States  Circuit  Court,  in  which 
they  claimed  a  large  sum  of  money  to  be  due  to  them  for 
materials  furnished  and  work  done  under  their  contract  with 
Allen,  which  he  refused  to  pay.  On  the  trial  of  that  cause  a 
judgment  was  rendered  against  complainants  for  a  large 
sum  of  money,  which  was  afterwards  affirmed  in  the  Supreme 
Court  of  the  United  States.  That  judgment,  with  costs  and 
attorney's  fees,  complainants  were  compelled  to  pay,  and  did 
pay  and  discharge,  whereby  Allen  became  indebted  to  them 
in  a  large  sum  of  money.  Concerning  these  facts  there  is  no 
disagreement  between  the  parties. 

On  the  1st  day  of  November,  1866,  Allen  purchased  of 
Ephrairn  Sumner  the  lots  which  are  the  subject  of  this  liti- 
gation, and  received  a  bond  or  agreement  for  a  deed  when  the 
purchase  money  should  be  fully  paid.  The  contract  price  was 
$700.  There  had  been  paid  and  indorsed  on  the  contract  $500, 
and  under  the  date  of  April  1, 1871,  by  writing  on  the  contract 
signed  by  the  respective  parties,  it  was  stipulated  there  was 
due  on  such  contract  $495.30.  On  the  24th  day  of  July,  1871, 
John  Allen  assigned  and  transferred  all  his  interest  in  the 
contract  with  Sumner  to  the  Rockford  National  Bank. 

The  bill  in  this  case  is  framed  on  the  theory  that  the 
guaranty  of  complainant  of  the  contract  of  Allen  with  the 
iron  contractors,  although  it  bears  date  the  18th  day  of  July, 
1871,  was  not,  it  fact,  signed  until  the  24th  clay  of  the 
same  month,  and  at  the  time  of  signing  such  guaranty  John 
Allen,  as  security  therefor,  and  as  security  for  their  guaranty 
of  his  contract  with  the  county,  assigned  his  contract  for  a 
deed  with  Sumner  to  complainants  and  delivered  it  to  one«of 
them,  but  by  inadvertence  on  the  part  of  the  clerk  writing 
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the  assignment,  the  Rockford  National  Bank  was  named  as 
assignee  instead  of  one  of  the  complainants. 

After  John  Allen  had  assigned  the  contract  with  Sumner 
to  the  bank,  either  he  or  his  son,  Thomas  Allen,  made 
improvements  on  the  property  to  an  extent  that  made  it  val- 
uable, so  that  it  produced  a  considerable  income. 

Complainants  tendered  Sumner  the  amount  they  allege  was 
due  him  for  the  balance  of  the  purchase  money  on  his  con- 
tract with  Allen,  and  demanded  a  deed  for  the  property,  and 
then  brought  this  bill,  in  which  they  claim  they  are  entitled 
to  a  conveyance  of  the  premises  from  Sumner,  and  to  have 
the  lots  sold  by  reason  of  the  assignment  to  the  bank,  which 
they  allege  was  for  their  benefit,  to  reimburse  them  for  the 
money  they  were  compelled  to  pay  on  account  of  their  guar- 
anty of  Allen's  contract  with  the  iron  contractors,  and  asked 
that  a  receiver  be  appointed  to  collect  the  rents  pending  the 
litigation.  The  circuit  court  decreed  the  relief  sought,  and 
that  decree  was  afterwards   affirmed  in  the  Appellate  Court. 

One  objection  is  taken  in  this  court  that  I  consider  fatal  to 
the  present  decree.  It  appears  that  John  Allen,  prior  to  May 
10,  1869,  was  adjudged  a  bankrupt  in  the  District  Court  for 
the  Northern  District  of  Illinois,  in  which  the  land  is  situ- 
ated, and  the  deed  of  one  of  the  registers  in  bankruptcy  of  that 
court  was  given  in  evidence,  conveying  and  assigning  to  Ira 
R.  Curtis,  assignee  of  John  Allen,  all  the  property,  both  real 
and  personal,  of  whatsoever  nature  or  description,  in  which 
the  bankrupt  had  any  interest  prior  to  the  30th  of  December, 
1868.  Although  the  contract  with  Sumner  is  in  the  name  of 
John  Allen,  it  is  a  matter  of  contention  whether  it  in  fact  be- 
longed to  him  or  to  Thomas  Allen.  Be  that  as  it  may,  the  bill 
proceeds  on  the  ground  the  property  embraced  in  the  contract 
with  Sumner  belonged  to  John  Allen,  and  that  the  claim 
to  it  put  forth  by  Thomas  Allen  was  fraudulent  as  to  the 
creditors  of  the  former. 

As  was  said  in  Harris  v.  Cornell,  80  111.  54:  "The  Bank- 
rupt act,  proprio  vigore,  divested  the  bankrupt  of  all  his  prop- 


1880.]  Allen  et  al.  v.  Woodruff  et  al.  31 

Mr.  Justice  Scott,  dissenting. 

erty  rights,  and  vested  them  in  the  assignee,  who  thenceforth 
held  the  absolute  title  to  it,  and  no  principle  is  better  settled 
than  this,  that  a  party  holding  the  legal  title  to  property  which 
is  made  the  subject  of  judicial  investigation  is  a  necessary 
and  an  indispensable  party  to  such  proceedings."  Conceding 
that  John  Allen  was  the  owner  of  the  property  embraced  in 
the  contract  with  Sumner,  which  complainants  must  do  to 
obtain  any  standing  in  court,  then  as  he  was  declared  a  bank- 
rupt long  before  the  assignment  of  the  contract  to  complain- 
ants, or  to  the  bank  for  them,  the  assignee  was  a  necessary 
and  indispensable  party  to  a  proceeding  concerning  the  title 
to  the  property,  that  it  might  be  judicially  determined  whether 
the  bankrupt  at  the  time  of  the  alleged  assignment  had  any 
interest  in  the  property  which  he  could  assign  to  complain- 
ants, or  to  the  bank  for  their  benefit.  Adopting  the  theory 
on  which  the  bill  is  framed,  that  the  contract  with  Sumner 
was  made  with  John  Allen,  and  for  his  benefit,  and  not  for 
the  benefit  of  his  son,  Thomas  Allen,  then  it  follows  logically 
that  the  equitable  title  he  acquired  to  the  property  under  that 
contract  passed  to  his  assignee  in  bankruptcy,  and  at  the  time 
of  the  assignment  he  had  no  interest  in  the  contract  or  prop- 
erty that  he  could  assign  to  any  one.  The  Limitation  act, 
Rev.  Stat.  United  States,  page  982,  section  5057,  can  have 
no  application  to  a  case  like  the  one  before  us.  Phelps  v. 
McDonald,  99  U.  S.  Rep.  298. 

The  decree  presents  a  case  where  the  court  takes  the  title 
to  the  property  and  places  it  in  one  who  is  an  entire  stranger 
to  that  title  and  in  no  way  connected  with  it. 

I  am  familiar  with  no  principle  upon  which  this  can  be 
rightfully  done. 
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John  Y.  Farwell  et  al 

v. 

George  F.  Harding. 

Filed  at   Ottawa  June  16,  1880— Rehearing  denied  September  17,  1880. 

1.  Chancery — granting  relief  upon  terms — setting  aside  tax  certificates  as  a 
cloud  upon  title.  Where  the  owner  of  land  seeks  the  aid  of  a  court  of  equity 
to  set  aside  certain  tax  sales  as  a  cloud  upon  his  title,  alleging  irregularities 
in  respect  thereto,  the  relief  will  be  granted  only  upon  equitable  terms,  as, 
that  he  shall  pay  to  the  holder  of  the  certificates  of  such  sales  the  amount 
expressed  therein,  together  with  subsequent  taxes  paid  on  the  land  by  such 
holders. 

2.  Same — whether  complainant  must  accept  the  terms  upon  which  he  is  offered 
relief.  But  in  such  case  it  is  optional  with  the  complainant  to  accept  the 
relief  sought,  upon  the  terms  prescribed,  or  to  refuse  to  do  that  which  is  required 
of  him  as  a  condition  to  his  obtaining  the  relief,  and  consequently  waiving 
his  claim  to  any  decree  in  his  favor.  The  defendant  will  have  no  right  to 
compel  the  acceptance  of  the  terms  prescribed,  or  the  performance  of  the 
condition. 

3.  The  correct  practice  in  such  a  state  of  case  seems  to  be,  for  the  court,  to 
prescribe  the  terms  upon  which  the  relief  will  be  granted,  and  in  case  the 
complainant  declines  or  refuses  to  comply  with  those  terms,  to  dismiss  the 
bill. 

4.  In  this  case  the  relief  sought  being  the  setting  aside  of  certain  tax 
certificates  as  a  cloud  upon  complainant's  title,  the  court  below  decreed  that 
if  complainant  should,  within  a  time  fixed,  pay  to  the  holder  of  the  tax  certifi- 
cates the  amount  he  had  advanced  on  account  of  taxes,  thereupon  all  his 
claims  upon  the  premises  should  be  extinguished, — but  if  the  complainant 
should  not  make  such  payment  within  the  time  limited,  then  the  rights  and 
intei-ests  of  the  defendant  under  the  tax  sales  should  remain  unaffected  by 
the  decree.  This  was  held  to  be  a  proper  disposition  of  the  case,  and  sub- 
stantially a  compliance  with  the  correct  rule  of  practice. 

5.  Same — cross-bill — ivhether  necessary — and  of  its  effect  when  unnecessarily 
filed.  Where  the  relief  sought  by  bill  in  chancery  is  of  such  character  that 
it  can  not  be  granted  except  upon  certain  equitable  terms,  a  cross-bill  is  not 
necessary  in  order  to  secure  the  imposition  of  such  terms, — and  if  a  cross- 
bill be  unnecessarily  filed  for  such  purpose,  the  attitude  of  the  defendant  in 
the  case  will  in  no  respect  be  different  from  what  it  would  have  been  had  no 
cross-bill  been  filed. 

Appeal  from  the  Appellate  Court  for  the  First  District. 
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Messrs.  Tenny  &  Feower,  for  the  appellants: 

It  is  a  settled  rule  of  equity  practice,  that  when  the  court 
acquires  jurisdiction  for  one  purpose,  it  will  retain  it  for  all 
purposes  necessary  to  complete  justice  between  all  parties 
interested  in  the  subject  matter.  Sherlock  v.  Village  of  Win- 
netka,  59  111.  389;   Conklin  v.  Foster,  57  id.  104. 

It  has  frequently  been  held  that  a  party  in  possession  of  land 
may  maintain  a  bill  in  chancery  against  one  out  of  possession 
to  set  aside  as  invalid,  and  a  cloud  on  complainant's  title,  a 
sale  of  the  land  for  taxes,  and  a  deed  thereunder,  or  a  certi- 
ficate of  purchase.  Heed  v.  Tyler,  56  111.  288;  Barnett  v. 
Cline,  60  id.  205;  Meed  v.  Reber,  62  id.  240;  Lee  v.  Haggles, 
id.  427;    Gage  v.  Bohrback,  56  id.  262. 

And  the  court  would  require  the  complainant  to  pay  the 
purchase  money  at  the  tax  sale,  and  all  taxes  subsequently 
paid  on  the  land,  with  six  per  cent  interest,  as  conditions  to 
granting  the  relief  sought.     Barnett  v.  Cline,  60  111.  205. 

It  would  seem  to  be  well  settled,  therefore,  by  the  decisions 
of  this  court,  that  upon  the  filing  of  the  bill  herein,  a  court 
of  equity  acquired  jurisdiction  of  the  subject  matter,  and 
should  retain  it  for  all  purposes  necessary  to  complete  justice 
between  the  parties ;  and  that  before  the  complainant  is  en- 
titled to  any  relief,  he  should  pay  to  the  Farwells  the  full 
amount  paid  by  them  for  taxes,  with  six  per  cent  interest. 

Inasmuch  as  the  Farwells  have  made  a  proper  case  by 
cross-bill,  and  have  sought  affimatively  for  that  which  the 
court  has  said  the  complainant  ought  to  do,  should  not  equity 
compel  him  to  pay,  or  at  least  charge  his  land  with  the  pay- 
ment of  such  taxes  and  interest,  and  provide  for  its  sale  to 
satisfy  the  same  if  he  refuses  to  do  so?  How  else  can  com- 
plete justice  be  done  between  the  parties? 

The  attention  of  the  court  is  called  to  the  fact  that  it  is 
admitted  in  the  record  that  the  Farwells  have  paid  these  taxes, 
and  that  there  is  no  pretence  that  they  are  invalid  or  void  for 
any  reason,  except  those  upon  which  this  court  passed  at  the 
former  hearing. 
3—96  III. 
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In  the  opinion  filed  by  the  court  in  Phelps  v.  Harding,  87 
111.  442,  no  mention  is  made  of  interest  upon  the  amounts 
paid  by  the  Farwells  on  account  of  these  taxes.  It  seems  to 
us  that  if  we  are  entitled  to  a  decree  in  our  favor,  it  should 
include  interest  at  the  rate  of  six  per  cent  per  annum  from 
the  dates  of  the  respective  payments. 

It  becomes  important  to  determine  just  what  points  were 
decided  by  this  court  in  its  first  adjudication.  In  that  argu- 
ment we  submitted  three  questions,  as  follows  : 

1.  Could  the  Farwells  buy  the  land  in  question  at  tax 
sales  and  hold  the  tax  certificates  as  a  valid  claim  against  it? 

2.  If  they  could  and  did,  could  these  be  cut  off  by  the 
foreclosure  of  a  mortgage  to  which  they  were  strangers? 

3.  If  our  claims  are  just  and  subsisting,  will  the  court 
give  the  relief  prayed  in  the  cross-bill? 

This  court  then  held  that  it  was  just  and  equitable  that 
Harding  should  reimburse  the  Farwells  as  the  holders  of 
these  certificates.     Phelps  v.  Harding,  87  111.  446. 

Messrs.  Harding,  Nissen  &  Barnum,  for  the  appellee: 

The  history  of  this  litigation  in  this  court  is,  that  the  court 
did  not  declare  the  taxes  a  lien  in  appellants'  hands,  but  held 
that  if  this  complainant  took  a  decree  he  must  take  it  on  terms 
of  paying  the  taxes  which  had  been  charges  on  the  land  paid 
by  them,  and  the  decree  reversed  and  the  cause  remanded. 

The  complainant  declined  to  take  relief  at  all  on  these 
terms,  and  moved  to  dismiss  his  bill. 

This  the  court  refused,  and  he  excepted. 

The  court  then  ordered  that  he  be  allowed  to  set  aside  the 
sales,  on  terms  of  paying  taxes,  and  in  event  he  refused,  the 
rights  of  the  Farwells  should  stand  as  they  were. 

To  this  defendants  objected,  and  took  the  case  to  the  Appel- 
late Court,  which  affirmed  it,  and  now  they  bring  it  here. 

It  is  submitted  that  the  decree  is  already  too  favorable  to 
the  defendants,  and  that  complainant  should  have  been  al- 
lowed to  dismiss  his  bill. 
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There  is  no  equity  whatever  in  favor  of  defendants,  and 
nothing  for  their  cross-bill  to  stand  upon,  and  this  court 
never  did  hold,  and  will  not  hold,  that  the  cross-bill  entitles 
defendants  to  a  decree. 

This  court  only  meant  to  say  that  complainant  could  not 
have  relief  on  any  but  the  usual  terms,  but  did  not  intend  to 
hold  that  there  was  any  equity  in  defendants  which  gave 
them  the  right  to  compel  complainant  to  pay  these  taxes. 

The  bill  charges  that  these  claims  of  defendants  are  "fraud u- 
lent  and  worthless/'  and  there  is  no  evidence  that  they  ever 
were  just  claims  upon  the  premises. 

It  is  submitted  that  the  court  below  followed  strictly  the 
opinion  of  this  court  upon  the  remand  (87  111.  pp.  442-6), 
and  that  for  the  reasons  above  stated,  and  for  reasons  shown 
by  the  record  herein,  the  decision  of  the  Appellate  Court 
should  be  affirmed  and  the  appeal  dismissed. 

The  court  made  no  order  that  the  taxes  should  be  a  lien 
and  premises  sold.  The  cross-bill  to  enforce  the  tax  sale  is 
absurd,  can  have  no  effect  on  this  decree,  and  needs  no  discus- 
sion. 

In  Story's  Eq.  Juris.,  page  1,  sec.  693,  it  is  said:  "In  all 
cases  of  this  sort  (for  rescission,  cancellation  or  delivery  up  of 
agreements,  securities  or  deeds)  where  the  interposition  of  a 
court  of  equity  is  sought,  the  court  will,  in  granting  relief, 
impose  such  terms  upon  the  party  as  it  deems  the  real  justice 
of  the  case  to  require,  and  if  the  plaintiff  refuses  to  comply 
with  such  terms,  his  bill  will  be  dismissed."  The  maxim  is 
here  emphatically  applied,  "He  who  seeks  equity  must  do 
equity."  1  Fonb.  79,  B.  1,  ch.  H.  sec.  4;  note  a  id.;  B.  1, 
ch.  2,  sec.  11,  note  p.;  Story's  Eq.  Jur.  sec.  301. 

The  ordinary  rule  is  to  punish  complainant  by  dismissing 
his  bill  with  costs.  Hollis  v.  Bulpet,  13  Wly.  Rep.  492; 
Mason  v.  Gardiner,  4  Brown  Ch.  437 ;  Knebell  v.  White,  2 
Young  &  Collyer,  21 ;  Dalton  v.  Hayter,  7  Beav.  319;  Inman 
v.  Wearing,  3  DeGex  &  Smale,  734;  Jefferey  v.  Dixon,  1  Ch. 
App.  (L.  R.),  189;  Fife  v.  Clayton,  13  Yes.  Jr.  547;   Godbolt 
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v.   Watts,  2  Anstruther,  544 ;    Whiteman  v.  Francis,  8  Price, 
618;  Ex  parte  Scrivener,  1  "Ves.  &  Beames,  15. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  case  was  before  us  at  the  September  term,  1877,  and 
the  facts  are  fully  stated  in  the  former  opinion,  and  it  will 
not  be  necessary  to  repeat  them  here.  See  Phelps  v.  Harding, 
87  111.  442.  AVhen  the  case  was  here  before  it  was  held  that 
Harding  was  not  entitled  to  a  decree  setting  aside  the  tax 
certificates,  except  upon  condition  that  he  pay  the  holders  of 
the  certificates  of  purchase  the  amounts  expressed  therein  and 
subsequent  taxes  paid  by  them.  The  former  decree  which 
Harding  had  obtained  vacating  the  tax  sales  as  a  cloud  on 
the  title  to  the  premises,  was  reversed  and  the  cause  remanded, 
with  directions  to  the  circuit  court  to  render  a  decree  consist- 
ent with  the  opinion  then  filed.  After  the  remanding  order 
was  filed  in  the  circuit  court  a  decree  was  rendered  to  the 
effect  that  if  the  complainant,  Harding,  should  Avithin  ten 
days  pay  the  Farwells  the  amount  they  had  advanced  on 
account  of  taxes,  thereupon  all  their  claims  upon  the  premises 
should  be  extinguished.  But  if  Harding  should  not  make 
such  payment  within  the  time  limited,  then  the  rights  and 
interests  of  the  Farwells  under  the  tax  sales  should  not  be 
affected  by  the  decree.  This  decree,  on  appeal  to  the  Appel- 
late Court,  was  affirmed,  and  the  Farwells  appealed  to  this 
court. 

It  is  a  plain  proposition  that  when  Harding  appealed  to  a 
court  of  equity  to  cancel  and  set  aside  the  tax  sales  as  a  cloud 
upon  the  title  to  the  lands,  the  relief  could  only  be  granted 
on  equitable  terms,  that  he  should  repay  the  money  which 
had  been  advanced  to  clear  the  property  from  the  tax  liens 
before  the  tax  sales  should  be  set  aside.  But  the  question 
that  now  arises  is,  whether  Harding,  having  gone  into  a  court 
of  equity,  can  be  compelled  against  his  desire  to  abandon  his 
suit,  to  pay  off  the  claims  for  taxes,  or  has  he  the  right  to 
abandon  the  action   and   leave  defendants  in   the  bill   in  the 
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possession  of  the  tax  certificates  precisely  as  they  were  before 
the  suit  was  commenced,  as  decreed  by  the  circuit  court.  It 
is  true  the  Far  wells  filed  a  cross-bill,  in  which  they  pray  that 
Harding,  the  complainant  in  the  bill,  may  be  decreed  to  pay 
them  the  amount  they  paid  for  the  tax  certificates,  and  the 
amount  of  subsequent  taxes  paid.  But  we  do  not  understand 
that  they  have  any  greater  rights  with  the  cross-bill  than 
they  had  without  it.  If  a  man  voluntarily  buys  land  at  a 
tax  sale,  and  afterwards  pays  taxes  on  it,  we  know  of  no 
principle  of  equity  which  would  allow  him  to  maintain  a  bill 
against  the  owner  of  the  land  to  obtain  a  decree  for  the  re- 
payment of  the  money.  If  an  original  bill  could  not  be 
maintained,  a  cross-bill  could  not,  because  the  same  principle 
which  would  govern  the  one  wrould  control  the  other.  Where 
a  cross-bill  seeks  affirmative  relief,  it  is  indispensable  that  it 
be  equitable  relief,  for  to  this  extent  it  is  in  the  nature  of  an 
original  bill,  as  held  in  Tobey  v.  Foreman,  79  111.  489.  Sup- 
pose an  original  bill  had  been  filed  by  the  Farwells,  in  which 
it  was  alleged  that  they  had  purchased  the  lands  for  taxes, 
and  had  paid  the  subsequent  taxes  for  a  number  of  years,  and 
then  conclude  with  a  prayer  in  the  bill  that  the  owner  of  the 
land  should  refund  the  money  thus  paid.  It  is  obvious  that 
a  bill  of  that  character  could  not  be  maintained,  because  the 
relief  sought  could  not  be  regarded  as  equitable  relief.  But 
when  the  owner  of  the  land  comes  into  a  court  of  equity  and 
prays  that  the  tax  sales  may  be  canceled  and  set  aside  for 
certain  well  grounded  reasons  set  up  in  the  bill,  then  it  is 
that  a  court  of  equity,  as  a  condition  upon  which  the  relief 
shall  be  granted,  has  the  right  to  impose  equitable  terms  upon 
the  complainant.  This  is  well  illustrated  in  Story's  Equity 
Jurisprudence,  vol.  1,  sec.  301,  where  it  is  said  : 

"If  the  borrower  comes  into  a  court  of  equity  seeking 
relief  against  the  usurious  contract,  the  only  terms  upon  which 
the  court  will  interfere  are  that  the  plaintiff  will  pay  the  de- 
fendant what  is  really  and  bona  fide  due  to  him,  deducting 
the  usurious  interest;  and  if  the  plaintiff  do    not  make  such 
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offer  in   his  bill,  the  defendant  may  demur  to  it,  and  the  bill 
will  be  dismissed." 

The  same  author  (sec.  693,)  in  discussing  the  question 
where  a  bill  has  been  filed  for  the  rescission,  cancellation,  or 
delivery  up  of  agreements,  securities,  or  deeds,  says: 

"In  all  cases  of  this  sort,  where  the  interposition  of  a 
court  of  equity  is  sought,  the  court  will,  in  granting  relief, 
impose  such  terms  upon  the  party  as  it  deems  the  real  justice 
of  the  case  to  require;  aud  if  the  plaintiff  refuses  to  comply 
with  such  terms,  his  bill  will  be  dismissed." 

It  will  be  observed  that  the  complainant,  Harding,  in  his 
bill  in  this  case,  did  not  offer  to  pay  the  amount  the  Farwells 
had  advanced,  and  on  this  ground  the  bill  was  demurrable, 
and  had  a  demurrer  been  interposed,  the  court  could  have  done 
no  less  than  dismiss  the  bill. 

Can  a  court  of  equity  compel  the  complainant  in  the  origi- 
nal bill  to  pay  the  amount  which  has  been  advanced  in  pro- 
curing the  tax  certificates,  and  in  paying  subsequent  taxes, 
unless  he  insists  on  a  decree  of  the  court  vacating  the  tax 
sales? 

A  majority  of  the  court  are  of  opinion  that  while  the  relief 
may  be  granted  upon  condition  that  complainant  pays  the 
money,  yet  he  can  not  be  compelled  to  pay,  unless  he  desires 
the  relief; — that  the  correct  practice,  as  indicated  by  Story, 
cited  supra,  is  for  the  court  to  impose  equitable  terms,  and  in 
case  complainant  declines  or  refuses  to  comply  with  those 
terms,  to  dismiss  the  bill.  This  was  in  substance  the  view 
taken  by  the  Superior  Court,  which  we  regard  as  correct. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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1.  Jurisdiction — Recorder's  Court — estoppel  to  deny.  Where,  after  the  de- 
struction of  the  records  of  the  Recorder's  Court  of  Chicago,  the  parties  to  a 
suit  appeared  in  that  court,  and  by  agreement  and  an  order  of  court,  restored 
the  record  of  the  suit  as  unfinished  business  of  that  court,  it  having  acquired 
jurisdiction  before  the  adoption  of  the  new  constitution,  and  judgment  was 
rendered  in  the  case  against  the  defendant,  it  was  held,  that  the  defendant, 
by  treating  the  case  as  unfinished  business  and  consenting  to  a  trial  of  the 
case  on  its  merits,  would  not  be  allowed  to  say  it  was  not  unfinished  business 
in  that  court  at  the  adoption  of  the  constitution  by  showing  that  the  venue 
had  been  changed  to  some  other  court. 

2.  Record — can  not  be  overcome  by  recitals  in  abstracts  of  title.  Where  the 
records  of  a  court  were  restored  after  their  destruction,  it  was  held,  that  the 
record  as  thus  restored  could  not  be  supplied  or  overcome  by  a  memorandum 
in  an  abstract  of  title,  showing  that  the  venue  had  been  changed  to  some  other 
court  before  the  records  were  restored. 

3.  Chancery — relief  against  judgment.  A  bill  in  chancery  to  set  aside  a 
judgment  at  law  alleged  that  the  complainant  took  no  part  at  the  trial,  be- 
cause his  attorney  of  record  was  at  that  time  engaged  in  professional  busi- 
ness at  another  court,  and  that  the  attorney  for  the  plaintiff  in  the  suit  at 
law  fraudulently  presented  but  a  part  of  the  record  upon  which  the  judgment 
was  recovered.  The  charge  of  fraud  was  general,  and  the  alleged  defect  in 
the  presentation  of  the  record  was  not  shown  to  have  done  any  wrong  to 
the  complainant:  Held,  that  the  bill  failed  to  show  any  equitable  grounds  for 
relief. 

Appeal  from  the  Appellate  Court  for  the  First  District ;  the 
Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  the  Hon. 
George  W.  Pleasants  and  Hon.  Joseph  M.  Bailey,  Jus- 
tices,— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  E.  S.Williams,  Judge,  presiding. 

Mr.  Henry  Binmore,  for  the  appellant. 

Mr.  Joseph  Pfirshing,  for  the  appellees. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

The  judgment  of  the  Appellate  Court  affirming  the  decree 
of  the  circuit  court  must  be  affirmed.  This  is  a  bill  by  ap- 
pellant, asking  that  a  judgment  at  law  in  the  Superior  Court 
of  Cook  county  be  set  aside,  and  then  that  a  decree  of  the 
Criminal  Court  of  Cook  county,  on  which  that  judgment 
was  recovered,  be  also  set  aside. 

It  seems  that  in  January,  1870,  the  wife  of  appellant  filed 
a  bill  against  him  for  a  divorce  in  the  Recorder's  Court  of 
Chicago.  That  court,  under  the  constitution  of  1870,  was 
continued  under  the  name  of  the  Criminal  Court  of  Cook 
county,  with  its  jurisdiction  so  changed  as  to  exclude  such 
proceedings  as  this,  but  with  a  provision  authorizing  that 
court  to  dispose  of  unfinished  business  pending  therein.  This 
case  was  taken  up  in  that  court  as  unfinished  business, 
and  in  1871  the  parties  had  a  trial  upon  the  merits,  and 
a  verdict  rendered  against  appellant,  and  a  motion  was  made 
for  a  new  trial.  In  this  state  of  affairs  the  records  of  the 
court  were  destroyed  by  the  great  fire  of  October,  1871. 
Afterwards,  the  parties  appeared  in  that  court,  and,  by  agree- 
ment and  an  order  of  the  court,  restored  the  record  by  filing 
supposed  copies  of  the  papers.  The  cause  was  taken  up  at 
the  stage  of  proceedings  before  the  fire,  the  motion  for  a  new 
trial  was  overruled,  and  a  decree  granting  the  divorce  was 
entered,  and  afterwards,  on  a  hearing,  a  decree  was  entered 
against  appellant  for  a  certain  sum  in  lieu  of  alimony  and 
dower. 

After  this,  and  sometime  in  1872,  the  complainant  in  that  suit 
died  intestate.  In  1874  letters  of  administration  were  granted 
to  appellee  Eigenmann.  An  action  at  law  was  begun  in  the 
Superior  Court  of  Cook  county  by  this  administrator,  against 
appellant,  to  recover  the  sum  awarded  for  alimony,  as  above 
stated.  Defendant  pleaded  nul  tiel  record,  and  this  issue  was 
tried  and  a  judgment  rendered  against  appellant  for  the 
amount  of  that  decree.    AJl.fa.  was  issued,  and  afterwards  an 
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alias,  on  which  certain  real  estate  was  sold,  from  which 
$10,000  was  credited  upon  the  judgment.  Afterwards,  in 
February,  1878,  a  pluries  fi.  fa.  was  issued  and  levied  upon 
certain  personal  property  of  appellant. 

This  is  a  bill  in  chancery,  asking  to  restrain  the  sale  of  the 
personal  property,  to  set  aside  the  judgment  at  law  and  the 
sales  of  real  estate,  and  to  set  aside  the  decree  for  alimony 
and  the  decree  for  divorce. 

As  a  ground  for  setting  aside  the  judgment  at  law,  it  is 
alleged  appellant  took  no  part  at  the  trial,  because  his  attorney 
of  record  was  at  that  time  engaged  in  professional  business 
at  another  court,  and  the  bill  charges  that  the  attorney  for 
the  plaintiif  in  his  absence  fraudulently  presented  but  a  part 
of  the  record  in  dispute.  The  charge  of  fraud  is  general,  and 
the  alleged  defects  in  the  presentation  of  the  record  are  not 
shown  to  have  done  any  wrong  to  the  complainant.  The  main 
ground  upon  which  the  decree  in  the  Criminal  Court  is  attacked 
consists  in  the  discovery  of  a  memorandum  in  an  abstract  of 
title  to  certain  real  estate,  made  before  the  fire,  in  which  a 
statement  is  found  indicating  that  before  the  constitution  took 
effect,  the  venue  in  the  divorce  proceedings  had  been  changed 
to  the  circuit  court. 

Assuming  this,  appellant  insists  the  case  was  not  pending 
in  the  Recorder's  Court  when  the  constitution  took  effect,  and 
therefore  was  not  unfinished  business,  and  hence  the  Criminal 
Court  had  no  jurisdiction  of  the  subject  matter. 

We  do  not  think  the  basis  for  denying  the  jurisdiction  is 
adequate.  The  parties  by  consent  treated  the  case  as  "un- 
finished business."  They  tried  the  case  on  its  merits  as  such. 
They  ought  not,  under  the  circumstances,  to  be  permitted  to 
say  it  was  not  "  unfinished  business  "  pending  in  that  court  at 
the  adoption  of  the  constitution  It  may  be  that  an  order  for 
change  of  venue  was  made  and  set  aside  by  consent  at  the  same 
term,  and  by  consent  neither  order  was  ever  entered  of  record. 
It  may  be  the  memorandum  in  the  abstract  was  taken  from 
minutes  of  the  clerk,  which  were  never  entered  of  record.     It 
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may  be  the  maker  of  the  abstract  made  the  memorandum  by 
mistake.  It  will  not  do  to  permit  the  records  of  a  court  to 
be  thus  modified,  supplied  or  overcome. 

The  argument  of  counsel  for  appellant  is  very  elaborate, 
but  other  official  duties  forbid  that  we  follow  him  in  all  his 
suggestions. 

Decree  affirmed. 


Chicago  and  Northwestern  Railway  Co. 

v. 

Fayette  T.  Dimick,  Admr. 

Filed  at  Ottawa  March  23,  1880 — Rehearing  denied  September  14,  1880. 

1.  Negligence — contributory  and  comparative.  In  an  action  to  recover 
damages  resulting  from  the  alleged  negligence  of  the  defendant,  if  it  appear 
that  the  plaintiff  was  himself  guilty  of  gross  negligence  in  respect  of  the 
injury  complained  of,  he  can  not  recover. 

2.  Or  if  the  plaintiff  has  been  guilty  of  negligence,  no  recovery  can  be 
had  unless  his  negligence  was  slight,  when  compared  with  that  of  defendant, 
which  was  gross. 

3.  Where  both  parties  have  been  guilty  of  negligence,  a  mere  preponder- 
ance in  degree  will  not  render  the  defendant  liable.  So  it  was  held  an  in- 
struction did  not  lay  down  the  correct  rule,  which  declared  that  although  the 
plaintiff,  by  his  own  negligence,  may  have  in  some  degree  contributed  to  the 
injury,  yet  if  the  negligence  of  the  defendant  was  of  a  higher  degree,  or  so 
much  greater  than  that  of  the  plaintiff  that  the  negligence  of  the  latter  was 
slight  in  comparison,  the  plaintiff  might  recover. 

4.  Same — of  an  instruction  as  omitting  the  questioyi  of  care  on  the  part  of 
plaintiff.  Where  there  is  evidence  tending  to  show  the  plaintiff  was  guilty 
of  some  negligence  contributing  to  the  result  complained  of,  so  that  the  ques- 
tion of  comparative  negligence  is  involved,  and  the  case  is  closely  contested 
upon  that  question,  every  instruction  given  in  the  case  which  professes  to  lay 
down  the  grounds  upon  which  a  recovery  may  or  may  not  be  had,  should 
state  the  rule  in  regard  to  the  question  of  care  or  caution  on  the  part  of  the 
plaintiff.  It  is  not  enough  that  the  instructions  given  for  the  opposite  party 
give  the  rule  of  law  on  the  subject  fully  and  accurately. 
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5.  Same — duty  of  persons  approaching  railroad  crossing.  It  is  the  duty  of  a 
person  approaching  a  railroad  crossing  upon  a  highway  to  look  and  listen 
for  a  train  on  the  railroad,  and  it  is  negligence  to  omit  that  duty. 

6.  Practice — time  within  which  motion  for  new  trial  must  be  made.  The 
statute  provides  that  where  either  party  desires  to  move  for  a  new  trial,  the 
motion  shall  be  made  before  the  entry  of  final  judgment,  or  during  the  term 
the  judgment  is  entered. 

7.  On  the  trial  of  a  cause  the  jury  returned  a  general  verdict  in  favor  of 
the  plaintiff,  and  also  returned  several  special  findings  on  questions  of  fact. 
The  court  set  aside  the  general  verdict,  and  rendered  judgment  on  the  special 
findings  for  the  defendant.  On  appeal  that  judgment  was  reversed  and  the 
cause  remanded.  Upon  the  reinstating  of  the  cause  in  the  court  below  that 
court,  on  motion,  rendered  judgment  on  the  general  verdict,  in  favor  of  the 
plaintiff,  and  thereupon,  the  defendant,  at  the  same  term,  moved  for  a  new 
trial:  Held,  the  motion  for  a  new  trial  was  made  at  the  same  term  of  the 
entry  of  the  judgment  sought  to  be   brought  in  review,  and  was  in  apt  time. 

8.  Same — waiver  of  right  to  move  for  new  trial.  Where  the  jury  returns  a 
general  verdict  in  favor  of  the  plaintiff,  and  also  special  findings  upon  questions 
of  fact,  and  the  defendants  moves  for  judgment  in  his  favor  on  the  special 
findings,  which  is  denied,  and  judgment  is  entered  on  the  general  verdict,  for 
the  plaintiff,  the  defendant  does  not  lose  his  right  to  move  for  a  new  trial  by 
reason  of  having  moved  for  judgment  in  his  favor  on  the  special  findings 
notwithstanding  the  general  verdict. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county ; 
the  Hon.  Geobge  W.  Pleasants,  Judge,  presiding. 

Mr.  B.  C.  Cook,  for  the  appellant. 

Messrs.  C.  J.  &  C.  C.  Johnson,  for  the  appellee. 

Mr.  Justice  Cbaig  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  by  appellee,  admin- 
istrator of  the  estate  of  Gilbert  H.  Dimick,  deceased,  against 
appellant,  to  recover  damages  for  the  death  of  the  deceased, 
caused  by  the  negligence  of  appellant's  servants.     • 

On  the  trial  the  jury  returned  a  verdict  in  favor  of  plaintiff 
for  $3500,  and  under  the  statute  then  in  force  several  special 
findings  on  questions  of  fact  were  also  returned.  The  court 
set  aside  the  general  verdict,  and  rendered  judgment  in  favor 
of  the  defendant,  on  the  ground   that  the  special   findings 
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were  inconsistent  with  the  general  verdict.  From  that  decis- 
ion the  plaintiff  prosecuted  an  appeal  to  this  court,  where  the 
judgment  of  the  circuit  court  was  reversed  and  the  cause  re- 
manded. Dimick  v.  Chicago  and  Northwestern  Railroad  Co, 
80  111.  338. 

After  the  cause  was  remanded  and  placed  upon  the  docket 
in  the  circuit  court,  the  court,  on  motion,  rendered  judgment 
in  favor  of  the  plaintiff,  on  the  verdict,  for  $3500.  The  de- 
fendant then  entered  its  motion  for  a  new  trial,  which  was 
overruled,  and  an  appeal  taken. 

It  appears,  from  the  evidence  contained  in  the  record,  that 
on  the  evening  of  July  29,  1873,  between  6  and  7  o'clock, 
Gilbert  H.  Dimick,  while  attempting  to  cross  appellant's  road 
with  his  team  and  wagon,  a  short  distance  east  of  Morrison, 
collided  with  a  freight  train  going  east,  and  was  killed. 

The  deceased  owned  land  on  each  side  of  the  road  where 
the  accident  occurred;  his  home  was  but  a  short  distance 
away;  he  was  familiar  with  the  crossing  and  the  running  of 
trains  over  the  road,  and  on  the  day  of  the  accident  he  had 
been  hauling  grain  on  a  hay  rack  across  the  railroad,  and 
when  the  accident  occurred  the  deceased  and  one  James  Doyle 
were  riding  on  the  empty  hay  rack  on  the  wagon,  sitting  with 
their  faces  turned  towards  the  east,  when  the  train  came  from 
the  west. 

The  negligence  relied  upon  to  sustain  the  verdict,  as  Ave 
understand  the  record,  is,  first,  that  no  bell  was  rung,  or 
whistle  sounded  on  the  train  when  it  approached  the  crossing- 
second,  willow  brush  was  allowed  to  grow  and  stand  on  the 
right  of  way  near  the  crossing,  which  so  obstructed  the  view 
that  a  train  could  not  be  seen  approaching  the  crossing  from 
the  highway. 

On  the  other  hand,  it  is  insisted  by  appellant  that  the  de- 
ceased, without  looking  or  listening  for  the  approach  of  a 
train,  Avith  a  full  knowledge  of  the  crossing  and  its  surround- 
ings, without  any  regard  for  his  safety  whatever,  recklessly 
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drove  upon  the  railroad  crossing,  and  that  the  accident  was 
the  result  of  his  own  negligence. 

So  far  as  is  shown  by  the  testimony  in  this  record  there  are 
but  two  witnesses  who  are  able  to  speak  in  regard  to  the  care 
used  by  the  deceased  to  avoid  danger  before  driving  on  the 
track.  The  first  one,  James  Doyle,  said:  "I  was  riding  on 
the  wagon  with  Dimick,  and  as  the  horses  stepped  upon  the 
crossing  the  train  struck  the  wagon  and  threw  Dimick  into 
the  culvert  and  killed  him.  I  heard  no  bell  ring  or  whistle 
sound,  until  just  as  the  horses  stepped  upon  the  crossing. 
The  regular  train  passed  east  a  few  minutes  before  we  left 
the  house.  We  were  not  looking  for  this  train,  nor  listening 
for  a  train.  We  both  sat  with  our  faces  to  the  east  and  look- 
ing in  that  direction." 

The  other  witness,  one  Winters,  on  cross-examination,  said: 
"I  was  on  west  side  of  highway  and  north  side  of  railroad 
standing  still  by  the  fence;  the  train  was  then  close  by — one, 
or  two,  or  three  rods  from  the  crossing;  I  told  Dimick  to 
stop,  but  I  can't  tell  whether  he  understood  me  or  not;  his 
team  was  going  on  a  fast  step;  I  said,  'Stop!  Don't  go  any 
further.  Hold  on!  Stop!  The  train  is  coming.  Stop!' 
He  did  not  stop;  I  spoke  loud  enough  so  I  thought  he  could 
hear;  he  had  his  face  the  other  way;  I  saw  the  cars  when  I 
was  speaking  to  Dimick,  and  heard  their  noise;  when  I  spoke 
to  Dimick  I  stood  at  the  rail  fence,  may  be  a  rod  or  two  from 
the  board  fence;  Dimick  sat  on  the  west  side  of  his  wagon, 
facing  east;  his  servant  sat  on  east  side  of  wagon;  was  a  hay 
rack  on  the  wagon;  no  box,  I  think." 

These  Avere  the  only  witnesses  who  seem  to  have  been  in  a 
position  to  state  what  caution  was  exercised  by  the  deceased 
before  driving  on  the  track,  to  guard  against  danger,  and  if 
their  evidence  be  true,  he  neither  looked  nor  listened  for  a 
train,  but  deliberately  drove  upon  the  crossing  with  his  back 
turned  to  the  direction  from  which  the  approaching  train  came. 
This  court  has  often  decided  that  it  is  the  duty  of  a  person 
about  to   cross  a   railroad   track  to   look   and   listen   for  an 
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approaching  train,  and  it  is  negligence  to  omit  that  duty.  St. 
Louis,  Alton  and  Terre  Haute  Railroad  Co.  v.  Manly,  58  111. 
300;  Illinois  Central  Railroad  Co.  v.  Goddard,  72  id.  568; 
Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Darner  ell,  81 
id.  450;  Chicago  and  Northwestern  Railway  Co.  v.  Hatch,  79 
id.  137. 

If  the  deceased  was  guilty  of  gross  negligence  the  plaintiff 
could  not  recover,  or  if  he  was  guilty  of  negligence,  no  recov- 
ery could  be  had  unless  his  negligence  was  slight  when  com- 
pared with  that  of  the  defendant,  which  was  gross. 

Now,  while  there  was  evidence  which  tended  to  show  neg- 
ligence on  the  part  of  the  deceased,  and  which  might  have 
been  regarded  by  the  jury  as  sufficient  to  defeat  a  recovery, 
the  jury  were  instructed  on  behalf  of  plaintiff,  in  Nos.  1  and  8, 
that  a  recovery  might  be  had  under  the  circumstances  named 
in  the  instruction,  leaving  out  of  view  entirely  any  care  or 
caution  on  behalf  of  deceased. 

The  instructions  are  as  follows : 

"1.  The  court  instructs  the  jury,  that  by  the  law  of  the 
State  of  Illinois,  a  bell  of  at  least  thirty  pounds'  weight,  or  a 
steam  whistle,  is  required  to  be  placed  on  each  locomotive 
engine,  and  to  be  rung  or  whistled  by  the  engineer  or  fire- 
man at  the  distance  of  at  least  eighty  rods  from  the  place 
where  the  railroad  crosses  any  public  street  or  highway,  and 
to  be  kept  ringing  or  whistling  until  such  street  or  highway  is 
readied;  and  the  corporation  or  owners  of  the  railroad  are 
liable  to  any  party  injured  for  all  damages  sustained  by  reason 
of  the  neglect  to  comply  with  such  requirement." 


a8.  If  the  jury  should  find,  from  the  evidence,  that  the. 
defendant  is  guilty  of  the  wrongful  act,  neglect  or  default  as 
charged  in  the  plaintiff's  declaration,  and  that  the  samej 
resulted  in  the  death  of  Gilbert  H.  Dimick,  then  the  plaintiff 
is  entitled  to  recover  in  this  action,  for  the  benefit  of  the  widow 
and  next  of  kin  of  deceased,  such  damages  as  the  jury  may 
deem,  from  the  evidence  and  proofs,  a  fair  and  just  compen- 
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sation  for  the  pecuniary  injury  resulting  from  such  death  to 
such  widow  and  next  of  kin,  not  exceeding  $5000." 

An  instruction  almost  identical  with  the  above  was  con- 
demned in  Chicago,  Burlington  and  Quincy  Railroad  Co.  v. 
Harivood,  80  111.  88.  It  may  be  said  that  the  defendant's 
instructions  gave  the  law  on  this  subject  accurately  to  the 
jury,  but  that  is  not  enough.  Where  a  case  is  close  in  its 
facts,  the  instructions  should  all  state  the  law  accurately. 
The  jury,  not  being  judges  of  law,  are  as  likely  to  follow  a 
bad  instruction  as  a  good  one. 

The  plaintiff's  ninth  instruction,  which  undertook  to  state 
the  doctrine  of  comparative  negligence,  is  erroneous  and  cal- 
culated to  mislead  the  jury.     It  was  as  follows: 

"  9,  The  court  further  instructs  the  jury  that  if  they 
believe,  from  the  evidence,  that  Gilbert  H.  Dimick  was  killed 
by  the  defendant's  locomotive  engine  and  train  while  he  was 
traveling  upon  a  highway  which  crossed  the  defendant's  rail- 
road there,  although  the  jury  may  believe,  from  the  evidence, 
that  the  deceased  was  himself  guilty  of  some  negligence  which 
may  have,  in  some  degree,  contributed  to  the  injury,  yet,  if  the 
jury  further  believe,  from  the  evidence,  that  the  negligence 
of  the  defendant  was  of  a  higher  degree,  or  so  much  greater 
than  that  of  the  deceased  that  that  of  the  latter  was  slight  in 
comparison,  the  plaintiff  is  entitled  to  recover  in  this  action." 

Where  both  parties  have  been  guilty  of  negligence,  this 
court  has  never  held  that  the  mere  preponderance  against  a 
defendant  will  render  him  liable.  The  rule,  as  has  often  been 
announced,  is,  that  although  the  plaintiff  may  have  been  guilty 
of  some  negligence,  still,  if  it  is  slight  as  compared  with  that 
of  defendant,  which  is  gross,  a  recovery  may  be  had.  Chicago 
and  Northwestern  Railway  Co.  v.  Clark,  70  111.  276. 

Without  entering  upon  any  discussion  of  the  evidence,  we  are 
of  opinion  that  the  giving  of  these  three  instructions  was  error. 
It  is  true,  the  jury  were  fully  instructed  on  behalf  of  the  de- 


48  C.  &  N.  W.  Ry.  Co.  v.  Dimick,  Admr.         [Sept. 

Opinion  of  the  Court. 

fendant  on  every  material  question  in  the  case,  and  if  this 
was  a  case  where  there  was  no  question  in  regard  to  the  right 
of  plaintiff  to  recover,  we  might  not  reverse  on  account  of 
the  erroneous  instructions,  but  where  a  case  is  as  close  in  its 
facts  as  this  is,  justice  demands  that  all  the  instructions  should 
be  accurate. 

-  It  is,  however,  contended  by  appellee  that  the  questions 
presented  by  appellant  can  not  be  considered  by  the  court,  for 
two  reasons:  First,  the  motion  for  a  new  trial  was  not  made 
in  time;  second,  that  the  motion  for  judgment  on  the  special 
findings  was  a  waiver  of  the  right  to  move  for  a  new  trial. 
The  statute  provides,  where  either  party  desires  to  move  for  a 
new  trial,  that  the  motion  shall  be  made  before  final  judg- 
ment be  entered,  or  during  the  term  it  is  entered.  The  motion 
in  this  case  was  made  at  the  term  and  before  final  judgment 
was  rendered  on  the  general  verdict.  It  is  true,  a  judgment 
had  been  entered  at  a  previous  term  in  appellant's  favor  on 
the  special  findings.  At  that  time  appellant  did  not  want  a 
new  trial.  It  would  have  been  but  an  idle  ceremony  for  it  then 
to  have  moved  for  a  new  trial.  ISTo  judgment  had  been  ren- 
dered against  it,  and  it  was  satisfied  witli  the  judgment  of  the 
court.  When,  however,  that  judgment  was  reversed,  and  a 
judgment  was  sought  on  the  general  verdict,  then  the  motion 
was  made  for  a  new  trial,  and  we  think  it  was  in  apt  time. 

In  regard  to  the  next  question,  we  perceive  no  reason  to 
sustain  the  position  that  appellant  waived  its  right  to  move 
for  a  new  trial  by  moving  for  judgment  on  the  special  find- 
ings. Our  statute  is,  in  substance,  like  the  statute  in  Indiana 
in  regard  to  special  findings. 

The  Supreme  Court  of  Indiana,  in  passing  upon  a  question 
similar  to  this,  in  Brennan  v.  May,  42  Ind.  102,  said:  "They 
were  answers  of  the  jury  to  particular  questions  of  fact  pro- 
pounded to  them,  and  before  moving  for  a  new  trial  the  ap- 
pellants moved  for  judgment  in  their  favor  on  the  special 
findings,  which  motion  was  overruled.  The  counsel  for  ap- 
pellee claim  that  the  motion  first  made  cut  off  the  motion  for 
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a  new  trial.  Several  authorities  are  cited  to  show  that  a 
motion  in  arrest  of  judgment  cuts  off  a  motion  for  a  new  trial, 
but  Ave  are  not  aware  of  any  holding  that  a  motion  for  judg- 
ment in  one's  favor  on  the  special  finding  of  the  jury  works 
such  a  result.  We  think  where  there  is  a  general  verdict 
with  special  findings  by  the  jury  in  answer  to  questions  pro- 
pounded to  them,  the  party  against  whom  the  general  verdict 
is  returned  may  move  for  judgment  in  his  favor  on  the 
special  findings  notwithstanding  the  general  verdict,  without 
losing  his  right  to  move  for  a  new  trial  in  case  his  motion  for 
judgment  should  be  overruled.  The  doctrine  that  a  motion 
in  arrest  of  judgment  cuts  off  a  motion  for  a  new  trial,  though 
well  settled  in  this  State,  is  somewhat  technical,  and  we  are 
not  disposed  to  extend  it  to  cases  of  motion  like  that  under 
consideration." 

This  case  seems  to  be  directly  in  point,  and  we  have  no 
hesitation  in  approving  the  doctrine  therein  announced. 

For  the  error  indicated  the  judgment  will  be  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scott,  dissenting: 

Dissenting,  as  I  do,  from  the  opinion  of  a  majority  of  the 
court,  I  deem  the  case  of  sufficient  importance  to  justify  a 
full  presentation  of  my  views  of  the  whole  case.  The  action 
was  brought  by  the  administrator  to  recover  damages  result- 
ing to  the  next  of  kin  by  reason  of  the  death  of  Gilbert  H. 
Dimick,  who  was  killed  by  a  train  on  defendant's  road  on  the 
29th  day  of  July,  1873. 

The  statute  in  force  at  the  time  this  cause  was  tried,  but 
since  repealed,  provided,  the  court,  at  the  request  of  either 
party,  might  require  the  jury  to  render  a  special  verdict  upon 
any  fact  or  facts  in  issue  in  the  cause,  and  that  when  the 
special  finding  of  the  facts  is  inconsistent  with  the  general 
verdict,  the  former  shall  control  the  latter,  and  the  court  shall 
give  judgment  accordingly.  Both  parties,  at  the  trial  of  this 
cause,  submitted  a  number  of  interrogatories,  to  which  the 
4—96  III. 
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jury  returned  specific  answers.  The  general  verdict  found 
the  issues  for  plaintiff. 

On  the  coming  in  of  the  verdict,  defendant  moved  the 
court  for  judgment  in  its  favor  on  the  facts  specifically  found 
by  the  jury  in  their  special  verdict,  as  requested  by  defend- 
ant, which  motion  was  by  the  court  allowed,  and  final  judg- 
ment was  rendered  against  plaintiff,  notwithstanding  the 
general  verdict  was  in  his  favor.  On  plaintiff's  appeal,  that 
judgment  was  reversed,  because  it  was  thought,  when  all 
the  special  findings  of  fact,  as  well  those  for  plaintiff  as  for 
defendant,  were  construed  together,  nothing  in  them  was 
found  to  be  inconsistent  with  the  general  verdict,  and  both 
might  stand  together.  On  the  remandment  of  the  cause  the 
court  rendered  judgment  for  plaintiff  for  the  sum  found  by 
the  general  verdict,  and  now  defendant  brings  the  case  to 
this  court  on  appeal. 

The  principal  points  made  against  the  judgment  are,  first, 
that  neither  the  general  nor  special  verdict  is  sustained  by 
the  evidence ;  and  second,  that  the  court  gave  improper  in- 
structions at  the  instance  of  plaintiff  hurtful  to  defendant. 

The  first  question  presented  is,  whether  defendant  ought  to 
be  allowed  to  prosecute  its  appeal  after  having  made  a  motion, 
as  was  done,  for  judgment  in  its  favor  on  the  special  findings 
of  fact,  notwithstanding  the  general  verdict  was  for  plaintiff. 
One  reason  assigned  why  the  appeal  should  not  be  allowed 
is,  that  no  motion  for  a  new  trial  was  made  at  the  term  at 
which  the  trial  was  had.  This  position  is  not  tenable.  No 
final  judgment  was  rendered  against  defendant  until  after  the 
reversal  of  the  judgment  against  plaintiff.  Of  course  de- 
fendant desired  no  new  trial  while  that  judgment  stood  in 
its  favor  unreversed.  The  motion  for  a  new  trial  was  made 
at  the  term  at  which  judgment  was  rendered  against  defend- 
ant, and  that,  I  think,  was  in  apt  time.  The  principle  of 
Constantine  v.  Foster,  57  III.  40,  is  conclusive  as  to  this  ob- 
jection. 

It  is  said  defendant,  by  moving  for  judgment   at  the  May 
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term,  1874,  on  the  special  findings  of  fact  by  the  jury,  not- 
withstanding the  general  verdict  was  for  plaintiff,  Avaived  its 
right  thereafter  to  make  a  motion  for  a  new  trial,  and  this 
presents  a  question  of  some  difficulty.  The  argument  is,  that 
after  making  a  motion  of  this  character,  a  motion  for  a  new 
trial  comes  too  late,  and  that  the  motion  itself  is  an  admission 
the  verdict  is  in  accordance  with  the  weight  of  the  evidence, — 
in  analogy  to  the  rule  that  after  a  motion  in  arrest  of  judg- 
ment a  motion  for  a  new  trial  is  not  allowable.  It  seems 
quite  clear  the  making  of  the  motion  under  the  statute  is  an 
admission  the  special  findings  of  fact  were  warranted  by  the 
evidence,  and  so  this  court  distinctly  held  on  the  former 
appeal.  It  was  there  said:  "Making  the  motion  for  judg- 
ment, notwithstanding  the  general  verdict  in  favor  of  plain- 
tiff, admits  the  evidence  is  sufficient  to  warrant  the  special 
findings  of  fact."  DimicJc  v.  Chicago  and  Northwestern  Rail- 
way Co.  80  111.  338. 

A  party  will  not  be  permitted  to  stultify  himself  by  re- 
tracting a  solemn  admission  made  on  the  record.  As  in  this 
case,  defendant  admitted  the  special  findings  of  fact  were 
true,  otherwise  it  could  have  had  no  standing  in  court.  To 
permit  defendant  now  to  retract  its  admission  on  which  it  had 
a  hearing  in  this  court  would  be  trifling  with  the  forms  of  the 
law. 

But  it  is  otherwise  as  to  the  general  verdict.  There  never 
was  any  admission,  of  record  or  otherwise,  that  the  general 
verdict  was  in  accordance  with  the  evidence.  The  motion 
itself  was  a  challenge  of  the  correctness  of  the  general  verdict. 
As  to  the  general  verdict,  defendant  may  rightfully  assign  for 
error,  it  is  against  the  evidence,  but  as  to  the  special  findings 
of  fact,  once  admitted  by  defendant  to  be  true,  they  ought  to  be 
allowed  to  stand,  whether  they  sustain  or  militate  against  the 
general  verdict.  Any  other  practice  would  allow  a  party  to 
experiment  as  to  the  judgment  of  this  court  on  the  admission 
such  special  findings  of  fact  are  warranted  by  the  evidence, 
and  failing  to  obtain  a  satisfactory  decision,  to  then  say  such 
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findings  were  not  well  found  on  the  testimony.  This  he 
ought  not  to  be  allowed  to  do. 

The  trial  was  had  on  those  counts  of  the  declaration  which 
charge  defendant  with  negligence  in  allowing  trees  and  brush 
to  be  standing  and  growing  on  its  right  of  way,  so  as  to  hin- 
der and  prevent  persons  from  discovering  the  approach  of 
trains,  and  in  not  ringing  a  bell  or  sounding  a  whistle,  as 
required  by  law.  Other  acts  of  negligence  are  charged  in 
other  counts  of  the  declaration,  but  as  there  is  no  pretence 
they  are  sustained  by  any  evidence,  it  will  not  be  necessary 
to  remark  upon  them. 

Exactly  what  degree  of  care  decedent  observed  for  his  per- 
sonal safety  can  not  be  certainly  known.  At  the  time  of  the 
collision  he  was  driving  his  team  south  on  the  highway  which 
runs  nearly  or  quite  north  and  south  at  that  point,  and  is 
crossed  obliquely  by  defendant's  road  coming  from  the  west, 
and  bearing  a  little  south  of  east.  The  traiu  that  collided 
with  his  wagon  came  from  the  west,  and  therefore  approached 
him  a  little  in  the  rear  of  his  right  side.  The  party  that  was 
with  decedent  on  the  wagon  was  offered  as  a  witness,  but  de- 
fendant objected  because  the  witness  had  been  insane,  both 
before  and  since  the  accident.  Plaintiff  admitted  the  fact 
alleged,  and  claimed  that  witness  was  cured.  The  parties 
then  agreed  to  a  statement  that  should  be  considered  as  the 
testimony  of  the  witness  if  sworn.  That  testimony  shows  the 
witness  heard  no  bell  rung  or  whistle  sounded  until  just  as  the 
horses  stepped  on  the  crossing.  The  regular  train  had  just 
passed  east  a  few  moments  before,  and  it  is  added  they  were 
not  "looking  for  this  train,  nor  listening  for  a  train."  What 
value  ought  to  be  attached  to  the  testimony  of  this  witness,  I 
am  not  prepared  to  say.  It  was  a  question  for  the  jury  to 
determine. 

In  answer  to  an  interrogatory  propounded  by  defendant, 
the  jury  found  decedent  did  look  and  listen  for  the  cars  while 
driving  on  the  highway,  before  going  on  the  track  at  the 
crossing,  and  that  fact  is  one  I  understand  defendant,  by  its 
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motion  for  judgment  on  the  special  findings  of  fact,  admits  was 
well  founded  on  the  evidence.  The  only  findings  that  at  all 
militate  against  this  one  are  the  findings  on  the  seventh  and 
eighth  propositions  submitted,  that  decedent  could  have  heard 
the  approach  of  the  train  had  he  listened  at  the  place  he  was 
told  to  stop  before  driving  on  the  track.  But  there  is  not 
the  slightest  evidence  he  heard  the  warning  given  to  stop  be- 
fore driving  on  the  crossing,  and  the  jury  so  found.  I  do  not 
understand  decedent  was  under  obligation  to  stop  his  team,  if 
he  both  looked  and  listened  for  signals  and  could  discover 
none.  On  the  whole,  as  was  the  conclusion  in  the  former 
opinion,  the  several  findings  on  the  propositions  submitted 
tend  rather  to  support  the  general  verdict  as  to  the  degree  of 
care  observed  by  decedent  for  his  personal  safety.  But  if 
this  were  not  so,  and  it  were  proven  decedent  omitted  some 
of  the  usual  precautions  which  the  law  enjoins  upon  all  per- 
sons about  to  cross  a  railroad  track,  still  his  negligence  in  that 
respect  at  the  utmost  was  slight  in  comparison  Avith  that  of 
defendant,  which  was  gross  in  regard  to  that  which  caused 
his  death.  Conceding  it  to  be  true,  as  alleged,  that  no  bell 
was  rung  or  whistle  sounded  before  the  train  approached  the 
crossing,  and  that  the  view  the  deceased  would  otherwise 
have  had  of  the  coming  train  was  obstructed  by  brush  stand- 
ing and  growing  on  the  right  of  way,  deceased  might  well 
have  been  lulled  to  security,  and  on  that  account  failed  to 
exercise  that  high  degree  of  caution  which  all  ought  to  ob- 
serve for  their  personal  safety  in  crossing  a  railroad,  and 
especially  as  the  train  that  collided  was  "an  extra  train" 
which  was  following  close  upon  the  regular  train  which  de- 
ceased knew  had  just  passed. 

As  respects  the  questions  whether  any  bell  was  rung  or 
whistle  sounded,  as  the  law  directs  shall  be  done,  defendant 
waives  any  discussion,  on  account  of  the  conflict  in  the  testi- 
mony as  to  those  facts,  and  rests  the  defence  on  propositions 
about   which   it  is  erroneously  assumed  there  is  no  dispute. 
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On  every  material  question  in  the  case  there  is  a  disagree- 
ment. 

The  other  principal  ground  of  action  is  as  to  the  negli- 
gence of  defendant  in  permitting  brush  to  grow  and  stand 
on  the  right  of  way,  so  as  to  prevent  persons  traveling  on  the 
highway  from  discovering  the  approach  of  trains  from  the 
west. 

On  this  branch  of  the  case  it  seems  to  me  the  weight  of 
the  testimony  is  with  the  general  verdict.  The  most  that 
can  be  said  as  to  this  testimony  is,  that  it  is  apparently  con- 
flicting, but  much  of  it  is  entirely  consistent.  •  It  is  true 
that  from  some  points  on  the  highway  a  person  traveling 
south,  as  deceased  was,  after  passing  the  cornfield  could 
undoubtedly,  if  intent  upon  observing  it,  see  the  approach 
of  a  train  from  the  west;  but  it  is  equally  true  that  from 
other  points  on  the  road  he  could  not  see  a  coming  train,  on 
account  of  brush  standing  on  the  right  of  way.  Several  of 
the  witnesses  tried  the  experiment.  Some  of  them,  according 
to  the  stations  selected,  could  obtain  such  a  view  as  would 
enable  them  to  see  a  train  coming  from  the  west,  but  others 
could  not.  One  witness,  who  was  familiar  with  the  topography 
of  the  locality,  made  an  examination  the  next  day  after  the 
accident,  and  states  that  no  view  could  be  obtained  until 
after  the  cornfield  was  passed,  but  between  that  point  and 
the  crossing  there  was  a  space  where  the  view  from  the 
highway  was  "  wholly  obstructed"  by  brush  standing  on  the 
right  of  way.  The  witness  adds,  and  it  seems  to  be  a  sensi- 
ble view,  that  if  a  person  was  standing  still  and  endeavoring 
to  peer  through  the  bushes  he  could  probably  discover  a  train, 
if  one  were  coming;  but  a  person  on  a  wagon,  or  in  motion, 
would  not  be  likely  to  discover  an  approaching  train,  unless 
particularly  called  to  observe  it. 

There  is  one  fact  testified  to  by  the  fireman,  a  witness  called 
by  and  friendly  to  defendant,  which  is  important,  and  is  well 
nigh  conclusive  on  this  point  in  the  case.  After  coming  out 
of  the  cut  west  of  the  crossing  the  witness   states  he  saw  the 
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team  going  along  the  road  and  kept  looking  at  them  "until 
they  got  about  down  to  the  bushes."  When  he  "  noticed 
them  again  they,  were  just  going  on  to  the  track."  There 
was,  then,  a  moment  of  time  the  witness  did  not  see  the  team. 
His  explanation  is,  he  "must  have  taken  his  eyes  off  them," 
but  the  better  reason  is,  the  brush  on  the  right  of  way  ob- 
structed the  view  until  the  instant  the  team  came  upon  the 
track  in  front  of  the  train,  when  it  was  too  late  to  giv^  dece- 
dent warning  that  might  enable  him  to  avoid  danger.  The 
brush  on  the  right  of  way  was  over  thirteen  feet  high  on  an 
average.  That  it  obstructed  the  view  of  approaching  trains 
from  the  west,  from  the  public  road,  when  near  the  crossing, 
admits  of  no  doubt.  All  the  witnesses  concur  that  had 
deceased  seen  the  train  just  before  driving  on  the  track,  there 
was  room  enough  for  him  to  have  turned  aside  in  safety ;  but 
on  account  of  the  brush  near  the  track  he  did  not  and  could 
not  see  the  coming  train  until  it  was  too  late  to  avoid  the 
fatal  collision. 

Under  the  circumstances  the  omission  to  ring  the  bell 
or  sound  the  whistle  was  gross  negligence  on  the  part  of  the 
employees  in  charge  of  the  train.  It  may  well  be  concluded 
that  deceased  both  looked  and  listened  for  signals  of  danger 
before  driving  on  the  crossing,  but  could  hear  none,  because 
none  were  given,  and  he  could  see  none,  because  the  view 
was  obstructed.  Possibly  deceased  might  have  seen  the  train 
immediately  after  he  passed  the  cornfield  spoken  of  by  the 
witnesses,  but  further  on  in  the  direction  of  the  crossing  he 
could  not,  unless  he  had  been  particularly  called  to  observe 
it.  A  railroad  company  has  no  right  to  permit  its  right  of 
way,  in  the  vicinity  of  a  highway  crossing  its  track,  to  be  in 
such  condition  that  the  slightest  indiscretion  on  the  part  of 
the  traveler  will  prove  fatal. 

In  Indianapolis  and  St.  Louis  Railroad  Co.  v.  Smith,  78 
111.  112,  this  court  said  it  was  negligence  in  the  company  to 
permit  or  suffer  weeds  or  anything  else  to  grow  upon  its  right 
of  way  to  such  a  height  as  would  materially  obstruct  the  view 
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of  the  highway.  The  safety  of  persons  and  property  alike 
make  it  necessary  the  company  should  keep  its  right  of  way 
free  from  obstructions,  so  that  persons  approaching  the  cross- 
ing may  readily  ascertain  whether  there  is  danger,  and  the 
employees  in  charge  may  be  enabled  to  discover  whether  there 
is  anything  approaching  the  crossing.  That  principle  has  its 
just  application  to  the  facts  of  this  case. 

As  Before  stated,  there  was  a  moment  of  time  when  the  stoker 
did  not  see  the  team,  and  the  evidence  fully  justifies  the  belief 
it  was  because  of  the  bunches  of  willows  growing  by  the  side 
of  the  track  that  obstructed  the  view.  I  attach  no  import- 
ance to  the  fact  the  willows  were  cut  down  after  the  happen- 
ing of  the  accident,  nor  as  to  the  reason  for  removing  them. 
When  standing  they  were  an  obstruction,  cutting  off  the  view 
of  the  traveler,  at  least  from  some  points  on  the  highway,  and 
were  one  of  the  principal  causes  of  this  fatal  accident. 

This  case,  in  many  of  its  facts  and  features,  bears  a  most 
striking  likeness  to  Chicago,  Burlington  and  Quincy  Railroad 
Co.  v.  Lee,  81  111.  454.  The  grounds  of  negligence  on  the  part 
of  the  companies,  in  both  cases,  are  identically  the  same,  viz: 
omission  to  ring  a  bell  or  sound  a  whistle,  and  permitting 
brush  to  grow  on  the  right  of  way  that  in  a  measure  obstructed 
the  view  of  the  railroad  from  the  highway.  In  this  case  the 
facts  are  much  more  fully  established  than  in  the  case  cited, 
and  it  does  not  seem  possible  that  the  cases  can  be  distinguished 
in  principle.  Reference  can  with  great  propriety  be  made  to 
the  "Lee  case"  for  a  discussion  of  the  principles  of  law  ap- 
plicable to  the  facts  of  the  case  in  hand. 

On  a  careful  examination  of  the  instructions  given  for 
plaintiff,  it  is  not  perceived  they  contain  anything  seriously 
hurtful  to  defendant.  The  first  and  eighth  instructions,  to 
which  the  same  objection  is  taken,  state  the  law  correctly  as 
expressed  in  the  statute,  and  we  do  not  understand  the  prin- 
ciple stated  in  the  instructions  is  condemned  in  Chicago,  Bur- 
lington and  Quincy  Railroad  Co.  v.  Harwood,  80  111.  88.  No 
doubt    it   could    have    been   added    with    great    propriety,  it 
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must  appear  plaintiff  was  observing  reasonable  care  for  his 
personal  safety  before  a  recovery  could  be  had;  but  that  prin- 
ciple was  fully  stated  in  other  instructions  given  for  plaintiff. 

It  is  not  understood  a  party  must  state  every  fact  necessary 
to  a  recovery  in  a  single  instruction.  The  principle  defend- 
ant contends  for  was  repeatedly  and  fully  declared  in  numer- 
ous other  instructions,  and  it  is  impossible  the  jury  did  not 
fully  understand  it. 

It  is  by  no  means  shown  there  is  no  evidence  on  which 
to  predicate  the  second  instruction  for  plaintiff.  Facts  are 
proven  from  which  the  jury  might  fairly  infer  decedent  ob- 
served at  least  some  of  the  usual  precautions  a  prudent  per- 
son would  adopt  before  driving  on  the  track,  and  that  is 
enough  to  warrant  the  giving  of  the  instruction.  It  may  be 
there  is  very  slight,  if  any,  evidence  on  which  to  base  one 
branch  of  the  seventh  instruction,  but  as  it  declares  a  correct 
principle  of  law,  it  is  not  believed  it  could  have  misled  the 
jury.  If  the  hypothetical  case  stated  was  not  fully  proved, 
it  was  of  that  character  it  is  hardly  probable  the  jury  would 
be  influenced  by  it.  The  ninth  instruction  is  inartistically 
and  curiously  worded,  and  may  not  have  stated  the  doctrine 
of  comparative  negligence  with  entire  accuracy,  but  it  is  not 
perceived  how  it  could  by  any  possibility  have  been  hurtful 
to  the  defence.  As  respects  the  other  instructions  given  for 
plaintiff,  it  may  be  safely  said  they  state  the  law  applicable  to 
the  facts  of  the  case  with  sufficient  accuracy. 

On  behalf,  and  at  the  request  of  defendant,  the  court  gave 
thirty-three  instructions,  stating  the  law  in  almost  every  con- 
ceivable way  as  defendant  contends  it  is.  Every  principle  of 
law  that  counsel  insists  is  applicable  to  the  facts  of  the  case 
is  contained  in  some  one  or  more  of  the  numerous  proposi- 
tions submitted,  and  as  favorably  to  the  theory  of  the  defence 
as  defendant  could  expect. 

As  ho  error  affecting  the  merits  of  the  case  appears  in  the 
record,  I  am  of  opinion  the  judgment  should  be  affirmed. 
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Charles  B.  Hosmer 

v. 

The  People  op  the  State  of  Illinois.* 

1.  Taxes — of  what  years  may  he  questioned  on  appeal.  Where  an  appeal  bond 
states  that  the  appeal  was  taken  from  a  judgment,  against  certain  lots  for  the 
taxes  of  the  year  1870,  and  the  transcript  or  papers  filed  in  the  appeal  fails 
to  show  any  judgment  for  the  taxes  of  any  subsequent  year,  the  regularity  as 
to  the  levy  of  taxes  for  such  subsequent  years  can  not  be  considered  on  the 
appeal. 

2.  Same — collector's  return  prima  facie  sufficient.  On  application  for  judg- 
ment against  lands  for  unpaid  taxes,  the  collector's  return  is  ample  evidence, 
when  unrebutted,  to  require  the  rendition  of  judgment,  and  this  court  will 
not  look  outside  the  record  as  to  facts  contradictory  of  such  return. 

3.  Same — delinquent  taxes  of  prior  years — how  collected.  Taxes  which  hnd 
not  been  collected,  for  any  cause,  were  not,  under  the  Revenue  law  of  1872, 
released,  but  remained  a  lien  upon  the  land  upon  which  they  were  levied  untjl 
sold  at  the  end  of  five  years;  and  the  act  of  1874  requiring  that  delinquent 
taxes  of  any  preceding  year  which  had  not  been  collected,  or  abandoned  on 
failure  to  sell  at  the  end  of  five  years,  should  be  added  to  the  tax  of  any 
subsequent  year  in  separate  columns,  is  a  valid  enactment,  in  nowise  affect- 
ing or  impairing  the  rights  of  the  taxpayer. 

4.  Same  —  change  in  mode  of  collection.  The  General  Assembly  has  the 
right  to  change  the  mode  for  the  collection  of  taxes  at  any  time  before  they 
are  paid  or  otherwise  discharged  or  released.  Retroactive  legislation  is  never 
favored  when  it  works  injustice  or  operates  to  deprive  parties  of  vested  rights, 
but  it  has  always  been  held  competent  to  change  the  remedy  if  the  right  is  not 
affected. 

5.  Same — who  may  question.  A  person  not  the  owner  or  not  having  any 
interest  in  lands,  has  no  right  to  interpose  any  objections  to  the  rendition  of 
judgment  against  the  same  for  taxes,  unless  he  appears  as  the  agent  or  attor- 
ney of  the  person  interested. 

6.  Practice — defective  transcript  filed  in  this  court.  When  the  papers  filed 
in  this  court  on  an  appeal  do  not  purport  to  be  a  transcript  of  the  record  in 
the  court  below,  and  the  certificate  thereto  attached  that  the  papers  constitute 
the  transcript  of  the  record  is  not  dated  or  signed  by  any  person,  and  there  is 
no  seal  attached  to  it,  the  appeal  will  be  dismissed,  as  no  reversal  can  be  had. 

*Thifl  case  was  decided  at  the  September  Term,  1875,  and  accidentally 
emitted  from  its  proper  place  in  the  Reports. 
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Appeal  from  the  County  Court  of  Cook  County;  the 
Hon.  M.  R.  M.  Wallace,  Judge,  presiding. 

Mr.  H.  B.  Hurd,  and  Mr.  C.  B.  Hosmer,  for  the  appel- 
lant. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  application  to  the  August  term,  1874,  of  the 
county  court  of  Cook  county  for  a  judgment  against  lands 
and  city  lots  delinquent  for  taxes  due  and  unpaid  for  the 
years  1870,  1871,  1872  and  1873,  and  for  delinquent  park 
assessments.  The  lots  and  blocks  embraced  in  this  appeal 
were  only  claimed,  as  we  understand  it,  by  what  is  filed  as  a 
transcript  of  the  record  in  this  case,  to  be  delinquent  for 
taxes  for  the  year  1870.  Appellant's  counsel,  however,  claim 
that  judgment  was  rendered  for  the  taxes  of  1873.  This  is 
manifestly  not  the  case,  or,  if  so,  it  does  not  appear  from  the 
papers  filed  in  the  case.  What  purports  to  be  an  appeal  bond 
in  the  case,  in  terms  states  that  the  appeal  was  taken  from  a 
judgment  rendered  for  the  taxes  for  1870. 

Again,  the  sheets  containing  the  list  of  lands  in  many  cases 
show  that  there  is  marked  opposite  to  the  tract,  "  taxes  of 
1873  paid,"  and  written  on  the  same  line,  "  appealed  from 
the  taxes  of  1870."  Nor  can  we  find  anything  to  indicate 
that  a  judgment  was  rendered  against  the  lots  and  blocks 
enumerated  in  the  copy  of  the  appeal  bond  for  the  taxes  of 
1873.  We  can  not  believe  that  there  was  any  judgment 
rendered  against  the  lands  for  these  latter  taxes,  and  if  there 
was,  it  was  not  by  the  papers  filed  in  the  case  appealed  from 
to  this  court.  Hence,  under  no  circumstances  can  we  ex- 
amine the  question  whether  there  was  any  irregularity  as  to 
the  levy  of  the  taxes  for  that  year. 

Appellant  says  that  he  paid  his  taxes  for  the  year  1873,  and 
that  the  collector  made  no  claim  for  back  taxes  for  the  year 
1870,  as,  if  he  had,  he  would  have  paid  them.  This  may  all 
be  true  as  a  matter  of  fact,  but  it   nowhere   appears  in  the 
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papers  filed  as  a  transcript.  And  we  can  alone  look  to  the 
record  for  evidence  of  facts.  In  a  case  of  this  character  the 
return  of  the  collector  is  ample  evidence,  when  unrebutted, 
to  require  the  rendition  of  a  judgment  against  lands  for  their 
sale  to  pay  such  taxes. 

But  it  is  urged  that  the  court  failed  to  acquire  jurisdiction 
to  render  this  or  any  other  judgment.  It  is  insisted  that 
even  if  the  taxes  of  1870  were  never  paid,  still  there  was  no 
law  in  force  under  which  the  court  could  acquire  jurisdiction 
to  order  the  sale  of  these  lands  for  their  payment. 

The  276th  section  of  the  Revenue  law,  Rev.  Stat.  1874, 
p.  904,  provides  that  if,  from  any  cause,  the  tax  of  prior 
years  on  any  real  estate  has  not  been  paid,  or  if  from 
omission  or  from  defective  description  or  assessment  thereof 
such  property  shall  fail  to  pay  taxes  for  any  year  or  years,  in 
either  case  the  same,  when  discovered,  shall  be  assessed  and 
placed  on  the  assessment  roll  by  the  assessor,  and  collected 
with  ten  per  cent  interest  thereon.  The  277th  section  provides 
that  "  if  the  tax  or  assessment  on  any  property  liable  to  taxa- 
tion is  prevented  from  being  collected  for  any  year  or  years 
by  reason  of  any  erroneous  proceedings  or  other  cause,  the 
amount  of  such  tax  or  assessment  which  such  property  should 
have  paid  may  be  added  to  the  tax  on  such  property  for  any 
subsequent  year,  in  separate  columns,  designating  the  year  or 
years. " 

This  section  was  adopted  as  it  now  stands  in  the  Revenue 
act  of  1873.  And  it  is  substantially  the  same  as  section  277 
of  the  act  of  the  10th  of  March  of  1872.  Prior  to  that  time 
lands  that  were  offered  and  not  sold  were  treated  as  forfeited 
to  the  State,  and  were  required  to  be  offered  for  sale  every 
five  years.  But  under  all  of  the  legislation  on  the  subject, 
the  tax  was  considered  as  due  and  owing  until  offered  at  the 
end  of  five  years,  and,  failing  to  sell,  the  claim  was  abandoned. 
And  the  act  of  the  10th  of  March,  1872,  by  the  187th  sec- 
tion, provided  that  back  taxes  for  previous  years,  which  had 
accrued  before  it  became  the  property  of  the  present  owner, 
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should  not  be  enforced  against  the  land.  In  all  other  cases 
the  tax  was  treated  as  a  subsisting  lien  on  the  land.  So  in 
this  case,  the  tax  of  1870  was,  under  existing  laws,  a  lien  on 
the  lands  of  appellant.  The  return  of  the  collector  showed 
the  taxes  were  never  paid,  nor  do  we  find  that  any  act  of  the 
General  Assembly  had  in  any  wise  released  or  discharged 
appellant  from  their  payment. 

It  is  insisted  that  if  it  be  held  that  these  taxes  are  to  be 
governed  by  the  277th  section  of  the  act  of  1874,  it  will 
be  by  giving  that  section  a  retroactive  operation.  If  these 
taxes  were  never  paid,  and  the  return  proves  they  were  not, 
then  appellant  owed  them,  and  the  land  on  which  they  were 
imposed  was  liable  under  the  law  in  force  when  they  were 
levied,  to  be  sold,  at  the  end  of  five  years,  to  enforce  the  pay- 
ment of  the  tax.  Or,  even  if  they  did  not  come  within  that 
enactment,  still  the  taxes  were  due  and  unpaid,  and  the  Gen- 
eral Assembly  had  the  unquestioned  right  to  change  the  mode 
of  their  collection.  Retroactive  legislation  is  never  favored 
when  it  works  injustice  or  operates  to  deprive  parties  of 
vested  rights,  but  it  has  always  been  held  that  it  is  competent 
for  the  General  Assembly  to  change  the  remedy,  if  thereby 
the  right  is  not  affected.  And  the  act  of  1874  does  not  in 
the  slightest  degree  affect  or  impair  appellant's  rights.  It 
but  provides  another  mode  of  collecting  taxes  which  he  owes. 

If  the  General  Assembly  had  preferred,  they  could  have 
given  a  personal  action  against  delinquent  owners  for  taxes, 
or  provided  a  number  of  other  modes  for  the  enforcement  of 
their  payment.  This  section  only  provides  for  the  collection 
of  unpaid  taxes  in  a  mode  probably  more  effectual  and  ex- 
peditious than  by  the  prior  law. 

We  have  no  right  to  suppose  that  the  General  Assembly, 
even  if  they  had  the  power,  intended,  in  the  revision  of  the 
Revenue  laws,  to  release  parties  owing  such  taxes  from  their 
payment.  It  is  a  fundamental  principle  of  our  government 
that  all  shall  contribute  to  raising  revenue  for  governmental 
purposes  in  proportion  to  the  value  of  their  property.     This 
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commends  itself  to  all  minds  as  being  eminently  just,  and 
with  such  a  constitutional  provision  we  should  not  expect  the 
General  Assembly  to  release  or  exempt  any  person  from  the 
payment  of  his  proportion  of  this  general  burthen.  They 
would  not  be  likely  to  do  so  unjust  an  act,  thus  increasing  the 
burthens  of  others,  in  violation  of  the  principle.  Hence,  we 
can  not  conclude  that  such  was  the  design  until  it  shall  be 
expressed  in  clear  and  unmistakable  language. 

We  find  nothing  in  the  revenue  laws  or  elsewhere  to  in- 
dicate the  slightest  intention  'to  abandon  or  release  the  pay- 
ment of  such  taxes.  And  we  think  the  judgment  was  fully 
warranted  under  the  Revenue  law  of  1874,  and  in  pursuance 
of  which  this  proceeding  was  had. 

There  is  nothing  before  us  to  show  that  appellant  is  the 
owner  of,  or  has  any  interest  in  the  lands  or  lots  embraced 
in  this  appeal.  If  he  was  not,  then  he  had  no  right  to  inter- 
pose any  objection  to  the  rendition  of  the  judgment.  It  is 
not  a  privilege  enjoyed  by  one  person  to  interfere  for  the  pro- 
tection of  the  rights  of  others  in  matter  in  litigation.  He 
can  only  appear  for  himself  or  as  the  attorney  or  agent  of  an- 
other. 

There    is    another   fatal    and    insuperable    objection    to    a 

reversal  of  the  judgment  in  this  case.     Notwithstanding   the 

unwieldy  and  exceedingly  inconvenient  bulk  of  papers  filed 

in  this  case,  we  find  that  they  are  not,  nor  do  they  purport  to 

be,  a  transcript  of  the  record  of  the  court  below.     At  the  end 

of  the  written   matter  we  find  in  form  a  certificate  that  the 

papers  constitute  the  transcript  of  the  record.     But  it  is  not 

dated,  is  not   signed   by   any   person,  nor   is   there   any   seal 

attached  of  the  county  or   any  other   court.     This  would,  as 

all  know,  preclude  a  reversal,  as  there  is  no  record  before  us 

upon  which  to   render   any  judgment,  and   hence  the  appeal 

must  be  dismissed. 

Appeal  dismissed. 

Dickey,  J.,  did  not  participate  in  the  consideration  of  this 
case. 


1880.]  Calvert  v.  Carpenter  et  al.  63 

Syllabus.     Statement  of  the  case. 

Josephine  Calvert 

v. 

Eachael  A.  Carpenter  et  al. 

Filed  at  Ottawa  February  4,  1880 — Rehearing  denied  September  17,  1880. 

1.  Chancery  practice — effect  of  verdict  on  feigned  issue.  Ordinarily,  in 
chancery  cases,  where  a  feigned  issue  is  directed  by  the  chancellor  to  be  made 
up  and  submitted  to  a  jury  with  respect  to  some  controverted  fact  arising  in 
the  case,  the  verdict  of  the  jury  upon  such  issue  is  not  conclusive  upon  the 
question  submitted,  but  merely  advisory  in  its  character,  and  the  chancellor 
may,  when  satisfied  that  truth  and  justice  require  it,  render  a  decree  contrary 
to  the  verdict. 

2.  Same — effect  of  verdict  on  contest  of  will.  The  verdict  of  a  jury  in  a  case 
contesting  a  will  in  chancery,  under  the  statute,  is  to  have  the  same  force  and 
effect  as  is  given  to  a  verdict  in  a  case  at  law  under  a  like  state  of  facts  ;  and 
when  not  manifestly  against  the  weight  of  evidence,  the  court  is  bound  by  it 
in  the  same  manner  and  to  the  same  extent  as  if  it  were  a  case  at  law. 

3.  New  trial — on  the  evidence.  Where  there  is  an  irreconcilable  conflict 
in  the  testimony  this  court  will  not  reverse  the  judgment  of  the  trial  court 
where  the  evidence  of  the  successful  party,  when  considered  by  itself,  is 
clearly  sufficient  to  sustain  the  verdict,  and  especially  where  the  evidence  is 
voluminous  and  there  have  been  two  trials  resulting  the  same  way.  The 
court  below  and  the  jury  have  superior  means  to  this  court  of  judging  of  the 
credibility  of  the  witnesses  and  what  weight  to  give  their  testimony. 

Appeal  from  the  Appellate  Court  for  the  Second  District; 
the  Hon.  Nathaniel  J.  Pillsbury,  presiding  Justice,  and 
the  Hon.  Geo.  W.  Pleasants  and  Hon.  Lyman  Lacy,  Jus- 
tices;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Henry  county ;  the  Hon.  A.  A.  Smith,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  appellant,  Josephine 
Calvert,  in  the  Henry  county  circuit  court,  against  appellees, 
to  contest  the  validity  of  the  will  of  the  mother  of  appellant, 
Lydia  W.  Naudain,  who  died  at  Philadelphia  on  the  6th  of 
July,  1873,  on  the  alleged  grounds  of  a  want  of  testamentary 
capacity,  and  undue  influence  on  the  part  of  Rachael  Ann 
Carpenter,  the  principal  legatee  uuder  the  will.  There  was 
a  trial  of  the  cause  before  the  Hon.  George  W.  Pleasants 
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and  a  jury,  at  the  October  term,  1875,  of  the  circuit  court, 
resulting  in  a  verdict  and  decree  against  the  validity  of  the 
will.  At  the  September  term,  1876,  of  the  Supreme  Court, 
this  decree,  on  appeal  by  these  appellees,  was  reversed  on  the 
ground  that  it  was  not  sustained  by  the  evidence,  and  the 
cause  was  remanded  to  the  circuit  court  for  further  proceed- 
ings.    See  Carpenter  et  al.  v.  Calvert,  83  111.  62. 

At  the  October  term,  1878,  of  the  court  below,  there  was 
another  trial  of  the  cause  before  the  Hon.  A.  A.  Smith, 
judge,  and  a  jury,  which  also  resulted  in  a  verdict  and  decree 
against  the  validity  of  the  alleged  will.  On  appeal  to  the 
Appellate  Court  for  the  Second  District  this  decree  was  re- 
versed and  a  final  judgment  entered  in  that  court  dismissing 
complainant's  bill.  From  this  latter  judgment  appellant  has 
prosecuted  an  appeal  to  this  court. 

The  instrument  in  question  was  executed  by  Mrs.  Naudain 
at  her  residence  in  Geneseo,  Henry  county,  in  this  State,  on 
the  6th  day  of  January,  1873,  just  six  months  before  her 
death.  Her  estate  was  worth  some  $6000  or  $8000.  By  the 
provisions  of  the  will  she  gave  the  homestead  property  and 
household  furniture  to  Miss  Rachael  Ann  Carpenter,  the 
principal  legatee,  and  also  made  the  following  special  be- 
quests, viz:  To  Jemima  W.  Carpenter,  Lizzie  C.  Hall  and 
Kachael  Ann  Carpenter,  she  gave  her  wardrobe  and  jewelry, 
to  be  divided  as  her  niece,  Rachael  Ann  Carpenter,  and  her 
daughter,  Josephine  Calvert,  should  direct;  to  Josephine 
Calvert,  §300;  to  her  grandson,  Harry  Calvert,  $300;  to  her 
granddaughter,  Elizabeth  Gender,  $300;  to  her  nephew, 
James  Walter,  $300;  to  her  half-sister,  Sarah  Granger,  $100; 
to  Jemima  Carpenter,  $300;  to  Lizzie  C.  Hall,  $300;  to 
Sallie  C.  Worth,  $300;  to  Edward  G.  Carpenter,  $300,  and 
to  Frank  G.  Carpenter,  $300.  The  residue  of  her  estate  is 
given  to  Miss  Sarah  Ann  Carpenter.  The  only  lineal  de- 
scendants of  Mrs.  Naudain  are  Mrs.  Josephine  Calvert  and 
her  children,  Harry  W.  Calvert,  Lizzie  G.  Gender  and  Willie 
B.  Calvert. 
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Mr.  Charles  Dunham,  Mr.  E.  C.  Moderwell,  and 
Messrs.  Lawrence,  Campbell  &  Lawrence,  for  the  appel- 
lant. 

Mr.  Levi  North,  and  Mr.  George  W.  Shaw,  for  the 
appellees. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Two  questions  are  presented  by  the  record  before  us.  First, 
did  the  Appellate  Court  err  in  reversing  the  decree  of  the 
circuit  court?  Second,  after  a  verdict  and  decree  in  favor 
of  appellant,  had  the  Appellate  Court,  admitting  the  decree 
to  be  erroneous,  power  to  dismiss  the  bill  and  enter  a  final 
judgment  in  that  court?  Preliminary  to  passing  upon  the 
question  whether  the  Appellate  Court  erred  in  reversing  the 
decree  of  the  circuit  court,  it  may  be  proper  to  advert  to  the 
doctrine  of  this  court  with  respect  to  the  eifect  of  the  verdict 
of  a  jury  in  cases  of  this  character. 

Ordinarily  in  chancery  cases,  where  a  feigned  issue  is  di- 
rected by  the  chancellor  to  be  made  up  and  submitted  to  a 
jury,  with  respect  to  some  controverted  fact  arising  in  the 
case,  the  verdict  of  the  jury  upon  such  issue  is  not  conclusive 
upon  the  question  submitted,  but  merely  advisory  in  its  char- 
acter, and  the  chancellor  may,  when  satisfied  that  truth  and 
justice  require  it,  render  a  decree  contrary  to  the  verdict. 

But  this  doctrine  has  no  application  to  contested  will  cases 
arising  under  our  statute,  like  the  one  before  us.  The  verdict 
of  the  jury  in  cases  of  this  character  is  to  have  the  same  force 
and  eifect  as  is  given  to  a  verdict  in  a  case  at  law,  under  a  like 
state  of  facts.  And  where  in  such  case  the  verdict  is  not 
manifestly  against  the  weight  of  evidence,  the  court  is  bound 
by  it  in  the  same  manner  and  to  the  same  extent  as  if  it  were 
a  case  at  law.  This  construction  of  the  statute  is  so  well 
settled  that  it  can  no  longer  be  regarded  as  an  open  question. 
Brownfield  v.  Brownfield,  43  111.  147;  Meeker  et  al.  v.  Meelcer, 
75  id.  260. 

5—96  III. 
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The  circumstances  under  which  this  case  is  now  presented 
are  in  many  respects  materially  different  from  those  under 
which  it  was  presented  when  before  us  upon  a  former  occa- 
sion. Some  of  the  evidence  found  in  the  former  record  does 
not  appear  in  the  present  record  at  all.  On  the  other  hand, 
several  new  and  important  witnesses  testified  on  behalf  of  ap- 
pellant on  the  last  trial  that  were  not  examined  at  all  in  the 
former  trial,  and  some  additional  and  important  testimony 
has  been  elicited  from  witnesses  before  examined  which  was 
not  called  out  on  their  former  examinations. 

The  evidence  as  now  presented  is  very  voluminous.  The 
witnesses,  with  respect  to  numbers,  are  about  equally  divided, 
and  some  forty-four  or  forty-five  altogether  have  been  exam- 
ined. 

With  respect  to  some  of  the  features  of  the  case  there  is 
little  or  no  diversity  in  the  testimony.  As  to  others  the  evi- 
dence is  in  direct  conflict  and  wholly  irreconcilable.  The 
immediate  and  vital  question,  indeed  the  only  question  sub- 
mitted to  the  jury,  was:  had  Mrs.  Lydia  W.  Naudain,  at  the 
time  of  the  execution  of  the  instrument  in  question,  on  the 
6th  day  of  January,  1873,  sufficient  mental  capacity  to  make 
a  will  ?  To  this  single  question  the  entire  evidence  was  di- 
rected. 

In  view  of  the  great  number  of  witnesses  that  have  been 
examined  on  either  side  of  this  case,  and  the  conflicting 
character  of  their  testimony,  it  would  be  an  almost  endless 
undertaking  to  attempt  an  analysis  of  it;  and,  as  we  are  sat- 
isfied that  no  good  would  result  from  it,  we  shall  forbear 
discussion  of  it.  Suffice  it  to  say  that  if  the  opinions  of  dis- 
interested witnesses  wrho  have  had  the  best  possible  oppor- 
tunities of  judging  of  the  mental  condition  of  one,  can  in  any 
case  establish  a  want  of  testamentary  capacity,  it  was  certainly 
done  in  this  case  before  any  rebutting  evidence  was  offered 
by  appellees.  Whether  this  prima  facie  case  made  by  appel- 
lant is  overcome  by  the  evidence  on  behalf  of  appellees,  was 


1880.]  Calvert  v.  Carpenter  et  al.  67 

Opinion  of  the  Court. 

in  a  great  measure  a  question  for  the  jury,  who  have  answered 
it  in  the  negative. 

The  case  has  been  twice  tried  in  the  county  where  it  arose, 
before  two  different  juries  and  two  different  judges,  resulting 
each  time  in  a  verdict  and  decree  against  the  validity  of  the 
instrument  as  a  will.  It  can  hardly  be  supposed  that  any 
local  influences  could  have  led  to  these  results,  for  appellant 
and  her  entire  family  reside  on  the  Pacific  coast  many  miles 
away. 

The  general  credibility  and  social'standing  of  the  witnesses 
were  doubtless  known  to  the  juries  who  tried  the  case,  and 
all  the  conditions  seem  to  have  been  favorable,  so  far  as  we 
can  discover,  to  a  fair  trial  and  a  result  consonant  with  law 
and  justice.  And  this  is  particularly  so  with  reference  to  the 
last  trial.  For  the  judge  who  tried  the  case  had  the  benefit  of 
the  views  of  this  court,  as  heretofore  expressed,  when  the  case 
was  before  us  on  appeal  from  the  circuit  court,  and  it  is  but 
reasonable  to  suppose  that  in  trying  it  he  honestly  endeavored 
to  discharge  his  duty  in  the  light  of  what  we  then  said. 

It  can  scarcely  be  repeated  too  often,  that  the  judge  and  jury 
who  try  a  case  in  the  court  below  have  vastly  superior  ad- 
vantages for  the  ascertainment  of  truth  and  the  detection  of 
falsehood  over  this  court  sitting  as  a  court  of  review.  All 
we  can  do  is  to  follow  with  the  eye  the  cold  words  of  the 
witness  as  transcribed  upon  the  record,  knowing  at  the  same 
time,  from  actual  experience,  that  more  or  less  of  what  the 
witness  actually  did  say  is  always  lost  in  the  process  of  trans- 
cribing. But  the  main  difficulty  does  not  lie  here.  There  is 
an  inherent  impossibility  of  determining  with  any  degree  of 
accuracy  what  credit  is  justly  due  to  a  witness  from  merely 
reading  the  words  spoken  by  him,  even  if  there  were  no  doubt 
as  to  the  identity  of  the  words.  However  artful  a  corrupt 
witness  may  be,  there  is  generally,  under  the  pressure  of  a 
skillful  cross-examination,  something  in  his  manner  or  bear- 
ing on  the  stand  that  betrays  him,  and  thereby  destroys  the 
force  of  his  testimony.     Many  of  the  real  tests  of  truth  by 
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which  the  artful  witness  is  exposed,  in  the  very  nature  of 
things  can  not  be  transcribed  upon  the  record,  and  hence  they 
can  never  be  considered  by  this  court.  For  this  reason  the 
rule  is  firmly  established,  that  where,  as  in  this  case,  there  is 
an  irreconcilable  conflict  in  the  testimony,  this  court  will  not 
reverse  the  judgment  of  the  trial  court,  where  the  evidence 
of  the  successful  party,  when  considered  by  itself,  is  clearly 
sufficient  to  sustain  the  verdict.  And  this  rule  is  especially 
applicable  where,  as  in  this  case,  the  evidence  is  very  volum- 
inous, and  there  have  been  two  trials  resulting  in  the  same 
way. 

Testing  the  case  by  this  rule  we  are  of  opinion  that  the 
Appellate  Court  erred  in  reversing  the  decree  of  the  circuit 
court.  The  conclusion  reached  renders  it  unnecessary  to  con- 
sider the  other  question. 

The  judgment  of  the  Appellate  Court  is  reversed,  and  the 
cause  remanded  with  directions  to  enter  a  judgment  in  that 
court  affirming  the  decree  of  the  circuit  court. 

Judgment  reversed. 


The  People  ex  rel.  F.  E.  Hinckley 

v. 

A.  F.  Pirfenbrink. 

Filed  at   Ottawa   October  1,  1879. 

1.  Contempt — sufficiency  of  judgment.  A  judgment  or  order  of  court,  that 
a  defendant  stand  committed  to  the  county  jail  until  the  further  order  of  the 
court,  and  awarding  a  mittimus  for  that  purpose,  for  a  contempt  in  refusing  to 
obey  a  previous  order  of  the  court  that  he  surrender  books,  etc.,  in  his  hands 
as  receiver  to  his  successor,  is  illegal  and  void,  and  will  not  justify  the 
imprisonment  of  the  defendant. 

2.  Same — power  to  review  judgment  of  committal.  If  a  committal  for  a  con- 
tempt of  court  is  for  a  definite  period,  or  until  the  defendant  shall  perform  a 
specified  act,  the  judgment  will  be  capable  of  being  reviewed  on  error,  but  when 
the  order  of  commitment  is  until  the  further  order  of  the  court,  the  appellate 
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court  can  not  know  the  duration  of  the  imprisonment  and  determine  whether 
the  confinement  is  reasonable,  or  is  oppressive  and  wrong. 

3.  Habeas  corpus — no  discharge  for  mere  error.  If  an  order  of  commit- 
ment for  a  contempt  of  court  is  simply  erroneous,  this  court  has  no  power  to 
discharge  the  prisoner  on  habeas  corpus.  In  such  case  error  or  appeal  is  the 
only  remedy,  but  it  is  otherwise  when  the  judgment  and  process  are  void. 

4.  Thus,  where  an  order  and  minimus  for  the  imprisonment  of  a  party  were 
not  for  any  definite  period,  or  until  he  should  perform  some  act  required  of 
him,  it  was  held,  that  the  order  and  process  were  too  indefinite,  and  were  void, 
and  the  prisoner  was  discharged. 

5.  Judgment — must  be  specific  and  certain.  All  judgments  must  be  specific 
and  certain.  They  must  determine  the  rights  recovered  or  the  penalties  im- 
posed, and  be  such  as  the  defendant  may  readily  understand  and  be  capable  of 
performing. 

This  was  an  application  for  a  writ  of  habeas  corpus  by 
F.  E.  Hinckley,  to  be  discharged  from  imprisonment  in  the 
county  jail  of  Will  county. 

Mr.  J.  L.  High,  and  Mr.  G.  W.  Kretzinger,  for  the 
relator. 

Mr.  C.  Beck  with,  Mr.  L.  G.  Pratt,  and  Mr.  George  S. 
House,  for  the  respondent. 

Per  Curiam:  On  the  20th  day  of  September,  1879,  it 
appears  that  the  attachment  and  other  papers  under  which 
Hinckley  had  previously  been  arrested  for  a  contempt,  were 
returned,  and  he  was  brought  into  court.  This  process 
had  then  served  its  purpose  and  became  functus  officio. 
Hence  there  is  no  necessity  to  discuss  or  determine  whether 
his  previous  arrest  was  legal  or  not.  But  the  question  does 
arise,  whether  the  order  entered  on  that  day  for  his  commitment 
was  legal,  or  irregular  and  void.  The  court  seems  to  have 
heard  evidence,  and  adjudged  Hinckley  to  be  in  contempt  for 
refusing  to  surrender  the  books,  papers  and  money  in  his 
hands,  as  receiver  of  the  railroad,  to  the  receiver  who  suc- 
ceeded him  in  the  management  of  the  road.  By  that  order 
he  was  adjudged  to  stand  committed  in  the  county  jail  until 
the  further  order  of  the  court,  and  it  ordered  that  a  mittimus 
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should  issue  for  that  purpose.  And  the  sheriff  returus  that 
he  holds  him  under  that  writ. 

It  is  contended  that  this  judgment  is  too  indefinite  to  be 
legal  or  binding.  It  does  not  order  the  committal  of  Hinckley 
for  a  specified  time,  or  until  he  should  surrender  the  books, 
papers,  money,  etc.,  or  until  he  should  render  his  account  as 
receiver  of  the  railroad,  or  until  he  should  perform  some  other 
act.  It,  in  effect,  was  a  commitment  during  the  pleasure  of 
the  court.  And  it  was  not  a  commitment  to  compel  a  sur- 
render of  the  property  or  in  aid  of  the  attachment,  as  that 
proceeding  had  ended.  It  was  an  imprisonment  for  disobey- 
ing the  order  of  the  court,  as  punishment  for  contempt  for  so 
refusing.  Being  for  punishment,  and  not  to  aid  in  enforcing 
any  previous  order  of  the  court,  as  the  attachment  proceeding 
had  come  to  an  end,  and  writs  of  assistance  had  been  issued 
requiring  the  sheriff  to  deliver  the  books,  papers,  etc.,  it  must 
stand  or  fall  by  its  own  inherent  force. 

All  judgments  must  be  specific  and  certain.  They  must 
determine  the  rights  recovered  or  the  penalties  imposed. 
They  must  be  such  as  the  defendant  may  readily  understand 
and  be  capable  of  performing.  If  his  committal  had  been 
for  a  definite  period,  or  until  he  should  perform  a  specified  act, 
then  the  judgment  would  have  been  capable  of  being  reviewed 
on  error,  but  on  such  a  judgment  as  this,  the  appellate  court 
can  not  know  the  duration  of  the  imprisonment,  and  deter- 
mine whether  the  confinement  is  reasonable,  or  is  oppressive 
and  wrong.  Whether  it  is  to  extend  to  days,  weeks,  months, 
years,  or  for  life,  none  can  certainly  know.  That  is  still  in 
the  breast  of  the  judge,  and  is,  by  its  terms,  to  be  determined 
in  the  future, — not  on  a  trial  or  on  the  performance  of  any  act, 
but  it  depends  alone  on  the  will  of  the  judge.  Had  this 
order  been  simply  erroneous,  we  could  have  no  power  to  dis- 
charge. In  such  a  case,  error  or  appeal  is  the  only  remedy, 
but  it  is  otherwise  where  the  judgment  and  the  process  are 
void. 

In  the  case  of  TJie  King  v.  James,  5  Barn.  &  Alderson,  894, 
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(7  Eng.  Com.  L.  R.  293,)  petitioner  had  been  committed  by 
two  justices  of  the  peace  for  a  contempt  in  the  presence  of 
the  court,  until  he  should  be  discharged  by  due  course  of  law. 
It  was  there  held  that  the  warrant  was  bad  because  he  was  not 
committed  for  a  time  certain. 

The  mittimus  in  the  case  at  bar  is  as  indefinite  and  uncertain 
as  in  that.  If  that  was  void  for  uncertainty,  this  must  be.  We 
think  that  decision  is  correct  on  principle,  and  the  rule  there 
announced  must  govern  this  case.  We  must  hold  that  the 
order  and  mittimus  in  this  case  are  too  uncertain  to  be  sus- 
tained, and  are  void. 

This  process  being  defective  in  a  substantia]  requirement 
of  law,  we  are  authorized  and  required  to  discharge  the 
prisoner,  under  the  third  clause  of  the  22d  section  of  the 
Habeas  Corpus  act. 

We  express  no  opinion  as  to  the  power  to  appoint  or  re- 
move receivers  by  the  judge  in  vacation,  or  to  issue  writs  of 
attachment  and  try  persons  for  contempt  in  vacation,  as  that 
question  is  not  before  us  for  determination. 

The  prisoner  is  discharged. 

Prisoner  discharged. 


H.  R.  Tyberandt 

v. 

John  Raucke. 

Filed  at  Mi.    Vernon  October  1,  1879. 

Fraudulent  conveyance — of  wife  to  husband.  Where  the  only  proof  that, 
a  conveyance  was  fraudulent  was  the  fact  that  it  was  made  by  an  indebted 
wife  to  her  husband,  and  they  both  testified  that  the  conveyance  was  executed 
in  consideration  that  the  husband  undertook  to  pay  certain  specified  debts  of 
the  wife,  which  was  not  a  grossly  inadequate  price  for  the  property,  and  that 
he  had  since  paid  the  same,  the  intent  to  hinder,  delay,  or  defraud  creditors 
being  expressly  denied,  and  it  appeared  that  the  debt  under  which  the  con- 
veyance was  assailed  was  incurred  by  the  wife  as  surety,  and  both  she  and 


72  Tyberandt  v.  Eaucke.  [Oct. 

Opinion  of  the  Court. 

her  husband  denied  any  knowledge  of  the  existence  of  such  debt  when  the 
deed  was  made,  supposing  it  was  paid,  or  otherwise  secured,  it  was  held  there 
was  not  sufficient  proof  of  fraud  to  defeat  the  husband's  equitable  title. 

Appeal  from  the  Circuit  Court  of  Washington  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  P.  E.  Hosmer,  for  the  appellant. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity,  by  John  Raucke,  against  Maria 
Tyberandt  and  H.  R.  Tyberandt,  her  husband,  to  set  aside  a 
certain  deed,  executed  by  the  wife  to  the  husband,  on  the 
ground  that  it  was  made  to  hinder  and  delay  creditors,  etc. 
The  allegations  of  the  bill  are  put  in  issue  by  the  answers  of 
the  defendants,  and  the  only  proof  of  fraud  lies  in  the  fact 
that  the  conveyance  is  by  an  indebted  wife  to  a  husband. 
Both  husband  and  wife  swear  that  the  conveyance  was  exe- 
cuted in  consideration  that  the  husband  undertook  to  pay  cer- 
tain specified  debts  of  the  wife,  amounting,  in  all,  to  $556, 
which  he  has  since  paid.  It  does  not  appear  that  this  was  a 
grossly  inadequate  price  for  the  property,  and  there  is  no 
other  circumstance  tending  to  establish  fraud.  Both  hus- 
band and  wife  deny,  in  their  evidence,  all  intent  to  hinder, 
delay,  or  defraud  creditors. 

The  debt  under  which  complainant  claims  title  was  one 
incurred  by  Maria  Tyberandt  as  surety,  and  both  she  and  her 
husband  deny  knowledge  of  the  existence  of  this  debt  when 
the  conveyance  was  made,  claiming  that  they  supposed  that  it 
had  been  paid  or  otherwise  secured. 

We  do  not  think  the  evidence  affords  sufficient  proof  of 
fraud  to  defeat  the  husband's  equitable  title  in  the  property. 

The  decree  is  reversed,  and  the  cause  remanded. 

Decree  reversed. 
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John  Lamb 
v. 
The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  September  22,  1880. 

1.  Instructions — depending  on  the  evidence.  The  propriety  of  giving  or 
refusing  an  instruction  must  always  be  determined  by  the  facts  established 
in  the  particular  case.  Hence,  it  often  happens  that  a  particular  instruction, 
entirely  proper  in  one  case,  would  be  erroneous  in  another  in  many  respects 
like  it,  by  reason  of  some  additional  element  entering  into  the  latter. 

2.  A  party  on  trial  for  an  alleged  crime,  who  has  introduced  evidence, 
tending  to  establish  a  given  theory  in  his  defence,  which  is  good  if  proven,  is 
entitled  to  have  the  jury  instructed  as  to  the  law  applicable  to  the  state  of 
facts  his  evidence  tends  to  prove. 

3.  Criminal  law — responsibility  for  act  of  another — of  the  assent  required. 
It  may  be  stated  as  a  general  proposition  that  no  one  can  be  properly  con- 
victed of  a  crime  to  the  commission  of  which  he  has  never  expressly  or  im- 
pliedly given  his  assent. 

4.  Where  the  accused  was  present  and  committed  the  crime  with  his  own 
hands,  or  aided  and  abetted  another  in  its  commission,  he  will  be  considered 
as  having  expressly  assented  thereto.  So,  where  he  has  entered  into  a  con- 
spiracy with  others  to  commit  a  felony,  or  other  offence,  under  such  circum- 
stances as  will,  when  tested  by  experience,  probably  result  in  the  unlawful 
taking  of  human  life,  he  will  be  presumed  to  have  understood  the  consequences 
which  might  reasonably  have  been  expected  to  follow  from  carrying  into  effect 
the  purpose  of  the  unlawful  combination,  and  also  to  have  assented  to  the 
doing  of  whatever  would  reasonably  or  probably  be  necessary  to  accomplish 
the  objects  of  the  conspiracy,  even  to  the  taking  of  life.  But  further  than 
this  the  law  does  not  go. 

5.  If  the  accused  in  such  case  has  not  expressly  assented  to  the  commis- 
sion of  the  crime  which  happened  to  be  the  result  of  attempting  to  carry  into 
effect  the  purpose  of  the  conspiracy,  and  the  unlawful  enterprise  was  not  of 
such  character  as  would  probably  involve  the  necessity  of  taking  life  in  car- 
rying it  into  execution,  then  there  can  be  no  implied  assent,  and  consequently 
no  criminal  liability  for  the  unexpected  result. 

6.  Same — act  of  one  conspirator  chargeable  upon  all.  If  the  unlawful  act 
agreed  to  be  done  is  dangerous  or  homicidal  in  its  character,  or  if  its  accom- 
plishment will  necessarily  or  probably  require  the  use  of  force  and  violence 
which  may  result  in  the  taking  of  life  unlawfully,  every  party  to  such  agree- 
ment will  be  held  criminally  liable  for  whatever  any  of  his  co-conspirators 
may  do  in  furtherance  of  the  common  design,  whether  he  is  present  or  not. 
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7.  But  where  the  unlawful  act  agreed  to  be  done  is  not  of  a  dangerous  or 
homicidal  character,  and  its  accomplishment  does  not  necessarily  or  probably 
require  the  use  of  force  and  violence  which  may  result  in  the  taking  of  life 
unlawfully,  no  such  criminal  liability  will  attach  merely  from  being  a  party 
to  such  an  agreement. 

8.  If  a  person,  a  party  to  an  agreement  to  commit  a  burglary  and  steal 
goods  from  a  store  and  conceal  the  same  for  disposition,  who  was  not  present 
at  the  time  others  of  the  conspirators  were  unloading  and  depositing  the 
stolen  goods  at  a  pawnbroker's  shop,  when  upon  being  accosted  by  a  police 
officer  some  one  of  the  persons  who  were  present  at  such  unloading  and  de- 
positing, shot  and  killed  the  officer,  the  co-conspirator  who  was  absent  at  the 
time  of  the  killing,  not  having  aided  or  abetted,  advised  or  encouraged  the 
homicide,  nor,  before  its  commission,  advised  the  persons  in  charge  of  the 
stolen  goods  to  oppose  and  resist  any  and  all  persons  who  should  attempt  to 
seize  the  same,  or  interrupt  them  in  secreting  or  disposing  of  the  goods  will 
not  be  liable  criminally  for  the  homicide. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  E.  S.  Williams,  Judge,  presiding. 

On  the  second  day  of  November,  1878,  John  Lamb  and 
George  Freeman  were  indicted  in  the  Criminal  Court  of  Cook 
county  for  the  murder  of  Albert  Race,  a  police  officer  of 
Chicago. 

At  the  March  term,  1879,  of  that  court  Lamb  alone  was 
put  upon  his  trial.  The  jury  by  their  verdict  found  him 
guilty  of  the  charge,  and  directed  the  infliction  of  the  death 
penalty.  A  motion  for  a  new  trial  having  been  made  and 
overruled,  final  sentence  and  judgment  were  pronounced  by 
the  court  in  pursuance  of  the  verdict.  Lamb,  by  writ  of 
error,  brings  the  record  of  the  proceedings  in  the  cause  to  this 
court  for  review. 

Messrs.  Van  Arman  &  Gordon,  and  Mr.  William  S. 
Forrest,  for  the  plaintiff  in  error: 

There  can  be  no  pretence  that  a  person  not  actually  or  con- 
structively present  at  the  homicide  could  be  a  principal  in  the 
murder.  A  person,  to  be  present  constructively,  must  take 
some  part  in  the  homicide, — as,  for  example,  to  keep  watch 
and  guard  against  interruption, — and  if  thus  employed,  no 
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matter  at  what  distance,  he  is  constructively  present.  Bat 
the  testimony  offered  by  defendant,  especially  of  those  wit- 
nesses who  testified  to  an  alibi,  tended  to  show  that  the 
defendant  was  neither  constructively  nor  actually  present. 
Hence  it  became  necessary  to  instruct  the  jury  as  to  the  law 
applicable  to  the  case,  upon  the  assumption  that  defendant 
was  neither  actually  nor  constructively  present  at  the  homi- 
cide; and,  therefore,  defendant's  counsel  asked  instructions 
numbered  6  and  8.  The  rejection  of  these  instructions  by 
the  court  is  tantamount  to  a  refusal  to  admit  or  recognize  any 
exception  or  qualification  of  the  rule  of  liability  stated  in  the 
instructions  given  for  the  prosecution,  based  upon  the  nature 
of  the  wrongful  act  contemplated  by  the  supposed  conspira- 
tors. 

Under  the  instructions  as  given,  the  jury  were  informed 
that  the  defendant  by  uniting  with  others  in  the  design  of 
removing  stolen  property  for  the  purpose  of  secreting  or  de- 
positing the  same,  without  any  intention  of  taking  human 
life,  or  doing  or  assenting  to  the  doing  of  any  act  tending  to 
the  destruction  of  human  life,  might  render  himself  guilty 
of  a  homicide  wilfully  and  intentionally  perpetrated  by  another. 

If  a  man  perform  an  act  which,  in  its  nature  and  probable 
results,  would  be  likely  to  prove  fatal  to  human  life,  and  such 
act  results  in  the  destruction  of  human  life,  even  when  no 
particular  malice  appears,  he  is  guilty  of  murder. 

On  the  same  principle,  if  a  man  conspires  or  agrees  with 
another  to  commit  any  act  which  may  probably  cause  the  de- 
struction of  human  life,  and  the  act  is  performed  by  the  other 
with  whom  he  conspired,  in  the  same  manner  substantially 
as  intended,  and  death  ensues,  both  are  guilty  of  murder, 
because  the  act  which  caused  the  death  was  consented  to  by 
both. 

The  assent  and  agreement  of  two  or  more  persons  to  do  an 
illegal  act,  which  in  its  ordinary  mode  of  performance  is  not 
likely  to  cause  or  involve  the  destruction  of  human  life,  can 
not  involve  one  of  the  persons  so  assenting  in  the  guilt  of  a 
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homicide  perpetrated  by  the  other  in  the  performance  of  the 
act  so  agreed  upon,  even  if  such  homicide  was  committed  in 
the  performance  of  the  illegal  act  so  originally  intended. 

Now,  the  removal  and  concealment  of  stolen  goods  have  no 
natural  or  probable  tendency  to  the  destruction  of  human 
life.  It  is  true,  a  man  may  be  killed  in  the  performance  of 
such  an  act,  and  the  same  is  true  of  a  thousand  other  acts, 
lawful  as  well  as  unlawful;  but  there  is  no  natural  tendency 
in  the  act  itself  to  endanger  human  life. 

Certainly  no  court  can  assume,  as  a  matter  of  which  they 
can  take  judicial  notice,  that  in  the  given  instance  the  act  of 
removing  the  goods  in  question  to  the  place,  and  in  the  man- 
ner contemplated,  was  dangerous  to  human  life  ;  and  yet  the 
court  in  effect  instructed  the  jury  that  if  the  homicide  of 
Race  was  committed  in  the  course  of  the  performance  of  any 
unlawful  act,  to  which  the  defendant  had  acceded  and  con- 
sented, he  was  guilty  of  the  murder.  The  following  authori- 
ties are  cited  in  support  of  the  positions  above  assumed: 
3  Greenleaf  Par.  138  and  44;  Rex  v.  CulJcin,  5  C.  &  P.  121 ; 
1  Hale  P.  C.  617;  2  Hawkins'  P.  C.  chap.  29,  sec  19;  2 
Hawkins's  P.  C.  chap.  29,  sees.  20,  21 ;  1  Arch.  Cr.  PL  ch.  1, 
p.  65;  Foster  351,  352,  369,  370,  371,  372;  Moody  v.  The 
State,  6  Coldwell,  299  ;  Reg.  v.  Lee,  4  F.  &  F.  p.  63  and  notes; 
R.  v.  Horsey,  3  F.  &  F.  p.  287  and  notes;  Reg.  v.  Franz,  2 
F.  &F.  580  and  notes;  Reg.  v.  Luck,  3  F.  &.  F.  483,  and 
notes';  Roscoe's  Crim.  Ev.  713;  R.  v.  JDuffey,  1  Lewin  C.  C. 
194;  Reg.  v.  Sheet  et  al.  4  F.  &  F.  931  and  notes;  Watts  v. 
The  State,  5  W.  Va.  532;  The  People  v.  Kwpp,  56  Mich.  112; 
Reg.  v.  Turner  et  al  4  F.  &  F.  339  ;  1  Russell  on  Crimes, 
(Greaves  Ed.)  pp.  743,  744;  Rex  v.  Hawkins,  3  C.  &  P.  392 
and  note  a;  Rex  v.  Collison,  4  C.  P.  565;  Reg.  v.  Howell,  9 
C.  &  P.  435;  4  Blackstone's  Com.  p.  37,  (Sharswood  & 
Cooley's  Ed.)  and  notes;  Rules  to  determine  responsibility, 
Bishop  Cr.  L.  vol.  1,  Par.  641,  6th  Ed. 
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Mr.  Luther  Laflin  Mills,  State's  attorney,  and  Mr.  E. 
P.  Weber,  assistant  State's  attorney,  for  the  People : 

We  insist  this  judgment  ought  not  to  be  disturbed,  for  the 
reasons  following: 

First,  the  evidence  in  this  case  shows  that  John  Lamb, 
George  Freeman,  Philo  Durphey,  Charles  Dennis,  James 
Griffin  and  James  Driscoll  formed  and  entered  into  a  con- 
spiracy to  burglarize  the  store  of  E.  S.  Jaffray  &  Co.,  and  to 
deliver  the  burglariously  stolen  property  to  Lesser  Freidberg, 
at  No.  474  State  street,  and  that  it  was  in  the  carrying  out  of 
this  conspiracy  that  Albert  Race  was  murdered. 

Now,  while  it  is  true  that  George  Freeman  is  an  accom- 
plice, and  that  therefore  his  testimony  should  be  closely 
scanned  and  scrutinized,  yet  it  by  no  means  follows  that  this 
judgment  should  be  set  aside,  even  if  the  verdict  was  based 
upon  his  sole  uncorroborated  evidence.  On  the  contrary,  the 
rule  of  law  in  this  State  is  as  stated  by  this  court  in  the  cases 
of  Gray  et  al.  v.  The  People,  26  111.  347,  and  Earll  v.  The 
People,  73  id.  334. 

As  to  the  jury  being  the  judges  of  the  weight  of  the  evi- 
dence, and  to  show  that  it  is  not  the  province  of  the  court  to 
instruct  as  to  the  weight  of  evidence  or  the  credibility  of  a  wit- 
ness, counsel  cite  Gray  et  al.  v.  The  People,  26  111.  348,  Shaw 
v.  The  People,  81  id.  152,  Martin  v.  The  People,  54  id.  226, 
Otmer  v.  The  People,  76  id.  152,  Chittenden  v.  Evans,  41  id. 
251,  and  Kelley  v.  The  People,  29  id.  289. 

As  to  granting  a  new  trial  in  a  criminal  case,  counsel  cite 
Connelly  v.  The  People,  81  111.  380,  Folk  v.  The  People,  42  id. 
336,  and  Peri  v.  The  People,  65  id.  24. 

On  the  same  and  the  preceding  point,  counsel  cite  Roach 
et  al  v.  The  People,  77  111.  31,  Sucher  v.  Otto,  8Q  id.  161, 
Hayes  v.  Houston,  86  id.  487,  Cochran  v.  Amnwnux,  16  id. 
316,  Eldredge  v.  Huntington,  2  Scam.  235,  Leigh  v.  Hodges, 
3  Scam.  15,  Gillett  v.  Sweet,  1  Gilm.  475,  Elam  v.  Badger,  23 
111.  448,  Dishon  v.  Schorr,  19  id.  59,  Schultz  v.  Lepage,  21  id. 
160,  Boynton  v.  Phelps,  52  id.  210,  O'Reilly  v.  Fitzgerald,  40 


78  Lamb  v.  The  People.  [Sept. 

Brief  for  The  People. 

id.  310,  Schwarz  v.  Schwarz,  26  id.  81,  Hall  v.  Groufe,  52  id. 
421,  Powlay  v.  Hughes,  40  id.  316,  Allen  v.  Smith,  3  Scam. 
97,  Mis  v.  Locke,  2  Gilm.  459,  Evans  v.  Jfrfar,  5  id.  572, 
Daws  v.  Bobbins,  id.  72,  Mann  v.  Russell,  11  111.  586,  Welden 
v.  Francis,  12  id.  460,  and  section  458,  chap.  38,  Kev.  Stat. 
1874. 

From  the  foregoing  decisions  we  deduce  the  following  well 
established  rules  of  law,  which  must  obtain  and  be  of  force 
in  the  consideration  and  determination  of  this  cause  by  this 
court: 

1st.  That  a  conviction  upon  the  sole,  uncorroborated  testi- 
mony of  an  accomplice  is  valid  and  must  stand. 

2d.  That  when  evidence  is  produced  to  corroborate  an 
accomplice,  the  question  as  to  whether  such  evidence  is  satis- 
factory or  not  is  one  purely  for  the  jury  to  determine. 

3d.  That  the  question  as  to  what  degree  of  credibility 
shall  be  accorded  to  a  witness,  is  exclusively  for  the  jury  to 
determine. 

4th.  That  the  jury  have  the  right  to  believe  and  rely 
upon  the  evidence  of  an  impeached  witness,  when  that  wit- 
ness is  corroborated  by  any  other  facts,  circumstances  or  tes- 
timony. 

5th.  That  it  is  the  exclusive  province  of  the  jury  to  de- 
termine, not  only  the  degree  of  credibility  to  be  accorded  to 
witnesses,  but  also  to  determine  the  weight  of  the  evidence. 

6th.  That  where  evidence  is  conflicting,  inconsistent  and 
irreconcilable,  it  is  for  the  jury  to  weigh  and  consider  the 
whole  evidence,  and  to  decide  the  question  in  issue,  which 
decision  can  not  be  questioned  in  this  court  upon  the  ground 
that  the  jury  were  mistaken. 

7th.  That  this  court  will  not  interfere  in  a  capital  case, 
upon  the  questions  of  fact,  unless  it  clearly  appears  that  the 
verdict  is  against  the  whole  evidence,  and  that  substantial 
justice  has  not  been  done,  and  there  is  strong  reasonable 
doubt  as  to  the  guilt  of  defendant  of  the  crime  of  which  he 
stands  convicted. 
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If  several  persons  conspire  to  do  an  unlawful  act  and  death 
happens  in  the  prosecution  of  the  common  object,  all  are 
alike  guilty  of  the  homicide;  the  act  of  one  of  them,  done  in 
furtherance  of  the  original  design  is,  in  consideration  of  law, 
the  act  of  all,  and  he  who  advises  or  encourages  another  to 
do  an  illegal  act  is  responsible  for  all  the  natural  and  proba- 
ble consequences  that  may  arise  from  its  perpetration.  Br  en- 
nan  et  al.  v.  The  People,  15  111.  516;  2  Hawk.  P.  C.  ch.  29; 
1  Hale  P.  C.  ch.  34;  1  Russell  on  Crimes,  24;  1  Chitty 
Criminal  Law,  264 ;  Campbell  v.  The  People,  16  111.  17 ;  Hanna 
v.  The  People,  8Q  id.  283 ;  Regina  v.  Jackson  et  al.  7  Cox. 

If  two  or  more  persons  conspire  to  commit  a  felony,  etc.,  and 
in  the  prosecution  of  that  common  design,  one  of  them  com- 
mits murder,  it  is  murder  in  all  who  enter  with  or  take  part 
in  the  execution  of  the  common  design  for  which  they  com- 
bined together.  Miller  v.  State,  25  Wis.  389 ;  State  v.  Shelledy, 
8  Clark  (la.)  477;  Com.  v.  Campbell,  7  Allen,  541;  Stipp  v. 
State,  11  Ind.  62;  Com.  v.  Daly,  4  Penn.  L.  J.  157;  Com.  v. 
Hare,  id.  261;  Hilling  v.  State,  17  Ohio  St,  583;  Reg.  v. 
Howell,  9  Car.  &  P.  437;  2  Whart.  Cr.  L.  sec.  998,  etc.;  Moody 
v.  The  State,  6  Coldwell,  305;  State  v.  Simmons,  6  Jones'  Law 
(N.  C.)  24;  Reg.  v.  Sheppard,  9  Car.  &  P.  121;  Rex  v.  Ed- 
wards, 3  id.  390;  Rex  v.  Hawkins,  id.  341  and  note;  United 
States  v.  Ross,  1  Gal.  628;  Foster,  334,  350;  1  East  P.  C. 
259,  255,  258;  1  Hale  P.  C.  433,  444. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

It  appears  from  the  record  in  this  case,  that  on  the  evening 
of  the  fourth  of  October,  1878,  the  store  of  E.  S.  Jaffray  & 
Co.,  situate  on  Fifth  avenue,  between  Madison  and  Washing- 
ton streets,  Chicago,  was  broken  and  entered  by  burglars, 
and  that  they  stole  and  removed  therefrom  a  considerable 
Quantity  of  merchandise.  In  pursuance  of  an  arrangement 
between  some,  or  all  the  parties,  this  merchandise  was  taken 
about  ten  o'clock  of  the  same  night,  in  an  express  wagon  pro- 
cured for  that  purpose,  to  a  building  on  State  street,  kept  as 
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a  pawnshop,  by  one  Friedberg  and  wife.  On  the  arrival  of 
the  wagon  in  front  of  this  shop,  and  while  the  parties  were 
in  the  act  of  removing  the  goods  out  of  the  wagon  into  the 
shop,  the  deceased  came  up  to  the  wagon  and  was  almost  in- 
stantly  thereafter  shot,  by  some  one  at  or  near  the  wagon, 
receiving  a  mortal  wound  in  the  neck,  from  which  he  died  in 
a  few  moments. 

Inasmuch  as  in  the  view  we  have  taken  of  this  case  it  will 
have  to  be  submitted  to  another  jury,  it  would  not  be  proper 
to  express  any  opinion  on  its  merits,  or  with  respect  to  the 
effect  of  the  testimony,  except  so  far  as  may  be  necessary  to 
present  the  grounds  upon  which  the  judgment  of  the  court 
below  is  reversed. 

As  a  part  of  the  theory  of  the  defence  in  the  court  below, 
it  was  claimed  by  the  accused  that,  conceding  he  was  one  of 
the  conspirators  in  the  burglary  and  scheme  for  concealing 
and  disposing  of  the  stolen  goods,  still  the  evidence  failed  to 
show  that  he  was  present  at  the  time  of  the  homicide,  or  that 
he  had  in  any  manner  advised  or  encouraged  it,  and  that 
inasmuch  as  the  plan  or  scheme  of  disposing  of  the  stolen 
property  adopted  by  the  conspirators  did  not  necessarily  or 
probably  involve  the  taking  of  life,  and  that  as  there  was  no 
evidence  whatever  tending  to  show  that  there  was  any  tacit 
or  express  agreement  between  them  to  take  life  in  any  con- 
tingency in  the  prosecution  of  the  enterprise,  the  accused 
could  not  be  legally  held  responsible  for  the  homicide  in 
question. 

To  support  this  theory  of  the  case  the  counsel  for  ac- 
cused introduced  and  examined  a  number  of  witnesses,  and 
while  we  express  no  opinion  as  to  the  weight  of  the  evidence 
upon  this  branch  of  the  case,  it  is  sufficient  to  say  that  it  can 
not  be  denied  that  the  testimony  of  these  witnesses  did  tend 
to  prove  that  the  accused  was  not  present  at  the  time  of  tfhe 
homicide,  and  the  evidence  was  sufficiently  strong  in  that 
direction  to  entitle  the  accused  to  proper  instructions  em- 
bodying the  law  based  upon  that  hypothesis.     And  with  this 
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view  counsel  for  plaintiff  in  error  asked  the  court  to  give  the 
jury  this  instruction,  which  is  the  6th  in  the  series  prepared 
by  counsel  for  plaintiff  in  error : 

"If  the  jury  believe,  from  the  evidence,  that  the  homicide 
charged  in  the  indictment  was  committed  by  one  of  the  several 
burglars,  while  engaged  in  secreting  or  disposing  of  property 
which  said  burglars  had  previously  stolen,  and  that  the  kill- 
ing was  done  to  prevent  the  discovery  and  seizure  of  said 
property  by  the  person  killed,  then,  unless  the  jury  believe 
from  the  evidence,  beyond  all  reasonable  doubt,  that  the  de- 
fendant was  present  at  the  homicide,  or  sufficiently  near  to 
render  aid  and  assistance  to  the  perpetrator,  and  actually  did 
aid,  abet  or  encourage  the  person  who  committed  the  homi- 
cide; or  unless  the  jury  shall  find  that  the  defendant,  before 
the  homicide,  counseled  or  advised  the  persons  in  charge  of 
the  said  goods  to  oppose  and  resist  whosoever  should  attempt 
to  seize  said  goods,  or  interrupt  them  in  the  secreting  or  dis- 
posing of  said  goods,  and  that  the  killing  of  the  deceased 
occurred  in  the  course  of  such  resistance  as  the  defendant  had 
so  counseled  and  advised,  then  they  ought  to  acquit  the  de- 
fendant." 

The  court  refused  to  give  this  instruction,  and  all  others 
embodying  the  same  principle;  but  on  the  other  hand  gave 
instructions  for  the  People  which  wholly  ignored  the  princi- 
ple therein  announced.  And  this,  we  are  of  opinion,  was 
error. 

If,  in  point  of  fact,  the  accused  was  not  present  at  the  homi- 
cide, and  had  neither  aided  nor  abetted,  advised  or  encouraged 
its  perpetration ;  nor  had  before  its  commission  advised  the 
persons  in  charge  of  the  stolen  goods  to  oppose  and  resist  all 
persons  who  should  attempt  to  seize  the  same,  or  interrupt 
them  in  secreting  or  disposing  of  them,  as  is  assumed  by  the 
instruction,  upon  what  principle  could  a  conviction  be  sus- 
tained ? 

6—96  III. 
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It  may  be  stated  as  a  general  proposition,  that  no  one  can 
be  properly  convicted  of  a  crime  to  the  commission  of  which 
he  has  never  expressly  or  impliedly  given  his  assent.  To 
hold  otherwise  would  be  contrary  to  natural  right,  and  shock- 
ing to  every  sense  of  justice  and  humanity. 

Where  the  accused  is  present  and  commits  a  crime  with  his 
own  hands,  or  aids  and  abets  another  in  its  commission,  he 
may,  in  either  case,  be  considered  as  expressly^  assenting 
thereto.  So,  where  he  has  entered  into  a  conspiracy  with 
others  to  commit  a  felony  or  other  crime,  under  such  circum- 
stances as  will,  when  tested  by  experience,  probably  result  in 
the  unlawful  taking  of  human  life,  he  must  be  presumed  to 
have  understood  the  consequences  which  might  reasonably  be 
expected  to  flow  from  carrying  into  effect  such  unlawful  com- 
bination, and  also  to  have  assented  to  the  doing  of  whatever 
would  reasonably  or  probably  be  necessary  to  accomplish  the 
objects  of  the  conspiracy,  even  to  the  taking  of  life.  But 
further  than  this  the  law  does  not  go.  For  if  the  accused  in 
such  case  has  not  expressly  assented  to  the  commission  of  the 
crime,  and  the  unlawful  enterprise  is  not  of  such  a  charac- 
ter as  will  probably  involve  the  necessity  of  taking  life  in 
carrying  it  into  execution,  there  can  be  no  implied  assent, 
and  consequently  no  criminal  liability. 

It  will  be  perceived  from  what  we  have  stated,  that,  assum- 
ing the  facts  mentioned  in  the  6th  instruction  to  be  true,  and 
so  we  must  regard  them  for  the  present  purpose,  it  follows 
that  the  criminal  liability  of  the  accused  in  this  case  turns 
altogether  upon  whether  the  agreement  between  the  conspira- 
tors to  conceal  and  dispose  of  the  stolen  "goods  at  the  time, 
place,  and  in  the  manner  proposed,  constituted  an  enterprise 
of  such  dangerous  character  as  to  render  the  unlawful  taking 
of  life  probably  necessary  in  carrying  it  into  execution. 

We  are  of  opinion,  as  already  indicated,  that  it  did  not. 
When  all  the  elements  which  enter  into  the  question  are  con- 
sidered, it  would  seem  there  is  scarcely  any  room  for  doubt 
upon  this  question. 
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If  Freeman,  upon  whose  testimony  the  prosecution  mainly 
rests,  is  to  be  believed,  Friedberg  and  wife  were  fully  advised 
of  the  proposed  burglary,  and  knew,  if  the  enterprise  was 
successful,  whatever  was  taken  from  the  store  would  be  brought 
to  their  pawn  shop,  on  State  -street,  for  disposition.  It  was 
therefore  reasonable  to  suppose  that  Friedberg  and  wife 
would  be  in  readiness  to  receive  without  delay  or  hindrance 
whatever  goods  might  be  brought  there,  and  that  they  would 
take  every  precaution  to  prevent  surprise  or  danger.  The 
place  of  deposit,  a  pawn  shop,  was  least  of  all  others  calcu- 
lated to  attract  notice  or  comment  by  reason  of  unloading 
goods  in  front  of  it.  The  night  was  very  dark  and  altogether 
favorable  to  the  execution  of  an  enterprise  of  that  kind. 
Indeed,  when  all  the  circumstances  are  considered  in  connec- 
tion, they  would  seem  to  exclude  all  probability  of  force  and 
violence  becoming  necessary  in  carrying  into  execution  the 
arrangement  agreed  upon.  This  being  so,  it  would  be  mani- 
festly unjust  to  hold  the  accused  liable  for  an  act  done  by 
another  which  he  had  never  in  any  sense,  either  expressly  or 
impliedly,  assented  to. 

The  principle  which  underlies  and  controls  cases  of  this 
character  is  the  elementary  and  very  familiar  doctrine,  appli- 
cable alike  to  crimes  and  mere  civil  injuries,  that  every  person 
must  be  presumed  to  intend,  and  is  accordingly  held  respon- 
sible for  the  probable  consequences  of  his  own  acts  or  con- 
duct. When,  therefore,  one  enters  into  an  agreement  with 
others  to  do  an  unlawful  act,  he  impliedly  assents  to  the  use 
of  such  means  by  his  co-conspirators  as  is  necessary,  ordinary 
or  usual  in  the  accomplishment  of  an  act  of  that  character. 
But  beyond  this  his  implied  liability  can  not  be  extended. 
So,  if  the  unlawful  act  agreed  to  be  done  is  dangerous  or 
homicidal  in  its  character,  or  if  its  accomplishment  will  neces- 
sarily or  probably  require  the  use  of  force  and  violence,  which 
may  result  in  the  taking  of  life  unlawfully,  every  party  to 
such  agreement  will  be  held   criminally  liable  for  whatever 
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any  of  his  co-conspirators  may  do  in  furtherance  of  the  com- 
mon design,  whether  he  is  present  or  not. 

But  where  the  unlawful  act  agreed  to  be  done  is  not  of  a 
dangerous  or  homicidal  character,  and  its  accomplishment 
does  not  necessarily  or  probably  require  the  use  of  force  or 
violence,  which  may  result  in  the  taking  of  life  unlawfully, 
no  such  criminal  liability  will  attach  merely  from  the  fact  of 
having  been  a  party  to  such  an  agreement.  The  views  here 
expressed  are  fully  sustained    by  the   following  authorities: 

1  Bish.  Crim.  L.  (6th  ed.)  sec.  641;  Hawkins'  P.  C.  book  2, 
chap.  29,  sees.  19,  20,  21;  Foster  369,  370;  Eegina  v.  Franz, 

2  F.  &  F.  580;  Regina  v.  Horsey,  3  id.  287;  Regina  v.  Luck, 
id.  443;  Koscoe's  Crim.  Ev.  673,  655;  Regina  v.  Tyler,  8  C. 
&  P.  616;  Regina  v.  Lee  et  al  F.  &.  F.  63;  Regina  v.  Tur- 
ner et  al  4  id.  339;  Rex  v.  Hawlins,  3  C.  &  P.  392;  Watts 
v.  The  State,  5  W.  Va.  532 ;  Rex  v.  Hoivell,  9  C.  &  P.  437. 

We  are  aware  of  the  fact  that  instructions  have  been  ap- 
proved by  this  and  other  courts,  and  that  general  statements 
are  to  be  found  in  some  of  the  cases  which,  upon  first  view, 
might  be  supposed  to  be  in  conflict  with  the  views  here  an- 
nounced, but  upon  a  critical  examination  of  the  cases  in 
which  they  occur,  it  will  be  found  they  differ  materially  in 
their  facts  from  the  case  at  bar. 

It  is  believed  that  no  well  considered  case  of  any  respecta- 
ble court  of  final  resort  can  be  found  that  is  in  conflict  with 
the  conclusion  reached  in  this  case,  and  even  if  such  case 
could  be  found,  we  would  not  feel  inclined  to  follow  it.  The 
propriety  of  giving  or  refusing  an  instruction  must  always  be 
determined  by  the  facts  established  in  the  particular  case  in 
which  the  instruction  is  asked.  Hence  it  frequently  happens 
that  a  particular  instruction  may  be  entirely  proper  in  one 
case,  and  at  the  same  time  erroneous  in  another,  in  many 
respects  just  like  it,  by  reason  of  some  additional  question  or 
element  entering  into  the  latter  which  does  not  appear  in  the 
former. 

For  the  error  indicated  the  judgment  of  the  court  below 
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is  reversed,  and  the  cause  remanded  for  further  proceedings  in 

conformity  with  this  opinion. 

Judgment  reversed. 

Mr.  Justice  Craig,  dissenting : 

I  can  not  concur  with  a  majority  of  the  court  in  reversing 
the  judgment.  This  was  an  indictment  against  John  Lamb, 
in  the  Criminal  Court  of  Cook  county,  for  the  murder  of 
Albert  Race,  a  police  officer  of  Chicago.  On  a  trial  the  jury 
found  the  defendant  guilty  as  charged  in  the  indictment,  and 
by  their  verdict  directed  the  infliction  of  the  death  penalty. 
The  court  overruled  a  motion  for  a  new  trial  and  rendered 
judgment  upon  the  verdict,  to  reverse  which  the  defendant 
prayed  for  and  obtained  a  writ  of  error,  with  an  order  that 
the  writ  be  made  a  supersedeas.  On  the  trial  the  court,  on 
motion  of  the  people,  gave  the  following  instructions  to  the 
jury : 

"9.  The  court  instructs  the  jury,  as  a  matter  of  law,  that 
if  several  persons  conspire  to  do  an  unlawful  act,  and  death 
happens  in  the  prosecution  of  the  common  object,  all  are 
alike  guilty  of  the  homicide.  The  act  of  one  of  them  done 
in  furtherance  of  the  original  design  is,  in  consideration  of 
law,  the  act  of  all.  And  he  who  advises  or  encourages  an- 
other to  do  an  illegal  act  is  responsible  for  all  the  natural 
or  probable  consequences  that  may  arise  from  its  perpetration. 

"10.  The  court  instructs  the  jury,  as  a  matter  of  law, 
that  if  two  or  more  persons  conspire  together  to  commit  a 
criminal  offence,  all  of  them  having  the  same  object  in  view, 
aud  in  the  pursuit  of  that  common  object  one  of  them  does 
an  act  which  is  the  cause  of  death  under  such  circumstances 
that  it  amounts  to  murder  in  him,  it  is  murder  in  the  other 
or  others  also."5 

The  court  refused  to  give,  on  motion  of  defendant,  instruc- 
tions Nos.  6  and  8,  as  follows: 
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"6.  If  the  jury  believe,  from  the  evidence,  that  the  homi- 
cide charged  in  the  indictment  was  committed  by  one  of  the 
several  burglars  while  engaged  in  secreting  or  disposing  of 
property  which  said  burglars  had  previously  stolen,  and  that 
the  killing  was  done  to  prevent  the  discovery  and  seizure  of 
said  property  by  the  person  killed,  then,  unless  the  jury 
believe  from  the  evidence,  beyond  all  reasonable  doubt,  that 
the  defendant  was  present  at  the  homicide,  or  sufficiently  near 
to  render  aid  and  assistance  to  the  perpetrator,  and  actually 
did  aid,  abet  or  encourage  the  person  who  committed  the 
homicide;  or  unless  the  jury  shall  find  that  the  defendant, 
before  the  homicide,  counseled  or  advised  the  persons  in 
charge  of  the  said  goods  to  oppose  and  resist  whosoever  should 
attempt  to  seize  said  goods,  or  interrupt  them  in  the  secreting 
or  disposing  of  said  goods,  and  that  the  killing  of  the  de- 
ceased occurred  in  the  course  of  such  resistance  as  the 
defendant  had  so  counseled  and  advised,  then  they  ought 
to  acquit  the  defendant." 

"  8.  If  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant and  others  were  jointly  engaged  in  the  perpetration 
of  the  burglary  and  robbery  of  the  store  of  Jaffray  &  Co.  on 
the  evening  of  the  4th  of  October,  1878,  and  after  the  rob- 
bery was  completed  the  stolen  property  was  loaded  into  a 
wagon,  and  two  or  more  of  the  persons  other  than  the  de- 
fendant engaged  in  the  robbery  were  placed  in  charge  of  the 
wagon  and  goods,  to  take  the  goods  up  State  street,  to  the 
store  of  Friedberg,  for  sale  or  concealment,  and  the  other  per- 
sons engaged  in  the  burglary  then  dispersed;  and  if  the  jury 
further  find  that  the  two  persons  so  placed  in  charge  of  the 
wagon  and  goods  proceeded  to  the  said  store  of  Friedberg 
with  the  wagon  and  goods,  and  while  unloading  the  goods  at 
said  store  were  approached  by  a  policeman,  and  thereupon 
one  of  the  persons  so  in  charge  of  the  Avagon  and  goods,  upon 
being  so  approached  by  a  policeman,  fired  upon  and  killed 
said  policeman  to  prevent  interruption  in  the  disposition  of 
said  stolen   goods,  or  to  prevent  arrest,  then  the  defendant  is 
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not  guilty  in  law  of  the  said  homicide,  unless  the  jury  find 
from  the  evidence  that  it  was  the  understanding  and  intention 
of  the  defendant  that  the  persons  in  charge  of  said  goods 
should  resist  all  interruption  by  force,  and  take  life  if  neces- 
sary to  render  such  resistance  effectual." 

The  court  also  refused  defendant's  instruction  No.  7,  as 
asked,  which  was  as  follows : 

"  7.  The  jury  are  instructed  that  where  one  man  goes  out 
with  intent  to  commit  a  felony,  and  in  the  pursuit  of  that 
unlawful  purpose  death  ensues,  it  is  murder;  yet  if  several 
go  out  with  a  common  intent  to  commit  a  felony,  and  death 
ensues  by  the  act  of  one  of  the  party,  the  rest  will  not  neces- 
sarily be  guilty  of  murder." 

But  added  thereto  the  following,  and  gave  it  to  the  jury,  as 
modified  : 

"  But  if  the  death  occurs  in  prosecution  of  the  common 
purpose,  it  would,  if  it  was  murder  upon  the  part  of  the  per- 
son causing  the  death,  be  murder  upon  the  part  of  all  the 
persons  intending  to  commit  the  felony,  and  acting  together 
in  the  common  purpose,  even  though  they  took  no  part  in 
the  killing,  nor  assented  to  any  arrangement  having  for  its 
object  the  death  of  the  deceased." 

The  decision  of  the  court  in  giving  the  two  instructions  for 
the  People,  refusing  the  two  asked  by  the  defendant,  and  in 
modifying  defendant's  instruction  No.  7,  is  relied  upon  as 
error,  for  which  the  judgment  of  the  Criminal  Court  should 
be  reversed. 

It  will  be  observed  that  the  question  presented  by  the  in- 
structions is  one  not  entirely  new  in  this  court.  As  early  as 
1854,  in  Brennan  v.  The  People,  15  111.  511,  which  was  an 
indictment  for  murder,  it  was  held,  where  several  persons 
conspire  to  commit  a  felony,  and  death  happens  in  the  prose- 
cution of  the  common  object,  all  are  alike  guilty  of  the  homi- 
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cide;  that  the  act  of  one  is  the  act  of  all,  although  some 
are  not  present  when  the  crime  is  committed.  It  was  there 
said:  "The  prisoners  maybe  guilty  of  murder,  although 
they  neither  took  part  in  the  killing  nor  assented  to  any 
arrangement  having  for  its  object  the  death  of  Story.  It  is 
sufficient  that  they  combined  with  those  committing  the  deed 
to  do  an  unlawful  act,  such  as  to  beat  or  rob  Story,  and  that 
he  was  killed  in  the  attempt  to  execute  the  common  purpose. 
If  several  persons  conspire  to  do  an  unlawful  act,  and  death 
happens  in  the  prosecution  of  the  common  object,  all  are  alike 
guilty  of  the  homicide.  The  act  of  one  of  them  done  in 
furtherance  of  the  original  design  is,  in  consideration  of  law, 
the  act  of  all." 

The  doctrine  of  the  Brennan  case  was  recognized  with  ap- 
proval in  Hanna  v.  The  People,  8Q  111.  243,  where,  in  passing 
upon  one  of  the  instructions  given  for  the  People,  it  was  said  : 
"The  instruction  given  in  behalf  of  the  People  is  not  subject 
to  the  criticism  made  upon  it.  It  states  correctly,  that  if  de- 
fendant and  those  indicted  with  him  had  a  common  design  to 
do  an  unlawful  act,  then,  in  contemplation  of  law,  whatever 
act  one  of  them  did  in  furtherance  of  the  original  design  is 
the  act  of  all,  and  all  are  equally  guilty  of  whatever  crime 
was  committed."  This  was  but  a  restatement  of  the  law  on 
this  subject  as  declared  by  this  court  in  Brennan  v.  The 
People. 

In  so  far,  then,  as  this  court  is  concerned,  the  principle,  at 
least,  declared  in  the  instructions  seems  to  be  settled,  and 
while  perhaps  some  decisions  of  other  courts  may  be  found 
in  conflict  with  the  rule  as  announced  in  this  court,  we  are 
satisfied  the  rule  here  adopted  is  in  harmony  with  the  law  as 
declared  in  the  text  books  and  the  decisions  of  the  ablest 
courts  of  the  country. 

In  Wharton's  American  Criminal  Law,  vol.  2,  sec,  998,  in 
discussing  this  question  the  author  says :  "If  a  number  of 
persons  conspire  together  to  do  an  unlawful  act,  and  death 
happens  in  the  prosecution  of  the  design,  it  is  murder  in  all. 
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If  the  unlawful  act  was  a  trespass,  the  murder,  to  affect  all, 
must  be  done  in  the  prosecution  of  the  design.  If  the  un- 
lawful act  be  a  felony,  it  will  be  murder  in  all,  although  the 
death  happen  collaterally  or  besides  the  principal  design." 

In  Russell  on  Crimes,  vol.  1,  p.  35,  it  is  said:  "Where 
the  principal  goes  beyond  the  term  of  the  solicitation,  yet, 
if  in  the  event  the  felony  committed  was  a  probable  conse- 
quence of  what  was  ordered  or  advised,  the  person  giving 
such  orders  or  advice  will  be  an  accessory  to  the  felony.  As, 
if  A  advised  B  to  rob  C,  and  in  robbing  him  B  kills  him, 
either  upon  resistance  made,  or  to  conceal  the  fact,  or  upon 
any  other  motive  operating  at  the  time  of  the  robbery;  or  if 
A  solicit  B  to  burn  the  house  of  C,  and  B  does  it  accordingly, 
and  the  flames  take  hold  of  the  house  of  D,  that  likewise  is 
burnt.  In  these  cases  A  is  accessory  to  B,  both  in  the  mur- 
der of  C,  and  in  the  burning  of  the  house  of  D." 

In  Chitty's  Criminal  Law,  page  262,  it  is  said:  "If  A 
command  B  to  rob  C,  and  he  kill  in  the  attempt;  or  to  burn 
one  house,  and  the  fire  destroys  more,  A  will  be  accessory  to 
the  subsequent  felonies." 

To  the  same  effect  are  the  following  authorities  :  1  East 
P.  C.  255  ;  1  Hale  P.  C.  ch.  34,  433,  434 ;  Stepp  v.  State,  11 
Ind.  62. 

Had  it  appeared  that  the  killing  of  Race  was  not  done  in 
furtherance  of  or  in  prosecution  of  the  original  design  to  rob 
the  store,  or  secrete  the  stolen  goods,  or  was  not  a  necessary 
or  probable  consequence  likely  to  result  from  the  conspiracy 
to  rob  and  secrete  the  stolen  goods,  there  might  be  more  force 
in  the  position  of  counsel  for  defendant. 

As  was  said  in  Commonwealth  v.  Campbell,  7  Allen,  541, 
"the  rule  of  criminal  responsibility  for  the  acts  of  others  is 
subject  to  the  reasonable  limitation,  that  the  particular  act  of 
one  of  a  party,  for  which  his  associates  and  confederates  are 
to  be  held  liable,  must  be  shown  to  have  been  done  for  the 
furtherance  or  in  prosecution  of  the  common  object  and 
design  for  which  they  combined  together." 
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But  the  evidence,  when  fairly  considered,  seems  to  establish 
beyond  a  doubt  that  the  killing  was  a  consequence  likely  to 
flow  from  the  conspiracy,  which  was  anticipated  by  the  con- 
spirators, and  for  which  they  prepared  themselves  before  they 
attempted  to  rob  the  store.  Previous  to  the  robbery  a  navy 
revolver  was  obtained  at  Friedberg's.  This  was  loaded,  and, 
on  the  night  of  the  burglary,  given  to  the  defendant.  Three 
of  the  other  parties  were  armed,  and  Freeman,  who  was 
stationed  on  the  outside  with  Lamb  to  watch  while  the  others 
entered  the  store,  in  his  evidence,  says  that  Lamb  sent  him 
into  the  store  to  see  why  those  engaged  in  getting  the  goods 
were  so  slow,  and  when  he  ascended  the  stairs  where  they 
were,  as  he  was  not  recognized,  two  revolvers  were  pointed 
at  him.  If  those  parties  engaged  in  the  burglary  did  not 
intend  to  shoot  if  molested,  why  were  they  armed  with 
revolvers?  For  what  purpose  was  the  navy  revolver  given 
to  the  defendant,  and  why  was  it  that  when  Freeman  went 
into  the  store,  and  was  not  recognized,  two  revolvers  were 
instantly  pointed  at  him?  There  can  be  but  one  answer  to 
these  inquiries,  and  that  is,  that  those  engaged  in  the  robbery 
intended,  in  case  they  were  molested  while  robbing  the  store 
or  delivering  the  goods  at  Friedberg's,  to  kill,  if  necessary, 
any  person  who  might  interfere  in  any  manner  with  them. 
I  think  it  is  evident  that  the  killing  of  Race  was  done  in 
furtherance  of  the  common  design  for  which  the  parties 
combined  together. 

Nor  do  I  entertain  a  doubt  in  regard  to  the  law  that  should 
govern  a  case  like  the  one  under  consideration.  It  is  well 
settled  that  if  two  or  more  persons  conspire  to  commit  a 
larceny  or  a  burglary,  and  in  the  commission  of  the  common 
design,  or  in  the  attempt  to  secrete  the  stolen  goods,  an  officer 
of  the  law  or  other  person  who  may  attempt  the  arrest  of  the 
offenders  is  murdered  by  one  of  the  conspirators,  all  who 
enter  into  and  participate  in  the  common  object  for  which 
they  combined  together  will   be   guilty  of  murder,  although 
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some  of  them  may  not  be  actually  present  when  the  murder 
was  committed. 

In  addition  to  the  authorities  already  cited  sustaining  this 
view,  I  will  cite  the  following:  1  Bishop  on  Criminal  Law, 
(5th  ed.)  sec.  636;  Miller  v.  The  State,  25  Wis.  384;  The  State 
of  Iowa  v.  Shelly,  8  Clark,  477;  Moody  v.  State,  6  Cold.  299. 

I  regard  the  decision  of  the  court  on  the  instructions  to  be 
in  harmony  with  the  well  settled  law  of  the  country,  and  so 
far  as  the  instructions  are  concerned  no  error  appears  in  the 
record. 

It  is  also  urged  that  the  court  erred  in  refusing  to  require 
the  State's  attorney  to  call  all  the  witnesses  whose  names 
appeared  on  the  back  of  the  indictment.  It  has  never  been 
the  practice  in  this  State,  so  far  as  I  am  advised,  to  require 
the  State's  attorney  to  call  all  the  witnesses  whose  names  may 
appear  on  the  indictment,  nor  do  we  believe  a  rule  of  that 
character  would  be  productive  of  any  good  results  in  the  trial 
of  criminal  cases. 

In  the  case  of  Hurd  v.  The  People,  25  Mich.  416,  cited  by 
defendant's  counsel,  it  was  held  that  the  prosecution  is  bound 
to  put  in  evidence  the  whole  res  gestae,  but  we  do  not  under- 
stand that  the  decision  goes  so  far  as  to  require  every  witness 
whose  name  appears  on  the  indictment  to  be  called  and  sworn, 
or  even  every  witness  who  may  have  witnessed  the  transaction, 
as  it  is  expressly  said:  "Where  the  number  present  has  been 
so  great,  the  production  of  a  part  of  them  might  be  dispensed 
with,  after  so  many  had  been  sworn  as  to  lead  to  the  inference 
that  the  rest  would  be  merely  cumulative,  and  where  there  is 
no  ground  to  suspect  an  intent  to  conceal  a  part  of  the  trans- 
action." The  English  cases,  R.  v.  Holden,  8  C.  &  P.  606, 
R.  v.  Chapman,  id.  559,  and  R.  v.  Strenner,  1  C.  &  K.  650,  do 
not,  in  our  judgment,  sustain  the  position  announced,  nor  do 
they  establish  any  definite  rule  on  the  subject. 

On  the  other  hand,  in  Rex  v.  Simmons,  1  Carr.  &  Payne,  84, 
it  was  held  that  the  prosecution  was  not  bound  to  call  all 
the  witnesses  whose  names  appeared  in  the  indictment. 
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And  in  Rex  v.  Boddle,  6  Carr.  &  Payne,  186,  it  was  held  to 
be  in  the  discretion  of  the  judge  whether  he  would  require 
the  prosecution  to  call  a  witness  whose  name  was  on  the  in- 
dictment, in  order  that  he  might  be  examined  by  the  defence. 

The  same  principle  was  announced  in  Regina  v.  Woodhead, 
2  C.  &  K.  520;  Regina  v.  Carrody,  1  F.  &  T.  79. 

It  does  not  appear  that  the  prosecution  attempted  to  con- 
ceal any  fact  which  had  a  bearing  on  the  case  from  the  jury, 
and  the  fact  that  the  State's  attorney  failed  to  call  all  the 
witnesses  who  were  present  when  the  shooting  was  done,  or 
whose  names  were  on  the  indictment,  did  not  prejudice  the 
rights  of  the  defendant,  as  it  was  his  undoubted  right  to  call 
and  examine  the  witnesses  the  State's  attorney  refused  to  call, 
and  such  others  as  he  saw  proper. 

It  is  also  urged  that  the  testimony  is  not  sufficient  to 
establish  the  guilt  of  John  Lamb,  the  defendant.  The  suffi- 
ciency of  the  evidence  was  a  question  purely  for  the  jury,  and 
while  this  court  has  the  power  to  interfere,  that  power  should 
not  be  exercised  unless  it  is  apparent  that  injustice  has  been 
done. 

In  Peri  v.  The  People,  which  was  an  indictment  for  murder, 
in  passing  upon  the  question  whether  the  evidence  supported 
the  verdict,  it  was  said  that  the  appellate  court  is  reluctant 
to  reverse  because  a  verdict  is  not  supported  by  the  evidence, 
unless  it  seems  to  be  clearly  wrong.  Other  cases  might  be 
cited  to  the  same  effect  if  authority  was  needed,  but  the  rule 
is  so  well  established  in  this  court  that  it  seems  useless  to  cite 
authority  in  its  support.  The  jury,  under  the  law,  are  the 
sole  judges  of  the  credibility  of  the  witnesses  and  of  the 
weight  to  be  given  to  the  evidence  of  each  witness  who 
testifies  in  the  case,  and,  in  a  criminal  case  like  this  they  are 
the  judges  of  the  law.  Under  such  circumstances,  where  there 
has  been  no  misconduct  of  the  jurors,  and  no  error  of  law 
appears  on  the  trial,  and  the  jury  have  not  been  actuated  by 
passion,  prejudice  or  corruption,  it  would  seem  like  invading 
the   province  of  the  jury  should  the   court   interfere  on   the 
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ground  alone,  in  the  opinion  of  the  court,  that  the  evidence 
was  insufficient  to  sustain  the  verdict.  If  the  witnesses  who 
testified  on  behalf  of  the  people  on  the  trial  of  the  cause  were 
worthy  of  credit,  and  their  evidence  was  reliable,  the  evidence 
shows  that  the  defendant,  John  Lamb,  and  George  Freeman, 
Philo  Durphey,  Charles  Dennis,  James  Griffin  and  James 
Driscol,  entered  into  a  conspiracy  to  rob  the  store  of  Jaffray 
&  Co.,  in  Chicago,  and  deliver  the  stolen  goods  to  one  Lesser 
Friedberg,  a  pawnbroker  at  474  State  street;  that  the  store 
was  entered  on  the  night  of  October  4,  1878,  the  goods  taken, 
and  while  being  delivered  at  Friedberg's  place  by  two  of  the 
burglars,  Albert  Race,  a  policeman  of  the  city,  was  shot  and 
murdered  by  one  of  the  conspirators,  while  in  the  discharge 
of  his  duty  as  a  police  officer  of  the  city. 

On  behalf  of  the  defendant  it  is  contended,  first,  that  there 
was  no  credible  and  sufficient  evidence  to  implicate  him  in 
the  burglary  of  Jaffray's  store,  or  in  the  removal  and  dispo- 
sition of  the  stolen  goods;  second,  that  the  evidence  fails  to 
show  that  defendant,  Lamb,  fired  the  fatal  shot  by  which 
deceased  was  slain,  or  was  present  aiding  and  abetting  the 
homicide. 

George  Freeman  was  introduced  as  a  witness  in  behalf  of 
the  people,  and  it  is  conceded  that  his  evidence,  if  entitled  to 
credit,  was  sufficient  to  convict  Lamb  of  the  burglary,  and 
that  it  also  showed  that  Lamb  followed  the  wagon  containing 
the  stolen  goods  to  the  pawnbroker's  shop,  and  was  present 
when  the  murder  was  committed,  and  may  have  fired  the  fatal 
shot.  It  is  true,  Freeman  was  an  accomplice,  and  while  his 
connection  with  the  crime  was  a  fact  for  the  consideration  of 
the  jury  in  determining  what  weight  should  be  given  to 
his  evidence,  he  was,  nevertheless,  a  competent  witness  for 
the  people,  and  it  was  the  province  of  the  jury,  upon  weigh- 
ing the  probability  of  his  testimony,  to  convict  upon  his  evi- 
dence alone,  if  they  thought  him  worthy  of  belief.  Gray  v. 
Tlie  People,  26  111.  344;  Earll  v.  The  People,  73  id.  334. 

In  reference  to  some  of  the  important  facts,  however,  Free- 
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man  was  corroborated  by  other  witnesses.  He  testified  that 
he  met  Lamb  and  the  other  burglars  on  the  evening  of  the 
3d  on  the  North  side,  where  they  commenced  making  the 
arrangement  for  the  burglary,  which  was  consummated  during 
the  next  day  and  evening,  the  last  meeting  being  at  Ott's 
saloon,  late  in  the  afternoon. 

Upon  this  branch  of  the  case  Schaack  and  "Whalen,  two 
policemen,  testified  that  they  met  Lamb  in  company  with  the 
other  burglars,  or  some  of  them,  at  the  north  side  of  Kinzie 
street  bridge,  on  the  evening  of  October  3d;  and  Peter  Ott 
testified  that  on  the  afternoon  of  October  4th,  about  half-past 
five,  Lamb,  in  company  with  the  other  burglars,  came  in  his 
saloon  on  the  North  side,  at  the  corner  of  Kinzie  and  Market 
streets;  they  all  drank  together,  talked  and  went  outside; 
again  came  in  and  spoke  low  to  each  other  near  the  window. 

The  testimony  of  this  last  witness  fully  corroborates  Free- 
man as  to  the  meeting  of  the  burglars  a  short  time  before  the 
store  was  entered  and  the  burglary  committed. 

Again,  William  Harmon,  another  witness  for  the  people, 
testified  that  he  saw  the  defendant  on  the  wagon  on  the  night 
of  October  4th,  near  Friedberg'  pawn  shop;  he  did  not  see 
the  man  who  fired  the  shot,  but  saw  the  flash  and  heard  the 
shot,  and  after  the  shot  saw  a  man  jump  off  the  wagon  and 
run  across  the  street.  This  witness  may  have  been  mistaken, 
owing  to  the  darkness  of  the  night,  it  is  true,  but  he  gave  it 
as  his  opinion  that  defendant  was  one  of  the  men  he  saw  on 
the  wagon  when  the  shot  was  fired,  and  his  evidence  at  least 
tends  to  corroborate  Freeman. 

Freeman,  it  will  be  remembered,  testified  that  when  the 
officer  came  up  he  ran  across  the  street,  leaving  Dennis  in  the 
wagon  and  Lamb  and  Durphey  near  by;  that  after  the  shot 
another  person  ran  from  the  wagon  across  the  street.  In  this 
he  is  substantially  corroborated  by  John  Hemmelman,  who 
testified  that  he  was  within  seventy-five  feet  of  Race  when  he 
was  shot;  that  one  person  ran  across  the  street  before  the 
shooting  was  done,  and  another  immediately  thereafter.     He 
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also  saw  a  man  near  the  wagon,  when  the  shot  was  fired,  whom 
he  described,  and  the  man  he  describes  was  doubtless  Lamb. 

I  place  no  reliance  on  the  evidence  of  Josephine  Chap- 
man, who  testified  that  she  saw  the  defendant  fire  the  shot 
that  killed  Race,  because  she  was  so  completely  impeached 
that  her  evidence  was  not  entitled  to  credit. 

Aside  from  her  evidence,  after  giving  full  force  and  effect 
to  the  testimony  of  the  witnesses  for  defendant  tending  to 
prove  that  he  did  not  follow  the  stolen  goods  to  the  pawn- 
broker's shop,  and  also  the  testimony  tending  to  prove  an 
alibi  at  the  hour  the  murder  was  committed,  there  was  still 
proof  sufficient  before  the  jury  to  authorize  the  verdict  if  the 
evidence  of  the  people  was  entitled  to  credit,  which  of  course 
was  a  question  purely  for  the  jury. 

Had  the  record  disclosed  any  misconduct  of  the  jurors  on 
the  trial,  or  that  the  court  had  erred  in  its  rulings  on  ques- 
tions of  law,  I  would  not  hesitate  in  the  least  to  reverse  the 
judgment  and  remand  for  another  trial,  but  such  is  not  the 
case.  On  the  other  hand,  it  is  manifest,  from  a  careful  inspec- 
tion of  the  whole  record,  that  the  defendant  has  had  a  fair  and 
impartial  trial  before  a  jury  of  twelve  impartial  men  of  his 
own  selection.  He  has  been  found  guilty  of  a  high  crime,  and 
in  obedience  to  the  mandates  of  the  law,  he  ought,  in  my 
judgment,  to  suffer  the  penalty. 

Walker  and  Sheldon,  JJ. :  We  concur"  with  this  dis- 
senting opinion. 
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The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  September  22,  1880. 

1.  Instructions — connecting  tivo  by  the  words  " Hence  in  this  case"  An  in- 
struction given  on  a  trial  for  murder  gave  the  statutory  definition  of  the 
crime,  and  stated,  in  the  language  of  the  statute,  when  and  under  what  cir- 
cumstances malice  would  be  implied.  This  was  connected  with  another  in- 
struction following,  by  the  words,  "Hence  in  this  case,"  which  declared  "if 
the  jury  believe,  from  the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
fendant killed  A  B,  as  charged  in  the  indictment,  under  circumstances  show- 
ing no  considerable  provocation,  but  showing  an  abandoned  and  malignant 
heart  on  the  part  of  the  defendant,  the  law  pronounces  it  murder,"  etc. :  Held, 
that  the  words  "hence  in  this  case,"  were  used  in  the  sense  of  "therefore," 
and  must  have  been  so  understood,  and  did  not  vitiate  the  first  instruction. 

2.  Burden  of  proof — degree  of  proof  required — to  establish  defence  on  a 
criminal  prosecution.  Where  the  killing  is  proved  on  a  trial  for  murder,  the 
burden  of  proving  circumstances  in  mitigation,  or  that  justify  or  excuse  the 
homicide,  is  thrown  upon  the  accused,  unless  the  proof  on  the  part  of  the  prose- 
cution sufficiently  manifests  the  same  facts,  and  an  instruction  which  imposes 
the  burden  of  proving  such  facts  upon  the  defence  without  reference  to 
whether  they  appear  from  the  proof  by  the  prosecution,  is  erroneous,  as  cast- 
ing upon  the  defendant  a  greater  burden  than  the  law  requires. 

3.  When  the  killing  is  proved,  on  a  charge  of  murder,  and  the  defendant 
seeks  to  show  he  was  justified  or  excused,  it  is  erroneous  to  instruct  the  jury 
that  it  is  incumbent  on  him  to  establish  satisfactorily  such  defence.  The 
statute  does  not  require  such  a  high  degree  of  proof.  The  defendant  is  only 
bound  to  prove  the  circumstances  of  mitigation,  or  that  justify  or  excuse,  as 
any  fact  is  to  be  proved.  If  the  proof  creates  a  reasonable  doubt  of  the  de- 
fendant's guilt,  he  is  entitled  to  an  acquittal. 

Writ  of  Error  to 'the  Circuit  Court  of  DeKalb  county; 
the  Hon.  C.  W.  Upton,  Judge,  presiding. 

This  was  an  indictment  against  George  Alexander  for  the 
murder  of  his  wife  by  shooting  her. 

On  March  24,  1879,  Anna  Alexander  was  shot  by  the  de- 
fendant, from  which  shot  she  died.  The  defendant  was  a 
negro,  and  his  wife,  the  deceased,  was  a  white  person.     On 
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the  day  mentioned  she  left  Sycamore,  her  home,  and  went 
to  DeKalb.  The  defendant,  being  under  the  influence  of 
intoxicating  liquor,  procured  a  gun  and  went  to  DeKalb  with 
the  design  of  reclaiming  his  wife,  who  was  an  abandoned 
woman.  The  defendant  swore  that  the  shooting  was  acci- 
dental. The  indictment  was  returned  June  11,  1879,  and  on 
the  next  day  he  was  arraigned.  A  trial  was  had,  resulting 
in  a  verdict  of  guilty,  and  awarding  the  death  penalty,  upon 
which  judgment  and  sentence  of  death  was  entered. 

Messrs.  McKinnon  &  Hogan,  for  the  plaintiff  in  error: 

The  first  and  fourth  instructions  given  for  the  People  are 
erroneous. 

"Murder  is  the  unlawful  killing  of  a  human  being  in  the 
peace  of  the  people,  with  malice  aforethought,  either  express 
or  implied.  Malice  shall  be  implied  when  all  the  circum- 
stances of  the  killing  show  an  abandoned  and  malignant 
heart,  and  where  'no  considerable  provocation  appears." 
"Hence  in  this  case" — 

"If  the  jury  shall  find  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  killing  of  Anna  Alexander  has  been 
proved  as  charged  in  the  indictment,  then  any  defence  which 
the  defendant  may  rely  upon  in  justification  or  excuse  of  the 
act,  or  to  reduce  the  killing  to  the  grade  of  manslaughter,  it 
is  incumbent  on  the  defendant  satisfactorily  to  establish  such 
defence." 

The  instructions  for  the  People  were  all  written  on  separate 
pieces  of  paper.  The  first  instruction  would  have  correctly 
stated  the  law  were  not  the  extraordinary  conclusion,  "Hence 
in  this  case"  added  thereto.  In  effect  this  conclusion  says  to 
the  jury  that  in  the  particular  case  malice  is  to  be  implied, 
and  that  the  circumstances  show  an  abandoned  heart  on  the 
part  of  the  defendant,  with  no  considerable  provocation. 
Logically  and  legally  this  is  the  only  correct  conclusion  that 
can  be  drawn  from  the  instruction. 

7—96  III. 
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The  fourth  instruction  is  not  only  contrary  to  the  statute, 
but  it  is  contrary  to  reason.     Crira.  Code,  ch.  38,  sec.  155. 

In  view  of  this  statute,  the  justification  or  excuse  of  the 
defendant  may  grow  out  of  proof  on  the  part  of  the  prosecu- 
tion. The  instruction  says,  "  it  is  incumbent  on  the  defend- 
ant to  satisfactorily  establish  such  defence." 

In  other  words  it  says :  The  defendant  must  satisfactorily 
establish  such  defence. 

The  statute  has  no  such  words  as  "satisfactorily  estab- 
lish." 

The  words  are  not  merely  generic,  they  are  specific,  and 
deny  to  the  defendant  the  benefit  of  all  doubt.  The  killing 
being  proved,  their  employment  in  the  instruction  is  extra- 
ordinary. 

The  statute  affirms  a  common  law  rule.  The  instruction 
asserts  the  contrary,  in  language  too  plain  to  be  misunder- 
stood, and  too  forcible  to  be  misconstrued.  Its  effect  on  the 
jury  is  plain.  It  says  :  The  killing  being  proved,  "then  any 
defence  which  the  defendant  may  rely  upon  in  justification 
or  excuse,  it  is  incumbent  on  the  defendant  satisfactorily  to 
establish."  Is  not  this  instruction  too  broad,  and  does  it 
not  go  beyond  the  statute?  Is  it  not  contrary  to  every  well 
understood  and  well  considered  rule  of  law? 

In  Russell  on  Crimes,  and  all  the  following  authorities,  the 
rule  is  thus  stated: 

"It  should  be  observed,  as  a  general  rule,  that  all  homicides 
are  presumed  to  be  malicious,  and,  of  course,  amounting  to 
*  murder/  until  the  contrary  appears  from  circumstances  of 
alleviation,  excuse  or  justification,  and  that  it  is  incumbent 
upon  the  prisoner  to  make  out  such  circumstances  to  the  court 
and  jury,  unless  they  arise  out  of  the  evidence  produced 
against  him."  1  Russell  on  Crimes,  669;  Foster's  Crown 
Law,  255;  4  Blackstone's  Commentaries,  201;  2  Starkie  on 
Ev.  948;  East  Pleas  of  the  Crown,  ch.  5,  sec.  12,  p.  224; 
Bacon's  Abridgment — title  Murder;  Commonwealths.  York, 
9  Metcalf,  93;   Green  v.  State,  28  Mississippi,  687;  State  v. 
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Johnson,  3  Jones,  266;  Atkins  v.   State,    16   Ark.   568;   The 
People  v.  Marsh,  6  California,  543;  State  v.  Knight,  43  Maine. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People : 

As  we  understand  the  record,  counsel  for  plaintiff  in  error 
misquote  the  instructions  in  their  brief,  and  bring  into  juxta- 
position clauses  of  instructions  which  are  not  thus  placed  in 
the  bill  of  exceptions,  and  base  their  argument  thereon. 
We  think  an  examination  of  the  instructions  as  contained  in 
the  record  will  show  that  the  jury  could  not  have  been  misled 
to  the  prejudice  of  the  prisoner  upon  the  question  of  reasona- 
ble doubt.  The  jury  were  expressly  told,  in  the  third  instruc- 
tion given  for  the  defendant,  "that  if,  after  considering  all 
the  evidence,  the  jury  has  a  reasonable  doubt  that  the  defend- 
ant did  with  malice  aforethought,  but  did  by  accident,  discharge 
the  gun,  whereby  the  deceased  was  killed,  then  the  jury 
should  find  the  defendant  not  guilty." 

In  view  of  this  instruction  the  jury  could  not  find  the  de- 
fendant guilty,  unless  they  were  satisfied,  from  all  the  evi- 
dence, that  the  shooting  was  not  accidental. 

The  jury  were  not  told  that  the  prisoner  must  himself 
adduce  the  evidence  to  show  a  justification  or  excuse  for  the 
homicide,  etc.,  independently  of  that  given  in  behalf  of  the 
prosecution. 

The  instructions,  taken  together,  made  it  incumbent  on  the 
jury  to  consider  all  the  evidence  in  the  case. 

Mr.  J.  L.  Pratt,  State's  attorney,  also  for  the  People: 
The  rule  of  law  which  defendant's  counsel  claim  was 
omitted  from  the  People's  fourth  instruction  was  included  in 
the  People's  third  instruction,  in  its  broadest  sense,  and  sub- 
stantially given  in  six  other  instructions,  and  I  think  it  can 
hardly  be  said  that  defendant's  conviction  was  due  in  any 
part  to  the  fact  that  this  rule  of  law  was  not  repeated  in  the 
People's  fourth  instruction. 

Improper  instructions  will  not  reverse  where  another  in- 
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struction  puts  the  case  fairly  before  the  jury  and  correctly 
states  the  law.  Warren  v.  Dickson,  27  111.  115;  VanBusklrh 
v.  Day,  32  id.  260;  Morgan  v.  Peet,  32  id.  281;  Illinois  Cen- 
tral Railroad  Co.  v.  Sivearingen,  47  id.  206. 

The  same  rule  applies  to  criminal  cases.  Kennedy  v.  The 
People,  40  111.  488. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

At  the  June  term,  1879,  of  the  DeKalb  county  circuit 
court  an  indictment  was  presented  in  open  court  by  the 
grand  jury  of  that  county,  charging  George  Alexander  with 
the  murder  of  Anna  Alexander.  On  the  next  day  defendant 
was  arraigned,  and  entered  a  motion  to  quash  the  indictment. 
That  motion  the  court  overruled  and  the  accused,  standing 
mute,  the  court  directed  a  plea  of  "not  guilty  "  to  be  entered. 
The  record  recites  that  on  the  same  day  the  motion  to 
quash  the  indictment  was  overruled,  which  was  the  next 
day  after  the  indictment  was  presented  in  court,  defendant 
was  placed  on  his  trial,  and  was  by  the  jury  found  guilty  of 
murder,  and,  as  the  jury  by  their  verdict  fixed  the  "penalty 
of  death"  as  the  punishment,  the  accused  was  sentenced  by 
the  court  to  be  hanged  until  he  was  dead. 

The  accused  is  charged  with  the  murder  of  his  wife  by 
shooting  her.  That  he  killed  her,  admits  of  no  doubt.  The 
defence  is  that  the  gun  with  which  the  fatal  injury  was 
inflicted  was  accidently  discharged,  without  the  fault  of  de- 
fendant. The  testimony  of  defendant  is  to  that  effect,  but 
what  credit  was  to  be  given  to  it  was,  of  course,  for  the  jury. 

As  the  present  judgment  is  to  be  reversed  on  account  of 
erroneous  instructions  given  at  the  trial  on  behalf  of  the 
people,  Ave  forbear  to  remark  upon  the  merits  of  the  defence 
sought  to  be  interposed,  but  leave  the  question  of  the  guilt 
or  innocence  of  defendant  to  be  determined  by  the  jury  on 
another  trial. 

The  first  instruction  given  on  behalf  of  the  people  contains 
the  statutory  definition  of  murder,  and   states,  in  the  precise 
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lansniaffe  of  the  statute,  when  and  under  what  circumstances 
malice  will  be  implied. 

That  instruction  is  connected  with  the  next  following  one, 
which  declares,  "if  the  jury  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  killed  Anna 
Alexander,  as  charged  in  the  indictment,  under  circumstances 
showing  no  considerable  provocation,  but  showing  an  aban- 
doned and  malignant  heart  on  the  part  of  defendant,  the  law 
pronounces  it  murder,  and  the  jury  should  find  the  defendant 
guilty  of  murder,"  by  the  words,  "Hence  in  this  case." 

It  is  insisted  by  counsel  for  the  accused,  that  both  these 
instructions  were  written  on  separate  pieces  of  paper,  and  that 
the  addition  of  the  words,  "hence  in  this  case,"  vitiates  the 
first  instruction  and  renders  it  faulty,  but  we  do  not  find  it  so 
stated  in  the  record.  It  seems  more  probable  the  words  were 
intended  merely  to  connect  the  two  instructions  together. 
One  definition  of  the  word  "hence,"  as  given  in  the  recent 
edition  of  "  Webster's  Dictionary,"  is,  "from  this  cause  or 
reason;  as,  an  inference  or  deduction."  If  the  jury  under- 
stood the  word  "hence"  in  this  sense,  it  is  possible  it  may 
have  made  a  wrong  impression  on  their  minds.  What  the 
jury  may  have  or  would  believe  from  the  evidence,  as  to  the 
circumstances  of  the  killing,  can  not  be  said  to  be  "an  infer- 
ence or  deduction"  from  the  principles  stated  in  the  previous 
instruction.  But  there  is  another  sense  in  which  we  think 
the  phrase,  "Hence  in  this  case"  was  used  by  the  court.  In 
that  connection  it  is  the  equivalent  of  "therefore,"  and  must 
have  been  so  understood.  The  use  of  the  word  "  therefore," 
in  that  connection,  would  not  have  been  objectionable.  Adopt- 
ing that  meaning,  the  expression  "  hence  in  this  case"  is 
simply  a  pleonasm.  The  word  "  therefore  "  might  with  greater 
propriety  have  been  used  in  its  stead. 

The  fourth  instruction  in  the  series  given  on  behalf  of  the 
people,  is  as  follows:  "If  the  jury  shall  find,  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  killing  of  Anna 
Alexander  has  been   proved  as  charged   in   the   indictment, 
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then  any  defence  which  the  defendant  may  rely  upon  in  justi- 
fication or  excuse  of  the  act  or  to  reduce  the  killing  to  the 
grade  of  manslaughter,  it  is  incumbent  upon  the  defendant 
satisfactorily  to  establish  such  defence." 

This  instruction  does  not  state  a  correct  principle  of  law. 
Undoubtedly  it  was  the  intention  of  the  court  to  inform  the 
jury  when  the  burden  of  proof  would  shift  from  the  prosecu- 
tion to  the  defence,  but  the  charge  in  this  respect  is  much 
broader  than  the  law  will  warrant.  The  statute  declares  in 
clear  and  explicit  terms  when  the  burden  of  proof  is  upon 
the  defendant  in  such  cases,  and  the  court  may  not  require 
him  to  prove  more  than  the  statute  itself  requires.  Section 
155  of  the  Criminal  Code  declares,  "  the  killing  being  proved, 
the  burden  of  proving  circumstances  of  mitigation,  or  that 
justify  or  excuse  the  homicide, will  devolve  on  the  accused, 
unless  the  proof  on  the  part  of  the  prosecution  sufficiently 
manifests  that  the  crime  committed  only  amounted  to  man- 
slaughter, or  that  the  accused  was  justified  or  excused  in  com- 
mitting the  homicide." 

It  will  be  observed  that  the  instruction  given  contravenes 
this  provision  of  the  statute  in  two  essential  particulars: 
First,  it  casts  upon  the  accused  the  burden  of  proving  cir- 
cumstances of  mitigation,  or  that  justify  or  excuse  the  homi- 
cide, without  reference  to  the  question  whether  the  proof  on 
the  part  of  the  prosecution  may  have  sufficiently  manifested  the 
same  facts.  This  is  not  the  law.  If  the  proof  on  the  part 
of  the  prosecution  made  it  manifest  the  accused  was  justified 
or  excused  in  committing  the  homicide,  he  was  not  bound  to 
prove  it  by  affirmative  evidence  offered  by  himself.  Any 
instruction  that  made  it  necessary  for  him  to  offer  such 
additional  evidence  is  vicious,  as  casting  upon  the  accused  a 
burden  the  law  has  not  imposed. 

Second,  the  killing  was  proved,  but  the  accused  sought  to 
show  he  was  justified  or  excused  in  committing  the  homicide, 
and  this  instruction  told  the  jury  it  was  "incumbent  upon  the 
defendant   satisfactorily    to    establish    such    defence."      The 
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statute  has  not  required  him  to  so  prove  his  defence.  He 
is  only  bound  to  prove  the  circumstances  of  mitigation, 
or  that  justify  or  excuse  the  homicide,  as  any  other  fact  is 
to  be  proved.  The  jury  might  well  understand  from  the 
use  of  the  words  "satisfactorily  to  establish  such  defence/' 
that  something  more  than  mere  proof  of  such  circumstances 
was  required.  This  is  stating  the  rule  of  evidence  broader 
than  the  law  will  warrant.  The  statute  provides  he  is  only 
bound  to  prove  the  circumstances  that  justify  or  excuse  the 
homicide  as  any  other  fact  is  to  be  proved,  and  as  this  in- 
struction cast  upon  the  accused  what  may  have  well  been 
understood  to  be  a  higher  degree  of  proof,  it  is  plainly  erro- 
neous and  may  have  prejudiced  the  defence. 

A  defence,  though  not  satisfactorily  proven,  yet  it  might  be 
supported  by  such  proof  as  would  produce  grave  doubts  as  to 
the  guilt  of  the  prisoner.  Where  there  are  reasonable  doubts 
of  the  guilt  of  the  accused,  the  rule  of  law  is,  there  must  be 
an  acquittal. 

For  the  error  indicated  the  judgment  will  be  reversed,  and 

the  cause  remanded  for  a  trial  de  novo. 

Judgment  reversed. 

Walker,  Craig  and  Scholfield,  J  J.,  dissenting: 
We  dissent  from  the  opinion  of  the  court.  The  evidence 
preserved  in  this  record,  in  our  opinion,  shows,  beyond  all 
doubt,  that  the  defendant  wilfully  took  the  life  of  the  deceased. 
The  defence  that  she  was  killed  by  accident  is  unsupported 
by  anything  save  the  defendant's  own  statement,  and  it  is 
utterly  inconsistent  with  facts  established  by  uncontroverted 
evidence. 

It  was  said  in  Kennedy  v.  The  People,  (which  was  a  capital 
case,)  40  111.  497 :  "  This  court  has  often  held,  where  a  series 
of  instructions  embrace  the  law  of  the  case  when  taken  and 
considered  together,  though  one  of  them  may  be  erroneous, 
still,  for  such  error  a  judgment  will  not  be  reversed,  provided 
it  shall  appear  from  the  whole  record  that  substantial  justice 
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has  been  done,  and  no  prejudice  has  resulted  by  reason  of 
such  erroneous  instruction,  and  that  the  law  of  the  case  has 
been  fully  given  to  the  jury." 

The  same  doctrine  is  recognized  in  Leach  v.  The  People, 
53  111.  318,  Smith  v.  The  People,  74  id.  144,  and  Wilson  v. 
The  People,  94  id.  327. 

This  principle,  we  had  thought,  was  firmly  established  as  a 
part  of  the  criminal  law  of  this  State. 

The  objection  to  the  People's  third  instruction,  that  it  ex- 
cludes from  the  consideration  of  the  jury  proof  on  the  part 
of  the  prosecution,  of  circumstances  of  mitigation,  or  that 
justified  or  excused  the  homicide,  is  not  tenable,  for  the 
reason  that  there  is  not  the  slightest  foundation  for  pretend- 
ing that  there  was  any  such  evidence  before  the  jury.  Surely, 
it  was  never  held  to  be  error  to  not  submit  that  for  the  con- 
sideration of  the  jury  which  has  no  evidence  upon  which  to 
rest. 

If  the  People's  third  instruction  stood  unqualified  and 
alone,  we  concede  that  the  language  that  "it  is  incumbent  on 
the  defendant  to  satisfactorily  establish  his  defence,"  would 
render  it  erroneous.  But  it  does  not  stand  thus,  and,  taking 
it  as  it  does  stand,  it  is,  in  our  opinion,  impossible  that  it 
could  have  misled  the  jury.  If  it  stood  alone,  the  lan- 
guage indicated  would  be  objectionable,  because  it  would  leave 
the  jury  to  determine  for  themselves  how  much  evidence 
it  requires  to  "satisfactorily"  establish  the  defence;  but 
when  considered  in  connection  with  the  other  instructions, 
they  supplement  what  is  thus  omit-ted.  The  People's  first, 
second  and  third  instructions  indirectly  assert,  ami  their 
fourth,  fifth,  sixth  and  seventh  instructions  by  necessary 
implication  concede,  that  the  defendant  can  not  be  found 
guilty  unless  the  jury  shall  be  satisfied,  from  the  evidence, 
of  his  guilt,  beyond  a  reasonable  doubt.  This  is  directly 
asserted  in  defendant's  second,  third  and  fourth  instructions, 
and  there  is  nothing  in  any  instruction  even  tending  to  con- 
tradict it.    The  defendant's  third  instruction  covers,  and  puts 
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in  the  most  favorable  light  he  could  ask,  the  entire  ground 
of  his  defence.  It  says,  "that  if,  after  considering  all  the 
evidence,  the  jury  have  a  reasonable  doubt  that  the  defendant 
did  with  malice  aforethought,  but  did  by  accident, discharge 
the  gun,  whereby  the  deceased  was  killed,  then  the  jury 
should  find  the  defendant  not  guilty ." 

So,  it  would  seem  clear,  that  a  jury,  giving  heed  to  the 
instructions,  could  but  regard  that  the  defence  was  sufficiently 
made  out  to  authorize  a  verdict  of  not  guilty  when  it  raised  a 
reasonable  doubt  of  guilt. 

In  no  view,  however,  do  we  conceive  that  injustice  has  been 
done  the  defendant.  His  guilt  is  clear  to  a  moral  certainty. 
He  has  had  the  law  in  his  favor  fully  given  to  the  jury.  His 
conviction  has  not  been  the  result  of  passion,  prejudice  or 
misapprehension  of  the  facts  or  the  law,  and  it  ought  to 
stand. 


Thomas  B.  Ellis  et  al. 

v. 

Benjamin  T.  Sisson  et  al 

Filed  at   Ottawa  May  18,  1880 — Rehearing  denied  September  17,  1880. 

1.  Assignment — pendente  lite  does  not  change  equities.  After  the  filing  of  a 
bill  by  a  mortgagor,  to  set  aside  and  cancel  notes  and  a  mortgage  given  by 
him,  a  party  acquiring  such  notes  and  mortgage  by  assignment  will  acquire 
no  equities  more  than  the  assignor  from  whom  he  took  them,  and  besides  this 
the  assignee  of  a  mortgage  takes  it  subject  to  all  the  equities  in  favor  of  the 
mortgagor. 

2.  Same  —  when  subject  to  equities  of  maker.  Where,  after  the  maker 
of  notes  secured  by  his  mortgage  has  by  contract  sold  and  conveyed  the 
mortgaged  premises  in  satisfaction  of  his  indebtedness,  the  holder  places  them 
in  the  hands  of  his  surety  to  indemnify  him,  such  surety  being  a  party  to 
the  contract  by  which  the  debt  was  to  be  released,  the  original  creditor  can  take 
no  superior  equity  in  such  notes  and  mortgage  when  afterwards  transferred  to 
him,  but  will  take  subject  to  all  the  equities  of  the  mortgagor. 
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8.  Purchaser — pendente  lite,  bound  by  the  result  of  the  suit.  A  purchaser 
of  land  on  execution  against  a  party  who,  before  the  recovery  of  the  judg- 
ment, had  made  a  sale  of  the  same  and  tendered  a  deed  to  the  purchaser  who 
was  in  possession,  and  had  filed  his  bill  to  enforce  the  contract  of  sale,  is 
bound  by  the  result  of  the  suit  as  a  purchaser  pendente  lite,  and  if  the  vendor 
succeed,  this  will  show  he  had  no  beneficial  interest  in  the  land  subject  to 
sale  on  execution. 

4.  Mortgage — what  amounts  to  its  release.  When  a  mortgage  is  given  by 
two  owners  of  property  to  another  party,  after  which  the  owners  make  a  sale 
and  conveyance  of  the  same  to  another,  who  assumes  the  payment  of  the 
mortgage  as  a  part  of  the  purchase  money,  and  gives  his  notes  secured  by 
mortgage  for  the  balance,  and  such  purchaser  afterwards  sells  his  interest  in 
the  property  to  the  first  mortgagee  and  a  new  party  and  the  original  owner, 
the  two  first  only  executing  the  contract  of  sale,  for  a  certain  price,  the  pur- 
chasers agreeing  to  pay  the  same  after  deducting  the  amount  due  on  the  first 
mortgage  to  one  of  the  purchasers,  which  contract  the  vendor  substantially 
performs,  this  will  entitle  the  vendor  to  have  such  mortgage  assumed  by  him 
canceled,  it  being  a  part  of  the  purchase  price  he  was  to  receive  in  payment 
for  the  property. 

5.  Where  A  and  B  gave  a  mortgage  on  mill  property  to  C  for  $9280,  and 
afterwards  sold  the  mill,  property,  and  other  real  estate  and  a  store  to  D,  for 
over  $38,000,  from  which  was  deducted  $8000  due  from  A  and  A  and  B  to  D, 
for  machinery  for  the  mill,  and  $9780,  the  amount  of  his  mortgage  to  C, 
which  D  assumed,  leaving  a  balance  due  A  and  B  of  $14,989.54,  for  which  D 
gave  A  and  B  a  mortgage  on  the  mill  property  for  that  sum,  and  to  A  alone 
his  notes  and  mortgage  for  $1140  on  the  land,  and  afterwards  A  made  a 
verbal  agreement  with  D  for  the  repurchase  of  the  entire  property  for  his 
benefit  and  that  of  C  and  E,  by  which  D  was  to  reconvey  the  property  to  G 
and  E  for  D's  paid-in  interest,  which  was  to  be  secured  by  mortgage,  and  in 
which  C  was  to  have  an  interest  in  the  property  equal  to  his  mortgage,  or 
$9280,  and  release  his  mortgage,  and  E  was  to  purchase  D's  paid-in  interest 
and  to  share  in  proportion  to  its  amount,  and  A  was  to  have  the  store  and 
personal  property,  making  the  whole  equal  to  the  balance  due  him  and  B,  as 
they  might  thereafter  agree,  and  A  should  surreuder  the  notes  and  mortgage 
to  him  and  B,  and  when,  in  part  execution  of  this  agreement,  D  by  his  written 
contract  sold  and  transferred  all  the  property  to  A,  C  and  E,  the  two  latter 
only  executing  the  same  with  D,  who  also  gave  possession  of  all  the  property, 
and  afterwards  tendered  a  deed  for  the  property,  it  was  held,  that  this  not  only 
operated  to  release  the  mortgage  to  B,  but  also  the  mortgages  to  A  and  to  A 
and  B,  and  that  D  was  entitled  to  a  first  lien  upon  the  premises  as  against  an 
assignee  of  the  notes  and  mortgage  to  A  and  B. 

6.  Where  there  is  a  verbal  contract  of  a  purchaser  of  property  with  the 
former  owner,  that  if  the  purchaser  will  sell  out  the  same  to  two  other  per- 
sons, such   former  owner  will  accept  such  sale  in  satisfaction  of  the  debt  of 
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such  purchaser  for  the  original  purchase  money,  which  such  purchaser  does 
do  by  written  contract  and  by  surrendering  full  possession,  and  he  afterwards 
makes  a  tender  of  a  deed  for  the  property  to  such  persons,  this  will  operate  as 
a  satisfaction  of  his  indebtedness  to  the  former  owner. 

7.  Decree — relief  limited  by  prayer  of  bill.  On  bill  to  enforce  an  agree- 
ment to  execute  a  mortgage  on  property  sold  and  purchased  for  the  paid-in 
interest  of  the  complainant  in  the  property,  which  prayed  for  an  account  to 
be  taken  of  that  interest  in  a  store,  and  that  a  personal  decree  might  be  ren- 
dered against  the  purchaser  for  the  amount  of  the  paid-in  interest,  it  will  not 
be  error  to  refuse  to  make  a  personal  decree  for  the  value  of  the  goods  sold,  but 
such  a  decree  would  have  been  proper  had  not  the  prayer  limited  the  relief 
to  the  amount  of  the  paid-in  interest. 

8.  Practice  in  the  Supreme  Court — time  to  object.  It  is  a  rule  of  the 
conduct  of  judicial  proceedings,  that  advantages  in  a  party's  favor  will  be 
held  waived  by  not  insisting  upon  them  in  apt  time — by  taking  steps  in  a 
cause  without  before  relying  on  them. 

9.  So,  where  there  was  an  alleged  ground  of  objection  to  this  court  enter- 
taining a  second  appeal  in  the  same  case,  it  was  held  too  late  to  make  the 
objection  for  the  first  time  on  petition  for  a  rehearing.  The  question  being 
preliminary  in  its  nature,  should  have  been  raised  on  motion  to  dismiss  the 
appeal;  or  at  least  at  the  time  of  the  presentation  of  the  case  on  hearing,  in 
order  that  it  might  have  been  passed  upon  preliminarily,  and  before  the  con- 
sideration and  decision  of  the  case  upon  its  merits. 

Appeal  from  the  Appellate  Court  for  the  Second  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Peoria  county. 

One  branch  of  the  controversy  involved  in  this  record  has 
been  previously  before  this  court,  in  the  case  of  Sumner  et  al. 
v.  Waugh  et  al.  56  111.  531,  and  the  entire  cause  was  before 
the  court  again  in  the  case  of  Cable  v.  Ellis  et  al.  86  111.  525. 
In  the  latter  case  will  be  found  a  statement  of  the  facts,  and 
in  the  former  the  written  contract  of  September  30,  1858, 
upon  which  the  questions  in  the  case  so  largely  arise,  will  be 
found  set  out  in  full. 

4  A  general  outline  of  so  much  of  the  facts  as  may  be  essen- 
tial to  an  understanding  of  the  questions  herein  discussed,  is 
as  follows : 

In  1858,  John  M.  Waugh  was  the  owner  of  about  480  acres 
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of  land  in  Mercer  county,  Illinois.  He  kept  a  store,  and 
wished  to  build  a  steam  flouring  mill  on  the  premises.  For 
this  purpose  Benjamin  T.  Sisson,  his  son-in-law,  joined  him, 
under  an  agreement  by  which  Sisson  was  to  own  a  half  inter- 
est in  the  mill.  Sisson  advanced  $9280,  which  was  used  in 
the  building  of  the  mill. 

Thomas  B.  Ellis,  a  brother-in-law  to  Waugh,  was  carrying 
on  business  in  St.  Louis,  and  furnished  the  machinery  and 
fixtures  for  the  mill.  Sisson  afterward  sold  out  to  Waugh, 
and  the  latter  took  in  with  him  Henry  B.  Ellis,  a  son-in-law, 
as  well  as  a  brother-in-law.  Waugh  and  H.  B.  Ellis  gave 
Sisson  a  mortgage  on  the  mill  and  mill  lot,  consisting  of  two 
acres  of  the  land,  for  §9280.58,  that  being  the  amount  Sisson 
had  put  in,  in  the  construction  of  the  mill. 

Waugh  became  involved  in  debt,  and  wrote  to  T.  B.  Ellis 
at  St.  Louis  to  come  up  and  have  some  arrangement  made  for 
the  securing  of  his  claim  for  machinery  and  fixtures  furnished. 
T.  B.  Ellis  came,  and  the  result  was  that  T.  B.  Ellis  made 
a  purchase  in  form  of  the  entire  concern,  mill,  lands,  store 
and  other  personal  property  connected  therewith,  and  a  five 
acre  tract  with  a  house  thereon  in  which  Waugh  lived. 

The  price  fixed  for  the  partnership  property  of  Waugh  and 
H.  B.  Ellis  was  $32,269. 54,  and  for  the  Waugh  house  and 
five  acres  $1140.  From  the  sum  first  named  was  deducted 
the  Sisson  mortgage,  $9280,  which  was  assumed  by  T.  B. 
Ellis,  and  the  amount  of  T.  B.  Ellis'  claim  for  machinery, 
etc.,  furnished,  being  $8000,  which  left  a  balance  coming  to 
Waugh  and  H.  B.  Ellis  of  $14,989.54. 

Waugh  and  H.  B.  Ellis  made  a  deed  to  Thomas  B.  Ellis 
of  the  lands  and  mill  property  subject  to  the  Sisson  mortgage, 
and  Thomas  B.  Ellis  executed  his  notes  to  Waugh  and  H.  B. 
Ellis  for  said  sum  of  $14,989.54,  and  a  mortgage  back  on  the 
lands  and  mill  so  conveyed  to  him,  to  secure  the  payment  of 
the  notes.  Waugh  at  the  same  time  executed  to  Thomas  B. 
Ellis  a  deed  for  the  five  acre  tract  and  house,  and  Thomas  B. 
Ellis  executed  to  Waugh  his  note  for  $1140  and  a  mortgage 
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to  secure  its  payment  on  this  last  tract.  T.  B.  Ellis  gave 
Waugh  a  power  of  attorney  to  carry  on  the  business  and  left 
for  St.  Louis.  The  date  of  this  transaction  was  June  5,  1858. 
Afterward,  T.  B.  Ellis,  becoming  dissatisfied  with  Waugh's 
management,  came  up  to  the  mill  and  revoked  his  power  of 
attorney  to  Waugh,  and  carried  on  the  business  himself  for 
a  time,  and  then  on  September  30,  1858,  sold  out,  as  he 
alleged,  to  Waugh,  Sisson  and  John  B.  Rathbun,  also  a 
brother-in-law  to  Waugh,  all  the  property  real  and  personal, 
on  the  terms  stated  in  the  written  contract  of  that  date  above 
mentioned,  signed  by  Sisson  and  Rathbun  of  the  second  part, 
and  Thomas  B.  Ellis  of  the  first  part. 

There  having  been  a  failure,  through  disagreement  of  the 
parties,  in  fully  formally  consummating  this  contract  of 
September  30,  1858,  Thomas  B.  Ellis,  on  March  21,  1861, 
filed  his  bill  in  chancery  against  Sisson,  Eathbun  &  Waugh 
to  set  aside  and  cancel  the  two  mortgages  above  named  from 
Waugh  and  H.  B.  Ellis  to  Sisson,  and  from  T.  B.  Ellis  to 
Waugh  and  H.  B.  Ellis;  and  to  compel  Sisson  and  Rathbun 
to  give  to  T.  B.  Ellis  the  security  named  in  that  contract  for 
the  purchase  money  of  the  property  thereby  sold,  it  being 
claimed  that  he  was  entitled  to  such  relief  under  the  contract. 

Afterward,  while  such  suit  was  pending,  Sisson  assigned 
his  mortgage  to  Sumner  &  Co.,  who,  on  February  8,  1862, 
commenced  a  suit  in  chancery  for  its  foreclosure,  making 
T.  B.  Ellis,  Sisson,  Waugh  and  others  defendants.  On  hear- 
ing, the  circuit  court  dismissed  this  bill  of  Sumner  &  Co., 
and  their  appeal  from  that  decree  was  the  aforenamed  case  of 
Sumner  et  al.  v.  Waugh  et  al.  in  56  111.  531. 

After  the  decision  of  this  court  in  the  Sumner  &  Co.  case, 
and  while  that  case  and  the  above  mentioned  suit  of  T.  B.  Ellis 
were  still  pending,  some  time  in  1872,  Waugh  assigned  to 
P.  L.  Cable  the  aforenamed  notes  and  mortgage  given  by 
T.  B.  Ellis  to  Waugh  and  H.  B.  Ellis,  on  June  5,  1858, 
except  two  of  the  notes  of  $500  each,  before  transferred  to 
Reynolds  &  Ely.     Cable   then  filed   his  bill  in  chancery  on 
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June  29,  1872,  to  foreclose  that  mortgage,  making  the  Ellises 
and  the  parties  to  the  other  two  suits,  except  Rathbun, 
parties.  \ 

After  this,  the  circuit  court,  on  motion  of  T.  B.  Ellis,  con- 
solidated the  two  causes  wherein  Sumner  &  Co.  and  Cable 
were  respectively  complainants,  with  the  cause  wherein  he, 
T.  B.  Ellis,  was  complainant. 

T.  B.  Ellis  then  filed  an  amended  supplemental  bill  making 
all  the  parties  in  interest  defendants,  with  the  exception  of 
Waugh,  who  had  in  the  meantime  died,  and  his  heirs  were 
made  parties. 

All  the  said  suits  thus  consolidated  came  on  for  a  hearing 
in  April,  1875,  and  a  decree  was  rendered  by  the  circuit  court 
substantially  granting  T.  B.  Ellis  the  relief  prayed  for  in  his 
bill,  from  which  decree  Cable  took  an  appeal  to  this  court, 
where  the  decree  was  reversed,  which  is  the  case  of  Cable  v. 
Ellis  et  al.  86  111.  525. 

After  the  cause  was  remanded  to  the  circuit  court,  the  plead- 
ings were  amended  and  new  evidence  taken,  and  a  decree 
rendered  holding  the  mortgage  of  T.  B.  Ellis  to  Waugh 
and  H.  B.  Ellis  to  be  the  first  lien.  The  decree  was  affirmed 
by  the  Appellate  Court,  and  T.  B.  Ellis  and  Sumner  &  Co. 
appeal  to  this  court. 

Mr.  O.  H.  Browning,  Mr.  D.  McCulloch,  and  Mr.  Geo. 
W.  Spahr,  for  appellant  Ellis. 

Mr.  Robert  L.  Lyons,  for  Austin  Sumner's  admx.  and 
heirs. 

Mr.  H.  W.  Wells,  for  Cable  and  heirs  of  Waugh. 
Messrs.  James  &  Jack,  for  Rathbun. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  principal  question  which  is  here  presented  respects  the 
priority  of  lien  which   has   been   given  to  the   mortgage   of 
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T.  B.  Ellis  to  Waugh  and  H.  B.  Ellis,  which  Cable  is  seeking 
to  have  foreclosed. 

By  the  filing  of  his  bill  in  1861,  the  equities  of  T.  B.  Ellis 
became  fixed,  so  as  to  prevent  any  subsequent  assignees  of  the 
mortgages  acquiring  any  rights  thereunder  superior  to  those 
of  the  respective  mortgagees. 

Ellis  has  therefore  to  deal  with  the  case,  as  respects  Waugh, 
Sisson  and  Rathbun,  alone,  Sumner  &  Co.  and  Cable  having 
acquired  their  respective  interests  subsequent  to  the  filing  of 
the  bill  by  Ellis.  And  besides,  under  the  decisions  in  this 
State,  the  assignee  of  a  mortgage  takes  it  subject  to  all  equities 
in  favor  of  the  mortgagor. 

The  written  contract  of  September  30,  1858,  entered  into 
between  T.  B.  Ellis  of  the  first  part,  and  Sisson  and  Rath- 
bun  of  the  second  part,  was  an  agreement  by  the  party  of 
the  first  part  "to  sell,  release  and  convey  to  the  said  parties 
of  the  second  part,  all  his  paid-in  interest  in  the  Richland 
Grove  steam  mill,  store  and  lands  attached  to  the  same, 
amounting  to  $10,000,  more  or  less,  as  shall  appear  from 
authenticated  bills  rendered  at  the  final  closing  up  of  this  con- 
tract, which  shall  take  place  within  three  weeks  from  this 
date,  when  the  said  party  of  the  first  part  shall  make  to 
the  said  parties  of  the  second  part,  their  heirs,  executors, 
administrators  or  assigns,  a  good  and  sufficient  deed  of  con- 
veyance of  all  the  lands,  mills,  house,  and  all  other  appurte- 
nances of  whatsoever  kind,  as  set  forth  in  a  certain  mortgage 
given  by  the  said  party  of  the  first  part  to  John  M.  Waugh 
and  Henry  B.  Ellis,  dated  June  5,  1858,  reference  to  which 
will  fully  explain  boundaries,  conditions,  etc.;  also  for  a 
certain  mortgage  given  to  John  M.  Waugh  by  said  party  of 
the  first  part  for  the  payment  of  $1140  on  five  acres  and 
appurtenances,  etc.,  and  to  yield  up  to  the  said  parties  all  of 
the  aforesaid  premises  peaceably  at  the  signing  of  this  article, 
and  the  said  parties  of  the  second  part  agree  with  the  said 
party  of  the  first  part  that  they  will  make  over  the  balance, 
after  deducting  the  amount  held  by  Benjamin  T.  Sisson,  $9280, 
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and  the  said  $10,000,  more  or  less,  paid  in  by  the  said  party 
of  the  first  part,  and  sold  to  John  B.  Rathbun  (the  said  John 
B.  Rathbun  agreeing  to  pay  to  the  said  party  of  the  first 
part  the  said  sum  of  §10,000  at  the  expiration  of  seven  years, 
secured  by  mortgage  on  the  premises  sold,  and  interest  at  ten 
per  cent  per  annum,  etc.)  by  mortgage  on  the  premises,  in  the 
same  manner  and  on  the  same  or  like  terms  as  the  said  parties 
of  second  part  may  agree  with  the  said  John  M.  Waugh,  and 
it  is  further  agreed  that  all  the  parties  named  in  this  article 
shall  deliver  up  all  bonds,  mortgages,  deeds,  receipts  and 
papers  of  whatsoever  kind,  relating  to  their  contract,  so  soon 
as  the  same  is  lawfully  canceled/'  etc.  This  contract,  quite 
obscure  in  some  of  its  provisions,  we  considered,  and  to  some 
extent  put  an  interpretation  upon,  in  the  former  cases.  We 
decided  that  T.  B.  Ellis  had  substantially  performed  all  of 
his  part  of  the  agreement  and  was  in  no  default.  That  the 
Sisson  mortgage  was  satisfied  by  the  contract  of  September 
30,  1858;  that  it  was  a  part  of  the  purchase  price  of  the 
property  sold,  and  by  that  contract  was  to  be  canceled.  We 
do  not  see  why,  by  the  terms  of  that  contract,  the  same  was 
not  also  true  with  respect  to  the  Waugh  and  H.  B.  Ellis 
mortgage.  Why  it  was  not  equally  a  part  of  the  purchase 
price,  and  to  be  delivered  up  and  canceled. 

By  the  terms  of  that  contract,  "all  the  parties  named 
in  this  article  shall  deliver  up  all  bonds,  mortgages,  deeds 
and  receipts  and  papers,  of  whatsoever  kind,  relating  to 
their  contract,  so  soon  as  the  same  is  lawfully  canceled." 
Although  Waugh  was  not  a  party  signing,  he  was  a  party 
named  in  the  contract,  and  we  think  this  mortgage  of  his  was 
intended  to  be  embraced  in  this  comprehensive  language. 

We  think  that  the  "balance"  mentioned  in  the  contract, 
"after  deducting  the  amount  held  by  Benjamin  T.  Sisson, 
§9280,  and  the  said  $10,000,  more  or  less,  paid  in  by  the  said 
party  of  the  first  part  and  sold  to  John  B.  Rathbun,"  which 
Sisson  and  Rathbun  were  to  make  over  by  mortgage  on  the 
premises,  as  they  might  agree  with  Waugh,  meant  the  interest 
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of  Waugh  represented  by  this  mortgage  of  his,  for  $14,989.54, 
thus  implying  that  that  mortgage  was  to  be  released,  and  the 
amount  thereof  to  be  resecured  by  another  mortgage  to  be 
given  by  Sisson  and  Rathbun,  as  they  should  agree  with 
Waugh.  And  we  should  before  have  held  the  same  with 
regard  to  this  mortgage  that  we  did  as  to  the  Sisson  mort- 
gage, if  the  name  of  Waugh  had  been  signed  to  that  contract 
of  September  30,  1858. 

For  we  said  in  the  Sumner  &  Co.  case  that  the  contract 
seemed  to  contemplate  that  the  mortgage  to  Waugh  and  Ellis 
was  also  to  be  canceled,  but  that  not  being  parties  to  the 
agreement  they  could  not  be  affected  by  it. 

And  in  the  Cable  case,  "  it  was  doubtless  the  intention  of 
the  contract  of  September  30th  that  this  latter  mortgage 
(Waugh  and  Ellis),  also,  as  well  as  the  former  (Sisson),  should 
be  canceled,  so  as  to  give  T.  B.  Ellis  a  superior  lien  upon  the 
property  for  the  security  of  the  payment  of  his  paid-in  interest, 
and  for  the  carrying  out  of  such  intention,  and  being  im- 
pressed with  the  justice  of  the  claim  of  T.  B.  Ellis  that  he 
should  have  such  security,  we  have  anxiously  sought  for  some 
satisfactory  ground  upon  which  we  might  rest  the  support  of 
such  a  claim,  but  we  have  not  been  able  to  discover  any." 
And  further  on,  "  the  written  contract  of  September  30,  1858, 
was  not  signed  by  Waugh,  and  we  can  not  hold  him  as  bound 
by  that  contract  to  discharge  and  release  his  mortgage, 
although  we  may  strongly  suspect  there  was  a  secret  under- 
standing to  that  effect." 

The  original  bill  filed  by  T.  B.  Ellis  was  founded  on  this 
written  contract  of  September  30,  1858. 

The  bill  alleged  "that  orator  in  September,  1858,  was 
desirous  of  selling  the  said  mill,  store,  lands  and  other  prop- 
erty, and  on  September  30,  1858,  entered  into  a  written 
contract  with  Waugh,  Sisson  and  Rathbun  for  the  purchase 
and  sale  thereof,  by  which  said  Waugh,  Sisson  and  Rathbun 
purchased  of  orator  all  of  said  property,  real  and  personal, 
remaining  on  hand  at  that  time;  and  in  consideration  thereof 
8—96  III. 
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Waugh,  Sisson  and  Rathbun  agreed  to  pay  him  the  amount 
by  him  expended  and  paid  out  in  and  about  the  business  of 
himself,  of  Waugh  and  Ellis,  and  of  Waugh  and  Sisson,  for 
machinery,  goods,  merchandise,  etc.,  and  in  addition  thereto 
to  release  orator  from  the  notes  and  mortgage  to  Waugh  and 
to  Waugh  and  Ellis,  and  also  from  the  mortgage  to  Sisson. 
That  said  contract  was  in  writing,  and  a  copy  is  attached. 
That  said  Waugh  was  intended  to  be  and  was  equitably  a 
party  to  said  contract.  That  by  said  contract  orator  agreed 
to  sell  to  said  Waugh,  Sisson  and  Rathbun  all  his  paid-in 
interest  in  the  said  steam  mill,  stock  of  goods,  etc.,  and 
other  property."  Thus  showing  the  written  contract  of  Sep- 
tember 30,  1858,  was  the  foundation  of  the  bill.  The  diffi- 
culty before  was,  in  granting  relief  to  T.  B.  Ellis  under  a 
bill  containing  such  allegations. 

There  was  no  proof  of  such  a  joint  written  contract  or  of 
such  a  joint  contract  by  Waugh,  Sisson  and  Rathbun,  as 
alleged.     The  allegations  and  proofs  did  not  agree. 

The  amendment  which  has  been  made  to  the  bill  of  Ellis, 
since  the  case  was  remanded,  removes  the  difficulty  which 
before  existed.  It  sets  up  a  separate  verbal  agreement  on  the 
part  of  Waugh  to  release  his  mortgage.  The  amended  bill 
alleges  that  Waugh,  as  well  as  Ellis,  was  desirous  to  have 
some  new  arrangement  made  with  regard  to  the  property. 
That  to  effect  this  purpose,  Waugh  entered  into  negotiations 
with  Sisson  and  Rathbun  on  the  one  side,  and  with  Ellis  on 
the  other;  that  Waugh  made  representations  to  Ellis  that  he 
was  about  to  form  a  partnership  with  Sisson  and  Rathbun, 
and  pretended  to  be  negotiating  with  Ellis  for  the  purchase 
of  the  property  for  himself  and  Sisson  and  Rathbun,  and 
thereby  induced  Ellis  to  believe  that  the  sale  afterwards 
agreed  upon  was  a  sale  to  Waugh,  Sisson  and  Rathbun,  thus 
explaining  the  reason  which  led  him  to  make  the  statements 
he  did  in  his  bill  and  answer  before  filed.  That  the  negotia- 
tions made  by  Waugh  resulted  in  a  general  plan,  which,  in 
short,   was   that  Rathbun  was  to   become  the   purchaser  of 
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Ellis'  paid-in  interest  in  the  property;  that  Sisson  should 
release  his  mortgage  and  have  its  amount  for  his  share;  that 
Wangh  should  release  Ellis  from  the  payment  of  his  notes 
and  mortgage  to  Wangh  and  H.  B.  Ellis,  and  Wangh  to  have 
the  store  and  personal  property,"  together  with  a  sum  of 
money  or  property,  making  the  whole  equal  in  value  to  the 
balance  due  him  upon  said  notes  and  mortgage,  to  be  secured 
to  him  by  Sisson  and  Rath  bun,  as  they  might  thereafter 
agree  with  Wangh,  but  of  the  details  of  this  part  of  the 
arrangement  Ellis  was  not  informed,  and  that  Ellis  should 
turn  over  all  the  personal  property  and  execute  a  deed  for  the 
real  estate  to  Sisson  and  Kathbun  for  the  benefit  of  them- 
selves and  Wangh,  as  they  had  agreed  among  themselves. 

That  for  the  purpose  of  carrying  into  effect  this  general 
plan,  Waugh  agreed  with  Ellis  that  if  the  latter  would  enter 
into  and  perform  the  agreement  on  his  part  to  be  made  and 
performed,  he,  Wangh,  would  accept  such  performance  in 
satisfaction  of  Ellis'  indebtedness  on  his  notes  and  mort- 
gage to  Wangh  and  H.  B.  Ellis  and  release  the  mortgage ; 
that  relying  upon  this  agreement  of  Waugh,  Ellis  entered  into 
the  written  contract  of  September  30,  1858,  at  the  request  of 
Waugh,  and  made  the  surrender  of  the  property.  That  the 
written  contract  was  but  in  part  the  execution  of  this  general 
plan,  and  only  expresses  the  manner  in  which  such  general 
plan  was  to  be  executed,  so  far  as  it  was  to  be  executed  by 
Ellis,  Sisson  and  Rathbun. 

If  there  was  such  a  verbal  agreement  between  Waugh  and 
Ellis,  as  is  now  alleged,  we  can  have  no  doubt  that  this 
indebtedness  of  Ellis  to  Wangh  and  H.  B.  Ellis  was  dis- 
charged by  the  entering  into  by  Ellis  and  performance  of 
this  written  contract,  which  we  have  found  to  have  been  sub- 
stantially performed  by  him. 

The  only  inquiry,  then,  which  remains  is,  whether  Waugh 
did  make  such  an  agreement. 

As  objection  is  taken  to  the  testimony  of  Ellis  on  the  last 
hearing,  that   it  is  not  competent  under  the  statute,  being 
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taken  after  the  death  of  Waugh,  we  will  advert  only  to  such 
of  the  testimony  of  T.  B.  Ellis  as  was  taken  during  the  life- 
time of  Waugh.  T.  B.  Ellis,  in  his  testimony  in  1867,  states 
the  contract  substantially  as  he  does  now.  He  then  said 
that  Waugh  made  some  offers,  and  witness  told  him  the 
best  he  would  do.  That  Waugh  said  he  would  see  Sisson 
and  Hathbun  and  let  witness  know  what  he  could  do.  That 
they  all,  Waugh,  Sisson  and  Kathbun,  came  down  to  the 
mill  together,  and  they  closed  the  trade  that  afternoon  for 
the  mill  property.  He  said  the  mortgages  of  Sisson  and 
Waugh  were  to  be  released.  He  states,  it  is  true,  the  contract 
was  in  writing,  and  so  it  was,  as  far  as  Sisson  and  Rathbun 
were  to  be  bound  by  it.  He  further  said  that  Sisson  and  Rath- 
bun  were  to  carry  Waugh's  interest  in  the  concern  without 
his  name  appearing;  that  Waugh/s  interest  was  what  remained 
after  deducting  the  paid-in  interest  of  Ellis  and  the  Sisson 
mortgage.  Sisson's  interest  was  to  be  the  amount  of  his  mort- 
gage,  Rathbuu's  the  paid-in  interest  of  Ellis,  and  Waugh's 
the  balance. 

Waugh  drew  up  the  contract,  and  witnessed  it.  Waugh 
prepared  a  written  release  of  the  mortgage  to  himself  and 
Henry  B.  Ellis,  for  Henry  B.  Ellis  to  sign,  which  he  sent  to 
him  with  a  letter,  by  T.  B.  Ellis  when  the  latter  left  for  St. 
Louis  to  get  the  authenticated  bills  for  his  paid-in  interest, 
with  which  he  was  to  return  within  three  weeks.  On  his 
return  within  the  three  weeks  he  brought  this  release  signed 
by  H.  B.  Ellis.  Further,  when  the  parties  were  about  to 
disagree  concerning  the  authenticated  bills,  Rathbun  made 
the  objection  that  Ellis  could  not  give  a  good  title.  Ellis 
turned  to  Waugh  and  inquired  if  he  could  not,  to  which 
Waugh  answered:  "Yes,  if  I  release."  Ellis  then  asked 
him  if  he  was  not  going  to  release,  to  which  Waugh  replied 
he  would  if  Ellis  and  Sisson  and  Kathbun  would  settle 
about  the  bills.  Those  facts  indicate  strongly  that  Waugh 
had  made  a  verbal  agreement  to  release  the  mortgage.  Soon 
after  the  execution  of  the  September  30,  1858,  contract,  in  a 
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conversation  with  Griffith,  his  book  keeper,  about  it,  Waugh 
said  that  in  drawing  up  the  contract  he  had  looked  out  for 
his  own  interest;  that  those  who  signed  that  contract  did  not 
know  what  they  were  doing. 

The  witness  Joseph  Pitman  testifies  that  a  week  or  two 
before  September  30,  1858,  he  went  to  Wangh  to  collect  a 
claim  he  had  against  him,  when  Waugh  told  him  he  was 
about  to  buy  in  again  in  the  store  and  mill,  and  said,  "come 
back  about  such  a  time,  and  I  think  we  will  have  it  all  ar- 
ranged; myself  and  Sisson  and  Dr.  Rathbun  are  about  buying 
in  again;  I  think  we  will  get  it  all  straightened  up."  He 
told  the  witness  when  to  come  back,  and  said  if  the  trade 
was  made  he  would  pay  the  claim  either  in  goods  or  money. 
Witness  came  at  the  time  appointed.  Xo  one  was  then  there 
but  T.  B.  Ellis.  After  dinner  Waugh,  Sisson  and  Rathbun 
came  together.  In  the  presence  of  Sisson  and  Rathbun  Waugh 
then  told  witness  they  were  about  making  the  trade,  and  he 
thought  they  would  get  through  with  it  that  afternoon  in 
time  for  him  and  witness  to  settle.  Pitman  then  went  into 
the  store  where  T.  B.  Ellis  was,  and  told  him  what  had  been 
said.  Waugh,  Sisson  and  Rathbun  then  came  into  the  store, 
and  after  talking  a  few  minutes  at  the  counter  Waugh  said, 
"  I  will  fix  up  the  papers."  Pitman  then  followed  Wangh  to 
the  desk  and  asked  him  if  he  was  going  to  settle  with  him. 
Waugh  then  told  Ellis  to  pay  Pitman  off  in  goods,  and  Ellis 
let  him  have  the  amount  of  §86.60  on  the  claim  of  witness, 
and  the  balance,  §6.40,  witness  got  at  another  time. 

This  is  attempted  to  be  explained  upon  the  pretence  that 
Ellis  sold  the  store  to  Waugh  alone.  But  we  before  consid- 
ered this  pretension  and  the  evidence  bearing  upon  it,  and 
held  that  the  sale  of  the  store  was  made  to  Sisson  and  Rath- 
bun, that  the  written  contract  said  it  was  sold  to  them,  and 
that  must  control,  as  being  the  best  evidence. 

James  B.  Ellis  testifies  that  Waugh  told  him  he  was  a  part- 
ner with  Sisson  and  Rathbun;  that  they  were  carrying  his 
interest,  and  that  he  told  this  to  Sisson,  who  made  no  reply. 
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The  witness  Cottenburg  testifies  that  Waugh  said  he  was 
a  partner;  that  he  had  his  property  so  fixed  he  could  do  busi- 
ness. And  after  the  difficulty  commenced,  according  to  the 
testimoney  of  Lawhead,  Waugh  was  living  on  the  land, 
claiming  to  own  it  and  working  the  coal  upon  it  for  his  own 
benefit. 

R.  B.  Ellis  testifies  that  Waugh  was  a  silent  partner  with 
Sisson  and  Rathbun. 

These  references,  and  others  that  might  be  'made  to  the 
testimony,  show  that  there  was  some  sort  of  an  arrangement 
outside  the  written  contract  existing  between  Waugh  and 
Sisson  and  Rathbun,  by  which  Waugh  was  in  some  way  to 
have  the  benefit  of  Sisson  and  Rathbun's  purchase  from  Ellis. 

Sisson  says,  "I  merely  took  my  interest  back ;  that  was  the 
extent  of  my  claim,  and  I  was  to  have  an  interest  in  the 
whole  property,  to  the  extent  of  my  claim,  as  shown  by  the 
mortgage." 

And  must  we  not  believe,  from  the  circumstances,  that  the 
case  was  the  same  with  this  other  mortgage  held  by  Waugh, 
and  by  his  agreement? 

Waugh  testified  that  he  supposed  that  the  papers  referred 
to  in  the  contract  as  to  be  delivered  up,  meant  all  the  papers 
held  against  T.  B.  Ellis  on  account  of  this  property.  He 
therefore  understood  the  contract  contemplated  the  surrender 
of  his  mortgage,  and  if  he  has  participated  in  the  enjoyment 
of  the  full  benefit  of  the  contract,  it  is  but  right  that  he 
should  surrender  the  mortgage. 

Waugh  appears  ever  to  have  been  the  central  figure  in  the 
whole  concern  of  this  property,  and  to  have  been  the  prime 
actor  in  bringing  about  the  arrangement  which  resulted  in  the 
written  contract  of  September  30,  1858.  The  purpose  of  the 
transaction  appears  clearly  enough  to  have  been  a  change  of 
the  relation  of  Ellis  toward  the  property  from  that  of  vendee 
to  that  of  mortgagee, — to  let  Ellis  out  of  the  concern,  just 
as  if  he  had  never  purchased  it,  and  to  give  him  security  for 
his  paid-in  interest. 
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The  making  of  the  written  contract  of  September  30,  1858, 
seems  to  have  been  only  one  step  in  the  carrying  out  of  a 
scheme  which  we  think  had  been  devised  by  Waugh.  That 
contract  undoubtedly  expresses  all  that  was  intended,  so  far 
as  Ellis,  Sisson  and  Rathbun  were  contracting  parties  with 
each  other;  but  there  were  other  agreements  relating  to  the 
subject  matter  among  the  different  parties  interested,  which 
that  contract  does  not  express. 

We  are  satisfied,  from  the  evidence,  that  outside  of  this 
written  contract  there  was  a  verbal  agreement  between  Waugh 
and  Ellis,  to  the  purport  that  if  Ellis  would  sell  out  to  Sisson 
and  Rathbun,  he,  Waugh,  would  accept  such  sale  in  satisfac- 
tion of  the  debt  of  Ellis  to  Waugh  and  H.  B.  Ellis. 

We  think  that,  by  virtue  of  this  agreement,  and  the  trans- 
fer of  the  property,  which  was  made  by  T.  B.  Ellis,  and  the 
full  enjoyment  of  it  ever  since  by  Sisson,  Rathbun  and  Waugh 
among  them,  the  notes  and  mortgage  to  Waugh  and  H.  B. 
Ellis  were  satisfied ;  and  as  those  to  Sisson  are  also  satisfied, 
that  T.  B.  Ellis  is  entitled  to  a  first  lien  upon  the  property 
for  his  paid-in  interest. 

This  necessarily  subordinates  the  lien  of  Sumner  &  Co., 
giving  them  but  the  second  lien  for  the  amount  of  their  claim. 

Since  this  case  was  last  before  this  court  Sumner  &  Co. 
have  also  amended  their  cross-bill  by  setting  up  that  they 
have  obtained  title  to  the  lands  in  controversy  by  virtue  of  a 
conveyance  from  one  John  C.  Wharton.  Wharton  was  an 
execution  purchaser  under  an  execution  issued  upon  a  judg- 
ment against  T.  B.  Ellis  rendered  in  1871.  Although  the 
legal  title  then  appeared  to  be  in  Ellis,  it  was  but  a  naked 
legal  title,  the  equitable  interest  being  in  Sisson  and  Rath- 
bun, or  Sisson,  under  the  contract  of  September  30,  1858; 
and  Ellis  having  tendered  a  conveyance  which  had  been  refused 
to  be  received.  The  judgment  and  sale  were  long  after  this 
litigation  had*  been  commenced,  and  while  it  was  pending, 
and  the  purchasers  would  be  bound  by  the  result  of  this  suit 
as  purchasers  pendente  lite.     Ellis  had  no  beneficial  interest 
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with  respect  to  the  land,  other  than  having  a  vendor's  lien, 
or  as  mortgagee.  There  would  be  nothing  in  this  regard 
which  would  be  bound  by  the  judgment  or  pass  under  execu- 
tion sale.  We  have  frequently  held  a  vendor's  lien  not  to  be 
assignable;  and  in  Delano  v.  Bennett,  90  111.  533,  we  held 
that  a  conveyance  of  a  mortgagee's  interest  in  land,  without 
an  assignment  of  the  debt,  passed  no  title. 

It  appears  there  was  an  indebtedness  of  Waugh  to  Sum- 
ner &  Co. ;  that  Sisson  had  assumed  to  pay  this  indebted- 
ness, and  that  to  indemnify  Sisson  on  account  thereof,  Waugh 
gave  to  Sisson  these  notes  of  T.  B.  Ellis  to  Waugh  and  II.  B. 
Ellis,  and  which  Sisson  held  for  some  time.  These  notes, 
then,  having  thus  been  placed  in  Sisson's  hands  as  a  security 
to  indemnify  him  against  this  indebtedness  of  Waugh  to 
Sumner  &  Co.,  which  Sisson,  as  surety  for  Waugh,  had 
assumed  to  pay,  it  is  contended  that  Sumner  &  Co.,  the 
principal  creditors,  are  entitled  to  the  full  benefit  of  that 
security.  It  is  .sufficient  to  say,  as  to  this,  that  it  was  not 
until  after  the  contract  of  September  30,  1858,  that  the  notes 
were  thus  placed  in  the  hands  of  Sisson,  and  any  equity  bf 
Sumner  &  Co.  in  the  respect  claimed,  must  be  subject  to  the 
prior  equity  of  Ellis  to  have  the  notes  delivered  up  and 
canceled. 

It  is  further  complained  of  on  the  part  of  Ellis,  that  the 
circuit  court  rendered  a  personal  decree  against  Rath  bun,  in 
case  of  deficiency  of  the  proceeds  of  the  mill  and  lands,  for 
only  the  amount  of  Ellis'  paid-in  interest  in  the  store,  instead 
of  for  the  full  amount  of  the  goods.  This  decree  seems  to  be 
in  accordance  with  the  opinion  of  this  court  given  on  the 
rehearing  before,  and  we  think  it  now  too  late  to  call  in 
question  our  former  decision  in  this  respect. 

The  paid-in  interest  in  the  store  was  what  the  contract 
purported  to  sell,  and  the  bill  of  Ellis  prayed  that  the  court, 
upon  final  hearing,  might  take  an  account  and  determine  the 
amount  of  complainant's  paid-in  interest  in  the  store,  and 
that  a   personal  decree  might  be  rendered  against  Sisson  and 
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Rathbun  for  the  amount  of  such  interest.  So  that  the  bill 
only  seemed  to  have  asked  a  personal  decree  for  the  amount 
of  the  paid-in  interest  in  the  store,  and  not  for  the  value  of 
the  goods. 

But  the  court  only  allowed  for  this  paid-in  interest  in  the 
store,  $53,  for  account  books  and  a  small  freight  bill.  This  sum 
appears  to  us  to  be  too  small.  The  goods  invoiced  at  $4021.02, 
and  the  other  personal  property,  $675,  making  in  all  $4769.02, 
and  as  this  was  all  turned  over  unincumbered  by  Ellis  to 
Sisson  and  Rathbun,  and  Ellis  was  to  have  security  on  what 
was  sold  for  his  entire  paid-in  interest  in  mill  as  Avell  as 
store,  there  seems  no  sufficient  reason  why  the  personal  decree 
against  Rathbun,  in  respect  to  the  goods,  should  not  be  for 
their  value,  had  not  Ellis  in  his  bill  limited  the  personal 
decree  asked  to  his  paid-in  interest  in  the  store. 

We  do  not  see  how  the  finding  of  the  master  that  Ellis 
had  withdrawn  from  the  store  goods  amounting  to  $2500,  is 
supported.  The  goods  invoiced  May  5,  1858,  when  Ellis 
took  them,  $3351.74,  while  the  same  stock  invoiced  October 
5,  $4021.02.  It  is  true,  Ellis  had  sold  to  the  amount  of  $2500, 
but  it  does  not  appear  that  he  had  withdrawn  all  this.  The 
book  accounts  and  notes  taken  for  goods  sold  were  turned 
over  under  the  contract,  and  Ellis  seems  in  the  meantime  to 
have  added  to  the  stock  sufficient  to  make  it  more  than  it  was 
when  he  purchased. 

And  we  do  not  perceive  upon  what  evidence  the  master 
found  that  Ellis  resold  the  goods  for  $3351.54.  He  sold  his 
interest  in  the  entire  concern  for  what  he  had  invested  in  it, 
which  appears  to  have  been  $9866.63. 

It  seems  agreed  this  was  the  amount  of  the  entire  paid-in 
interest  in  mill  and  store.  And  the  paid-in  interest  in  the 
mill  seems  to  have  been  $8000. 

What  but  the  paid-in  interest  in  the  store  does  the  differ- 
ence between  these  two  sums  represent? 

We  are  not  satisfied  with  the  finding  as  to  the  amount  of 
the  paid-in  interest  in  the  store.     We  leave  this  matter  of  the 
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amount  of  Ellis'  paid-in  interest  in  the  store  open  for  further 
inquiry  and  determination  in  the  circuit  court. 

There  appears  to  have  been  some  taxes  paid  by  Sumner  & 
Co.  Whatever  taxes  they  have  paid  should  be  first  reim- 
bursed to  them  from  the  proceeds,  with  interest. 

The  decree  of  the  Appellate  Court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformity  to  this 
opinion. 

Decree  reversed. 

Dickey,  J:  I  can  not  concur  in  this  decision.  The  alleged 
oral  agreement  was  not  set  up,  as  I  think,  in  apt  time,  and 
it  is  not  satisfactorily  proved.  As  against  Cable,  who  bought 
in  ignorance  of  the  same,  it  ought  not  to  prevail. 

Subsequently,  upon  an  application  for  a  rehearing,  the  fol- 
lowing additional  opinion  was  filed: 

Per  Curiam:  Petitions  for  a  rehearing  in  this  case  have 
been  filed  on  the  part  of  P.  L.  Cable  and  the  heirs  of  J.  M. 
Waugh  and  J.  B.  Rathbun. 

After  a  careful  consideration  of  the  grounds  of  the  petitions, 
upon  the  merits  of  the  controversy  between  the  parties  and 
the  questions  heretofore  presented,  we  feel  satisfied  with  our 
former  opinion  and  judgment,  and  see  no  reason  for  changing 
the  same. 

One  new  question  is  now  for  the  first  time  presented  to  our 
attention  by  Cable,  as  a  ground  for  a  rehearing,  which  is  as 
follows: 

When  the  case  was  last  before  us  we  reversed  the  decree, 
and  remanded  the  cause  for  further  proceedings  in  conformity 
with  the  opinion  then  rendered.  On  the  case  being  remanded 
to  the  circuit  court  that  court  allowed  an  amendment  of  the 
bill  by  setting  up,  in  substance,  that  the  agreement  of  Waugh 
in  the  bill  mentioned  was  by  parol  instead  of  in  writing,  as 
alleged  in  the  original  bill,  and  further  proofs  were  taken. 

It  is  now,  on  this  petition  for  a  rehearing,  urged  for  the  first 
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time  that  it  was  error  to  allow  the  bill  to  be  amended  and 
hear  farther  proofs,  and  that  a  second,  the  present  appeal, 
should  not  be  entertained.  Without  passing  upon  the  merits 
of  this  question,  we  think  it  is  too  late  now,  upon  this  peti- 
tion for  a  rehearing,  to  raise  it  for  the  first  time. 

It  is  a  familiar  rule  of  the  conduct  of  judicial  proceedings, 
that  advantages  in  a  party's  favor  will  be  held  waived  by  not 
insisting  upon  them  in  apt  time — by  taking  steps  in  a  cause 
without  before  relying  on  them..  The  question  here  was 
properly  as  to  entertaining  the  appeal — it  was  preliminary 
in  its  nature — and  should  have  been  raised  on  motion  to  dis- 
miss, or  at  least  at  the  time  of  the  presentation  of  the  case 
on  hearing,  in  order  that  it  might  have  been  passed  upon 
preliminarily,  and  before  the  consideration  and  decision  of 
the  case  upon  its  merits. 

Had  this  course  been  pursued,  if  the  objection  was  a  valid 
one  it  might  have  been  passed  upon  at  the  threshold,  and  the 
court  been  saved  the  great  labor  of  the  examination  of  this 
voluminous  record  and  the  decision  upon  the  general  merits 
of  the  questions  involved  in  this  controversy.  But  without 
making  objection  in  this  court  to  the  entertaining  of  the  ap- 
peal, or  to  the  action  taken  by  the  circuit  court  after  the  cause 
was  remanded,  the  counsel  for  this  petitioner  went  on  and 
presented  an  argument  and  submitted  to  us  for  decision  the 
case  upon  the  entire  merits  of  the  controversy  between  the 
parties,  irrespective  of  any  irregularity  in  the  proceeding 
subsequent  to  the  remanding  of  the  case,  or  in  taking  the 
appeal. 

The  ground  of  the  objection  to  the  course  pursued  by  the 
lower  court  in  allowing  a  new  question  to  be  presented  and 
heard  by  the  amendment  of  the  bill  and  taking  further  proofs, 
is,  that  it  encourages  delay  and  protracts  a  final  decision. 
But  the  very  same  objection  lies  to  the  present  application  of 
this  petitioner.  He  lay  by  and  presented  the  case  on  argument 
and  for  decision  without  raising  the  present  question.  Now, 
for  the  first  time,  after  a  final  decision,  he  presents  this  ques- 
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tion  upon  a  petition  for  a  rehearing,  which  he  ought  to  have 
raised  to  the  court  before  the  submission  of  the  case  for  de- 
cision.    All  his  points  ought  to  have  been  then  made. 

To  allow  such  a  practice  as  the  present,  has  the  same  ten- 
dency to  encourage  delay  and  prolong  litigation  as  the  action 
in  the  circuit  court  which  petitioner  now  complains  of,  and 
asks  an  opportunity,  after  the  case  is  decided,  to  present  to 
this  court  for  review. 

To  prevent  great  injustice  we  might  permit  this  to  be  done. 
But  we  are  entirely  satisfied  with  the  present  decision  as 
doing  equity  between  the  parties.  We  think  it  carries  out 
the  intent  and  purpose  of  Waugh  that  his  mortgage  should 
be  canceled. 

And  we  expressed  ourselves  to  this  effect  in  both  our  two 
former  opinions  in  the  cases  of  Sumner  et  al.  v.  Waugh  et  al. 
56  111.  531,  and  Cable  v.  Ellis  et  al.  86  id.  525,  as  stated  in 
our  opinion  herein.  A  reason  we  could  not  determine  in 
favor  of  Ellis'  priority  in  those  cases  was,  that  WaugVs 
alleged  agreement  to  cancel  his  mortgage  was  set  up  as  being 
in  writing,  and  we  could  not  find  that  he  had  signed  the 
alleged  written  contract. 

But  after  the  amendment  of  the  bill  alleging  the  agreement 
to  be  by  parol,  we  found  no  variance  between  the  allegations 
and  proofs,  and  saw  our  way  to  decide  as  we  did,  in  favor  of 
Ellis. 

The  objection  which  petitioner  now  seeks  the  opportunity 
to  avail  himself  of,  is  one  as  to  the  mode  of  procedure  only, 
and  not  touching  the  real  equities  of  the  case. 

The  question  on  this  appeal  is  not  the  same  as  that  decided 
on  the  former  appeal.  On  that  appeal  it  was,  whether  Waugh 
was  bound  to  cancel  his  mortgage  by  virtue  of  a  written  con- 
tract alleged  in  the  bill.  On  this  appeal  it  is,  whether  he 
was  so  bound  by  virtue  of  a  parol  contract. 

We  think  we  may  properly  refuse  to  this  petitioner  a  rehear- 
ing, in  order  to  afford  to  him  an  opportunity  to  present  for 
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consideration  this  new  point  which  he  failed  to  make  before 
in  the  case.     A  rehearing  is  denied,  as  to  both  petitioners. 

Rehearing  denied. 

Dickey,  Ch.  J.:  I  think  the  rehearing  ought  to  be  granted. 
The  record  is  very  voluminous,  and  I  can  not  examine  it  in 
detail  at  present.  If  other  duties  permit,  I  will  present  my 
views  hereafter. 


Lake  Shore  and  Michigan  Southern  Eailway  Qo.et  al. 

v. 
The  Chicago  and  Western  Indiana  Eailroad  Co. 

Ottawa,  September   Term,  1880. 

1.  Right  op  way — defence  in  proceeding  for  condemnation.  In  a  proceeding 
in  the  county  court  for  condemnation  for  a  right  of  way  for  a  railroad  across 
the  right  of  way  and  railroad  track  of  another  company,  questions  as  to  the 
sufficiency  of  a  city  ordinance  in  respect  to  the  right  of  the  company  seeking 
the  condemnation,  and  as  to  the  right  of  such  company,  under  the  constitution 
and  the  Eminent  Domain  act,  to  cross  the  track  of  another  company,  and  as 
to  injury  to  the  franchise  of  the  company  whose  road  is  sought  to  be  crossed, 
and  as  to  the  proposed  crossing  being  a  continuing  nuisance  resulting  to  the 
last  named  company  from  the  operation  of  the  new  road,  are  all  of  a  char- 
acter, if  available  at  all  to  the  party  relying  upon  them,  such  as  may  be 
interposed  as  a  defence  at  law  in  the  condemnation  proceeding. 

2.  Stay  of  proceedings — defence  at  laio.  On  error  in  this  court  to  review 
a  decree  dissolving  an  injunction  and  dismissing  the  bill  under  which  it  was 
sought  to  restrain  a  railroad  company  from  further  prosecution  of  proceed- 
ings then  pending  in  the  county  court  for  condemnation  of  ground  for  right 
of  way,  on  motion  that  the  writ  of  error  be  made  to  operate  as  a  supersedeas 
and  that  an  order  be  entered  staying  the  condemnation  proceedings  until  the 
determination  of  the  cause  on  error,  it  was  held,  that,  apart  from  any  question 
as  to  the  authority  of  this  court  to  order  a  stay  of  the  proceedings,  it  would 
not  exercise  such  a  jurisdiction  where  the  grounds  of  the  motion  were  of  such 
character  as  might  be  interposed  as  a  defence  at  law  in  the  proceeding  sought 
to  be  stayed. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county. 
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The  Chicago  and  Western  Indiana  Railroad  Company  in- 
stituted proceedings  in  the  county  court  of  Cook  county  for 
the  condemnation  of  a  right  of  way  across  the  right  of  way 
and  railroad  track  of  the  Lake  Shore  and  Michigan  Southern 
Railway  Company,  and  also  across  the  right  of  way  and 
railway  track  of  the  Chicago,  Rock  Island  and  Pacific  Rail- 
road Company,  in  the  city  of  Chicago. 

Pending  these  proceedings,  these  two  latter  companies  ex- 
hibited their  bill  in  chancery  in  the  Superior  Court  of  Cook 
county,  asking  an  injunction  against  the  former  company, 
restraining  it  from  further  action  in  the  condemnation  pro- 
ceeding in  the  county  court.  An  interlocutory  injunction 
was  allowed,  which,  upon  hearing,  was  dissolved,  and  the  bill 
dismissed.  Thereupon  the  complainants  sued  out  this  writ 
of  error,  and  now  move  the  court  that  the  writ  of  error  be 
made  to  operate  as  a  supersedeas,  and  that  the  defendant  in 
error  be  ordered  to  stay  all  proceedings  in  its  condemnation 
suit  in  the  county  court  until  the  determination  of  this  cause 
in  this  court. 

Mr.  Thomas  F.  Withrow,  Mr.  C.  D.  Roys,  Mr.  J.  L. 
High,  and  Mr.  G.  W.  Kretzinger,  for  the  motion,  con- 
tended'that  the  record  discloses  a  clear  case  of  irreparable 
injury  which  will  be  sustained  by  plaintiffs  in  error,  unless 
the  condemnation  proceedings  are  stayed  until  the  determina- 
tion of  this  cause  in  this  court. 

Counsel  referred  to  the  case  of  Dunbar  v.  The  Chicago 
and  Western  Indiana  Railroad  Co.  95  111.  571,  as  settling 
only  one  of  the  several  questions  presented  in  this  cause 
viz:  the  effect  of  the  ordinance  of  the  city  of  Chicago 
granting  permission  to  defendant  in  error  to  enter  the  city. 
Counsel  said  :  That  case  was  one  for  the  condemnation  of 
private  property  for  railroad  purposes.  In  this  case,  it  is 
sought  to  condemn  a  crossing:  or  intersection  of  railroad 
property  for  no  higher  use  or  purpose.  In  addition  to  the 
question  of  the  effect   of  the   ordinance,  it' was   insisted  that 
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defendant  in  error  should   not  be   allowed  to  condemn  the 
proposed  crossing,  because: 

1.  The  constitution  limits  the  exercise  of  the  right  of 
eminent  domain,  and  has  not  extended  it  to  authorize  the 
proposed  condemnation. 

2.  The  property  of  one  corporation  can  not  be  subjected, 
by  the  exercise  of  the  right  of  eminent  domain,  to  a  use  in 
behalf  of  another  corporation  of  no  higher  nature  than  that 
to  which  it  was  originally  subjected. 

3.  The  General  Assembly  has  provided  neither  tribunal, 
method  nor  procedure  for  determining  the  point  and  manner 
of,  or  the  compensation  for  the  crossing  of  one  railroad  for 
another  in  the  event  of  a  disagreement  between  the  two  roads, 
the  Eminent  Domain  act  having  no  application  to  such  case. 

4.  The  injury  to  the  franchises  of  plaintiffs  in  error  which 
would  result  from  the  proposed  crossing. 

5.  The  continuing  nuisance  which  would  result  to  plain- 
tiffs in  error  from  the  proposed  crossing  and  from  the  opera- 
tion of  the  new  road  by  three  other  lines  of  railroad,  as 
proposed. 

In  support  of  the  jurisdiction  of  this  court  to  order  the 
stay  of  proceedings,  counsel  cite  Rev.  Stat.  1874,  ch.  37,  sec. 
7;  Huguenin  v.  Bassley,  15  Ves.  180;  Chegary  v.  Scofield,  1 
Halst.  Ch.  525;  Doughty  v.  Somerville  and  E.  R.  Co.  3  Halst. 
Ch.  629;  Insurance  Co.  v.  Ward,  20  Wend.  588;  Eden  on 
Injunc.  374-5. 

Messrs.  Lawrence,  Campbell,  &  Lawrence,  contra, 
contended  that  the  motion  for  a  stay  order  is  simply  a  motion 
for  an  original  injunction  in  this  cause,  which  this  court  has 
no  authority  to  grant,  citing  Rev.  Stat.  1874,  ch.  69,  sec  1,  as 
indicating*the  only  method  of  continuing  an  injunction  which 
has  been  once  dissolved  by  the  inferior  court. 

Counsel  referred  to  Rev.  Stat.  ch.  37,  sec.  7,  cited  by 
plaintiffs   in  error,  and   insisted  that  section  refers  solely  to 
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final  process  in  cases  which  have  been  determined  by  the  Su- 
preme Court. 

Moreover,  it  was  contended  that  the  alleged  grounds  for 
this  motion  are  available  as  a  defence  to  the  proceeding  in  the 
county  court  and  should  there  be  interposed.  Being  availa- 
ble as  a  defence  at  law,  the  court  will  not  enjoin  the  proceed- 
ings,— citing  New  York,  etc.  v.  American,  11  Paige,  384;  Beau- 
champ  v.  Putnam,  34  111.  378;  Smith  v.  Short,  11  Iowa,  523; 
Powell  v.  Chamberlain,  22  Geo.  123;  Gibson  v.  Moore,  22 
Texas,  611. 

In  support  of  the  proposition  that  the  defence  can  be  made 
in  the  condemnation  suit,  the  case  of  P.,  P.  and  J.  P.  P.  Co. 
v.  P.  and  S.  P.  P.  Co.  66  111.  174,  was  cited 

Walker,  J. :  So  far  as  we  can  gather  from  the  suggestions 
made  in  support  of  this  motion,  the  grounds  alleged,  if  avail- 
able at  all  to  the  party  relying  upon  them,  appear  to  be  of  a 
character  such  as  may  be  interposed  as  a  defence  at  law  in  the 
condemnation  proceedings  now  pending  in  the  county  court, 
so  that,  even  conceding  that  this  court  has  the  power  to  order 
a  stay  of  those  proceedings,  it  would  not  be  an  appropriate 
exercise  of  such  a  jurisdiction.  The  defence  being  of  a 
character  which  may  be  made  at  law,  there  is  no  reason  for 
ordering  a  stay  of  proceedings  in  the  court  in  which  it  may 
be  interposed. 

Should  the  defence  not  be  allowed  in  the  county  court,  the 
railroad  companies  have  their  remedy  by  appeal  to  the  proper 
tribunal,  where  the  case  may  be  reviewed. 

Motion  denied. 
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LORINDA  B.  WORMLEY 
V. 

Clark  W.  Wormley. 

Ottawa,  September   Term,  1880. 

Appeal — time  of  filing  appeal  bond.  On  granting  an  appeal  from  an  Appel- 
late Court,  that  court  fixed  the  time  within  which  the  appeal  bond  was  required 
to  be  filed.  It  was  held  a  sufficient  reason  for  dismissing  the  appeal,  that  the 
bond  was  not  filed  within  the  time  so  limited. 

Appeal,  from  the  Appellate  Court  for  the  Second  District. 

The  order  granting  the  appeal  in  this  case  provided  that 
the  appeal  bond  should  be  filed  on  or  before  a  day  specified. 
The  bond  was  not  filed  until  four  days  after  the  time  so 
limited  had  expired.  The  appellee  moved  in  this  court  that 
the  appeal  be  dismissed,  among  other  grounds  alleged,  because 
the  appeal  bond  was  not  filed  in  proper  time. 

Mr.  Charles  Wheaton,  for  the  motion. 

Mr.  B.  F.  Parks,  contra. 

Per  Curiam:  It  is  a  sufficient  reason  for  dismissing  the 
appeal  that  the  appeal  bond  was  not  filed  within  the  time 
limited  by  the  Appellate  Court. 

Appeal  dismissed. 


9—96  III. 
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Novel  Blair 

v. 

James  N.  Reading  et  al. 

Ottawa,  September  Term,  1880. 

Practice  in  the  Supreme  Court — time  of  filing  briefs  and  abstracts.  A  cause 
pending  upon  writ  of  error  was  continued  upon  the  ground  that  there  was  no 
evidence  of  service  of  the  scire  facias.  Subsequently  it  was  made  to  appear 
that  service  was  had  in  due  time,  and  thereupon  the  defendant  in  error  moved 
that  the  continuance  be  set  aside,  and  that  the  judgment  be  affirmed,  because 
the  plaintiff  in  error  had  failed  to  file  abstracts  and  briefs  as  required  by  the 
rule:  Held,  it  was  not  the  duty  of  the  plaintiff  to  file  abstracts  and  briefs, 
unless  the  other  party  were  in  court,  and  having  no  notice  of  the  service  of 
the  scire  facias  on  the  call  of  the  cause,  he  was  not  in  default  by  reason  of  the 
omission. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District. 

Upon  the  call  of  the  docket  this  cause  was  continued,  for 
the  reason  there  was  no  evidence  of  service  of  the  scire  facias, 
the  writ  not  having  been  returned.  After  the  order  of  con- 
tinuance was  entered,  the  defendants  in  error  produced  to  the 
court  the  writ  of  scire  facias,  showing  service  in  due  time 
upon  all  the  defendants  except  one,  and  thereupon  moved  the 
court  to  set  aside  the  order  of  continuance,  and  that  the  judg- 
ment of  the  court  below  be  affirmed,  because  of  the  failure 
of  the  plaintiff  in  error  to  file  abstracts  and  briefs,  as  required 
by  the  rules  of  this  court. 

Messrs.  Hill,  &  Dibell,  for  the  motion. 

Mr.  B.  C.  Cook,  Mr.  W.  T.  Hopkins,  and  Messrs.  Bulk- 
lEy  &  Judd,  contra. 

Craig,  J. :  We  do  not  understand  it  to  be  the  duty  of  the 
plaintiff  in  error  to  file  his  abstracts  and  briefs,  unless  the 
other  party  is  in  court.     The  plaintiff  was  present  in  court  on 
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the  day  the  cause  was  called,  and  had  no  notice,  or  any  evi- 
dence that  there  had  been  any  service.  Under  the  circum- 
stances the  plaintiff  in  error  can  not  be  considered  as  in 
default  by  reason  of  not  having  filed  his  abstracts  and  briefs. 

Motion  denied. 


James  Soles 

v. 

Charles  C.  Sheppard. 

Ottawa,  September  Term,  1880. 

Appearance — violation  of  agreement  to  enter  the  same.  The  mere  fact  that 
counsel  for  the  defendant  in  error  in  a  cause  pending  in  the  Supreme  Court 
has  promised  to  enter  the  appearance  of  his  client,  and  then  violated  his 
agreement  by  refusing  to  do  so,  will  not  constitute  an  appearance  of  the  party 
so  as  to  authorize  the  setting  aside  of  an  order  of  continuance,  entered  for 
want  of  service,  and  setting  the  cause  down  for  hearing. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District. 

This  cause  was  continued  at  the  present  term  for  want  of 
service  of  process,  or  publication  of  notice,  the  defendant  in 
error  being  a  non-resident.  Subsequently  the  plaintiff  in 
error  entered  his  motion  to  set  aside  the  order  of  continuance, 
and  to  place  the  cause  on  the  hearing  docket  for  this  term. 
The  motion  was  supported  by  an  affidavit  which  alleged  that 
publication  of  notice  had  not  been  made  because  of  the  re- 
quest of  counsel  for  the  defendant  in  error  that  it  should  not 
be  n^ade,  and  his  promise  that  he  would  enter  the  appearance 
of  his  client  in  this  court.  It  was  further  alleged  in  the  affi- 
davit that  this  agreement  had  been  violated,  and  the  counsel 
refused  to  enter  the  appearance  except  upon  a  condition  not 
suggested  when  the  promise  was  made, — that  the  plaintiff  in 
error  should  file  a  bond  for  costs. 
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Messrs.  McKenzie  &  Calkins,  for  the  motion. 

Scholfield,  J.:  All  that  is  shown  by  the  affidavit  filed 
in  support  of  this  motion  is,  that  the  attorney  for  the  defend- 
ant in  error  made  an  agreement  that  he  would  enter  the  ap- 
pearance of  his  client,  and  has  violated  that  agreement.  This 
might  give  a  cause  of  action  against  the  attorney,  but  it  does 
not  constitute  an  appearance.  No  scire  facias  has  been  served, 
nor  has  there  been  any  publication  of  notice.     The  defendant 

in  error  is  not  in  court. 

Motion  denied. 


Briggs  Fuller 

v. 

John  Bates. 

Ottawa,  September   Term,  18S0. 

1.  ArPEAL/rom  an  Appellate  court — necessity  of  a  certificate  as  to  questions  of 
laio.  The  act  of  1879  requiring  the  original  transcript  of  the  record  from  the 
trial  court  to  be  brought  to  this  court  in  case  of  appeal  from  or  error  to  an 
Appellate  court,  does  not  dispense  with  the  certificate  required  by  a  prior 
statute  to  be  given  by  the  Appellate  Court,  that  the  case  involves  questions  of 
law  of  such  importance  that  they  should  be  passed  upon  by  this  court,  in  order 
that  this  court  may  have  jurisdiction  of  the  cause. 

2.  Nor  will  the  fact  that  the  Appellate  Court,  on  affirming  the  judgment 
of  the  trial  court,  has  filed  an  opinion  stating  the  grounds  upon  which  the 
appeal  was  allowed,  obviate  the  necessity  of  making  the  certificate  as  re- 
quired by  the  statute.  The  Appellate  Courts  are  not  required  by  law  to  file 
opinions  in  cases  of  affirmance  of  the  judgments  of  the  trial  courts,  and  such 
opinions  can  not  be  regarded  as  any  part  of  the  record. 

3.  Same — as  to  compelling  the  Appellate  Court  to  make  the  certificate.  Under 
the  statute  making  it  necessary  that,  in  certain  cases,  the  Appellate  Court 
shall  certify  to  this  court  that  a  case  involves  questions  of  law  of  such  im- 
portance that  they  should  be  passed  upon  by  this  court,  in  order  to  give  to 
this  court  jurisdiction  to  review  the  cause  on  appeal  from  the  Appellate 
Court,  it  is  entirely  within  the  discretion  of  the  latter  court  whether  it  will 
make  such  certificate.  This  court  has  no  power  to  compel  the  Appellate  Court 
to  certify. 
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Appeal  from  the  Appellate  Court  for  the  Second  District. 

This  was  an  action  of  trespass,  instituted  in  the  circuit 
court  of  Grundy  county,  in  which  the  plaintiff  recovered  a 
verdict  and  judgment  for  the  sum  of  $917.40.  On  appeal  to 
the  Appellate  Court  that  judgment  was  affirmed.  Thereupon 
the  case  was  brought  to  this  court  for  review. 

The  appellee  enters  his  motion  to  dismiss  this  appeal  upon 
the  ground  that  the  amount  involved  is  less  than  $1000,  and 
that  the  Appellate  Court  has  failed  to  certify  to  this  court 
that  there  are  involved  in  the  case  questions  of  law  of  such 
importance  that  they  should  be  passed  upon  by  this  court. 

The  appellant  entered  his  cross-motion  for  a  rule  upon  the 
Appellate  Court  to  make  the  proper  certificate,  alleging  the 
refusal  of  that  court  so  to  do  upon  application  for  that  pur- 
pose, the  reason  for  such  refusal  being,  as  stated  by  the 
Appellate  Court,  that  there  is  no  necessity  for  a  certificate  of 
the  character  indicated,  under  the  law  as  it  now  stands. 

Messrs.  Jordan  &  Hough,  for  the  motion. 
Mr.  Samuel  Bjcholson,  for  the  cross-motion. 

Mulkey,  J.:  This  is  an  appeal  from  the  Appellate  Court 
for  the  Second  District,  affirming  the  judgment  of  the  court 
below  in  a  case  in  which  the  amount  in  controversy,  as  well  as 
the  judgment  in  the  court  below,  was  less  than  $1000,  and 
without  any  certificate  from  the  Appellate  Court  showing  the 
grounds  upon  which  the  appeal  had  been  allowed. 

Appellee  enters  a  motion  to  dismiss  the  appeal  for  these 
reasons,  and  this  motion  is  resisted  by  appellant  on  two 
grounds.  First,  it  is  claimed  that  since  the  act  of  1879,  re- 
quiring the  clerk,  in  making  up  the  record  in  cases  of  an  appeal 
from  the  Appellate  to  this  court,  to  send  up  the  entire  record 
in  the  Appellate  Court,  together  with  all  original  papers  and 
files  pertaining  to  the  case,  no  such  certificate  is  required, — 
that  the  reasons  which  originally  induced  the  legislature  to 
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require  such  a  certificate  have  ceased  to  exist  by  reason  of  the 
passage  of  the  act  above  referred  to,  and  it  is  therefore  claimed 
that  the  law  itself  has  ceased ;  secondly,  it  is  insisted  that  inas- 
much as  the  opinion  of  the  Appellate  Court  affirming  the  judg- 
ment of  the  court  below,  states  the  grounds  upon  which  the 
appeal  was  allowed,  the  opinion  itself  must  be  regarded  as  a 
substantial  compliance  with  the  statute  in  that  respect,  and 
that  no  other  or  further  certificate  is  necessary. 

In  the  view  we  take  of  the  matter,  neither  of  these  posi- 
tions is  tenable.  The  doctrine  that  when  the  reason  of  a  law 
ceases,  the  law  itself  ceases,  we  understand  has  no  application 
to  statutory  provisions, — it  only  applies  to  the  rules  of  the 
common  law.  A  statute,  although  the  reasons  for  passing  it 
may  have  altogether  ceased,  or  may  have  been  misconceived 
or  ill-founded  upon  its  adoption,  is,  nevertheless,  if  constitu- 
tional, a  part  of  the  positive  law  of  the  land,  and,  as  such, 
must  be  observed. 

With  reference  to  the  other  position,  it  is  sufficient  to  say 
that,  while  the  opinions  of  the  Appellate  Courts  in  affirming 
judgments  are  useful  to  the  profession  generally,  and  particu- 
larly to  the  parties  and  counsel  who  are  personally  interested 
in  the  cases  in  which  they  are  rendered,  yet,  they  are  not  re- 
quired by  law,  and  can  not  be  regarded  as  any  part  of  the 
record. 

The  opinion  in  question,  therefore,  not  being  a  part  of  the 
record,  can  not  be  looked  to  in  determining  the  rights  of  the 
parties  here. 

There  is  also  a  cross-motion  filed  by  appellant,  asking  that 
a  rule  be  issued  in  this  court  directing  the  judges  of  the  Ap- 
pellate Court  to  make  the  necessary  and  proper  certificate  in 
this  case.  We  understand  £his  court  has  no  power  to  do  so. 
This  is  a  matter  left  in  the  sound  and  exclusive  discretion  of 
the  Appellate  Court.  But  inasmuch  as  it  appears,  from  the 
statement  accompanying  appellant's  cross-motion,  that  the 
Appellate  Court  refused  to  certify  the  case  to  this  court  upon 
the  hypothesis  that  the  law  requiring  a  certificate  was,  for  the 
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reasons  above  stated,  no  longer  in  force,  we  are  of  opinion 
the  case  ought  to  be  continued  until  the  next  term  of  this 
court,  so  as  to  afford  in  the  meantime  an  opportunity  to  make 
a  formal  application  to  the  Appellate  Court  for  a  proper  cer- 
tificate under  the  statute,  and  that  will  be  the  order  in  the 
case. 

Motion  denied. 


George  Wincock  et  al. 

v. 
Virginius  A.  Turpin. 

Filed  at  Ottawa    September  25,  18S0. 

1.  Chancery  pleading — bill  to  enforce  individual  liability  of  stockholders. 
A  bill  in  chancery  by  the  receiver  of  a  bank,  and  a  creditor  as  a  depositor,  to 
enjoin  certain  actions  at  law  against  stockholders,  and  to  enforce  their  indi- 
vidual liability,  which  fails  to  allege  that  they  are  liable  for  the  unpaid 
balance  of  their  stock,  or  under  a  clause  in  the  bank  charter  which  renders 
shareholders  liable  to  depositors  to  the  amount  of  shares  of  stock  held  by 
them,  or  that  their  liability  was  incurred  in  some  other  way,  is  too  vague  and 
indefinite  to  sustain  a  decree  for  the  relief  sought. 

2.  Stockholders — liability — remedy.  Where  the  charter  of  a  bank  provides 
that  all  the  stockholders  shall  be  severally  and  individually  liable  to  the 
depositors  of  the  bank  to  the  amount  of  stock  held  by  them,  respectively,  for 
six  months  after  the  sale  and  transfer  of  their  stock,  the  liability  of  the  stock- 
holders will  be  several  and  to  depositors  only,  and  not  to  the  bank,  or  creditors 
other  than  depositors,  and  the  remedy  of  a  depositor  against  a  stockholder  in 
such  case  is  at  law. 

3.  Where  a  liability  is  created  by  statute,  the  remedy  is  at  law,  unless 
the  statute  provides  for  proceedings  in  equity,  and  when  this  is  the  case  in 
respect  to  stockholders  in  a  bank  under  a  special  charter,  the  fact  that  the 
affairs  of  the  corporation  have  passed  into  the  hands  of  a  receiver,  will  not 
change  the  right  of  the  creditor  to  sue  the  stockholder  at  law. 

4.  If  the  statute  should  make  the  liability  of  stockholders  of  a  corpora- 
tion joint  for  the  debts  of  the  corporation,  and  not  individual  and  several,  it 
seems  a  court  of  equity  would  be  the  proper  forum  in  which  to  enforce  the 
same. 


136  Wincock  et  al.  v.  Turpin.  [Sept. 

Statement  of  the  case. 

5.  Same — general  law  does  not  apply  to  corporations  under  special  charier. 
Section  25  of  the  general  incorporation  law  of  1872,  which  provides  that  when 
certain  contingencies  arise,  suits  in  chancery  may  be  brought  by  joining  the 
corporation  in  the  suit  against  all  the  stockholders,  and  each  stockholder 
may  be  required  to  pay  his  pro  rata  share  of  the  debts  against  the  corporation 
to  the  extent  of  his  unpaid  stock,  after  exhausting  the  assets  of  the  corpora- 
tion, applies  only  to  corporations  organized  under  that  law,  and  does  not 
embrace  bodies  created  by  special  charters. 

6.  Receiver — his  powers.  Where  a  receiver  is  appointed  for  a  bank,  he 
succeeds  to  all  its  rights  in  all  of  its  property,  claims  and  demands,  to  sell  and 
dispose  of,  and  reduce  to  money,  to  be  paid  under  the  order  of  the  court  to  the 
creditors  of  the  bank  according  to  their  rights;  but  he  does  not  become  a 
trustee  for  depositors,  to  manage,  settle  and  enforce  their  claims  against  stock- 
holders, where  the  statute  expressly  gives  the  right  of  action  at  law  to  them. 

7.  Stockholder — right  to  contribution  among.  Where  a  stockholder  in  a 
corporation,  the  charter  of  which  imposes  an  individual  liability  upon  its 
stockholders  for  the  debts  of  the  corporation,  has  been  sued  and  paid  the 
recovery  to  a  creditor,  he  will  be  entitled  to  contribution  from  all  the  other 
stockholders,  and  in  enforcing  that  right  it  may  be  that  a  court  of  equity  is 
the  proper  forum,  as  in  it  he  can  compel  each  shareholder  to  contribute  pro 
rata  according  to  the  number  of  shares  he  may  hold. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict; the  Hon.  Theodore  D.  Murphy,  presiding  Justice, 
and  Hon.  George  W.  Pleasants  and  Hon.  Joseph  M. 
Bailey,  Justices; — heard  in  that  court  on  appeal  from  the 
Superior  Court  of  Cook  county,  the  Hon.  Samuel  M.  Moore, 
Judge,  presiding. 

The  Fidelity  Bank  was  organized  under  an  act  of  the 
legislature  of  this  State,  approved  February  15,  1865,  and 
transacted  a  general  deposit,  savings  and  loan  business  until 
it  became  insolvent,  in  September,  1877,  when  the  appellee 
was  appointed  receiver  of  the  bank  by  the  Superior  Court  of 
Cook  county,  upon  complaint  of  a  creditor,  alleging  its 
insolvency,  and  by  confession  and  consent  of  the  bank. 

After  the  suspension  of  the  bank,  various  depositors 
(among  whom  were  appellants)  commenced  separate  suits  at 
law  against  different  stockholders   of  the   bank  to  recover, 
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under  the   provisions  of  that  act,  the   amount  due  them  as 
depositors. 

Afterwards  appellee,  as  receiver,  having  procured  one 
Potter,  a  creditor  of  the  bank  to  the  amount  of  $45,  to 
join  him,  commenced  this  suit  in  chancery  to  enforce  the 
liability  of  the  stockholders  and  to  restrain  the  depositors 
from  prosecuting  their  said  suits  at  law.  The  depositors, 
including  appellants,  demurred  to  the  bill,  but  the  court  over- 
ruled the  demurrers  and  perpetually  enjoined  the  appellants 
and  all  other  depositors  from  commencing  suit  or  prosecuting 
suits  already  commenced,  to  recover  of  the  stockholders,  as 
a  body,  or  of  any  individual  stockholder,  any  claim  which 
such  depositor  might  have  against  said  bank.  The  Appellate 
Court  for  the  First  District  affirmed  the  decree  of  the  Supe- 
rior Court,  and  from  that  decision  this  appeal  was  prayed. 

Messrs.  Rogers  &  Appleton,  Mr.  D.  J.  Schuyler,  and 
Messrs.  Shufeldt  &  Westover,  for  the  appellants : 

1.  The  liability  of  stockholders,  under  the  particular  pro- 
vision of  the  charter  in  question,  is  not  to  the  bank,  but  is 
an  original  and  primary  liability  to  the  depositors  in  the 
corporation,  and  becomes  a  debt  due  from  each  stockholder 
to  each  depositor,  the  moment  a  debt  be  contracted  by  the 
corporation  for  a  deposit.  Corning  v.  McCullough,  1  Com. 
47;  Allen  v.  Sewell,  2  Wend.  327;  Harger  v.  McCullough,  2 
Denio,  123;  Aspinwall  y.  Sacchi,  57  N.  Y.  335;  Lindsay  v. 
Hyatt,  4  Edw.  Ch.  104 ;  Culver  v.  Third  National  Bank,  64 
111.  535;  Fuller  v.  Ledden,  87  id.  310;  Ingalls  v.  Cole,  47  Me. 
530;  Eaton  v.  Aspinwall,  19  N.  Y.  119;  Stanley  v.  Stanley,  26 
Me.  191;  Paine  v.  Stewart,  33  Conn.  516;  AdJcins  v.  Thorn- 
ton, 19  Ga.  325;  Middletown  Bank  v.  Magill,  5  Conn.  28; 
Southmayd  v.  Buss,  id.  52;  Sherman  v.  Smith,  1  Blackf.  587; 
Wright  v.  Field,  7  Porter  (Ind.),  376;  Patterson  v.  Arnold, 
45  Pa.  St.  376 ;  Bank  of  Poughkeepsie  v.  Ibbotson,  24  Wend. 
473;  Spear  v.  Crawford,  14  id.  30;  Simondson  v.  Spencer,  15 
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id.  548  ;   Garrison  v.  Howe,  17  1ST.  Y.  458 ;  Burr  v.  Wilcox, 
22  id.  551. 

2.  It  is,  therefore,  no  part  of  the  assets  of  a  corporation, 
and  will  not  pass  to  a  receiver  of  the  corporation  or  to  an 
assignee  thereof.  Dutcher  v.  Marine  National  Bank,  12 
Blackf.  435;  Judson  v.  Bossie  Galena  Co.  9  Paige  597; 
Arenz  v.  Weir,  89  111.  25. 

3.  Being  an  original  and  primary  liability,  it  is  not  a 
liability  incurred  by  the  stockholders  en  masse,  but  attaches 
to  those  alone  who  are  stockholders  of  the  corporation  at  the 
time  a  debt  is  contracted.  Corning  v.  McCullough,  1  Com. 
47;  Moss  v.  Oakley,  2  Hill,  268;  Harger  v.  McCullough,  2 
Denio,  122;  Adderly  v.  Storm,  6  Hill,  636;  Tracy  v.  Yates, 
18  Barb.  152 ;  Southmayd  v.  Buss,  5  Conn.  28;  Holyoke  Bank 
v.  Burnham,  11  Cush.  183;  Culver  v.  Third  National  Bank, 
64  111.  537;  Fuller  v.  Ledden,  87  id.  310. 

4.  It  follows,  from  the  foregoing  principles,  that  the 
liability  being  not  en  masse,  but  strictly  a  legal  liability  of 
certain  individual  stockholders  to  certain  individual  creditors, 
and  it  being  no  part  of  the  assets  or  property  of  the  cor- 
poration, the  remedy  can  not  be  in  favor  of  the  receiver;  it 
can  not  even  be  in  favor  of  the  creditors,  as  a  body,  against 
the  stockholders  en  masse,  but  it  is  solely  at  law,  at  the  suit 
of  individual  creditors.  Culver  v.  Third  National  Bank,  64 
111.  529;  McCarthy  v.  Lavasche,  89  id.  270;  Arenz  v.  Weir, 
id.  25;  Paine  v.  Stewart,  33  Conn.  516;  Judson  v.  Bossie 
Galena  Co.  9  Paige,  597. 

5.  If  it  should  be  held  that  the  remedy  in  this  case  might 
be  either  at  law  or  in  equity  (although  we  most  assuredly 
deny  it  could  be  in  equity),  the  depositors  having  elected  a 
remedy  at  law,  and  commenced  their  action  to  enforce  a  clear 
legal  right,  before  the  bill  in  this  cause  was  filed,  can  not  be 
enjoined  in  this  proceeding,  at  the  instance  of  either  receiver 
or  a  creditor,  from  prosecuting  their  several  actions.  Judson 
v.  Bossie  Galena  Company,  supra;  Arenz  v.  Weir,  supra. 

The  familiar  rule  that  in  cases  of  concurrent  jurisdiction, 
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the  court  first  acquiring  jurisdiction  will  proceed  with  the 
case  to  judgment,  applies  with  full  force  to  this  proceeding. 

6.  The  additional  and  further  liability  of  corporators  for 
the  debts  of  the  corporation,  as  generally  modified  and  pro- 
vided by  statute  or  charter,  is  in  no  manner  whatever  an 
obligation  to  the  company,  but  is  a  liability  direct  to  creditors 
of  the  corporation.  This  principle  is  distinctly  asserted  in 
Ingalls  v.  Cole,  47  Me.  530;  Stanley  v.  Stanley,  26  id.  191; 
Paine  v.  Stewart,  33  Conn.  516  ;  Southmayd  v.  Buss,  5  id.  52; 
AdJcins  v.  Thornton,  19  Ga.  325;  Middletown  Bank  v.  Magill, 
5  Conn.  28;  Sherman  v.  Smith,  1  Black,  587;  Atwood  v.  R.  I. 
Agricultural  Bank,  1  R.  I.  376 ;  Patterson  v.  Arnold,  45  Pa. 
St.  410;  Coleman  v.  White,  14  Wis.  700;  Wright  v.  Field, 
7  Porter,  376  ;  Bank  of  Poughlceepsie  v.  Ibbotson,  24  Wend. 
473;  Spear  v.  Crawford,  14  id.  20;  Simondson  v.  Spencer,  15 
id.  548;  Garrison  v.  Howe,  17  N.  Y.  458;  Harger  v.  Mc- 
Cullough,  2  Demo,  119;  Burr  v.  Wilcox,  22  N.  Y.  551 ;  Cul- 
ver v.  Third  Nat.  Bank,  64  111.  529. 

The  following  are  a  few  of  the  cases  where  a  particular 
remedy  was  prescribed  by  statute :  Martin  v.  Rossie  Lead 
Mining  Co.,  2  Sanf.  Ch.  333 ;  Bogardus  v.  Rosendale  Manfg 
Co.  4  id.  92;  Walker  v.  Crane,  17  Barb.  119;  In  re  Empire 
City  Bank,  18  N.  Y.  199;  Story  v.  Furman,  25  id.  214; 
Pruym  v.  Van  Allen,  39  Barb.  354 ;  In  re  Oliver  Lee's  Bank, 
21  N.  Y.  9 ;  Calkins  v.  Atkinson,  2  Lansing,  13 ;  101  Mass. 
385;  106  Mass.  131;  109  Mass.  473. 

Messrs.  Hitchcock,  Dupee  &  Judah,  for  the  appellee : 
On  the  part   of  the   appellants,  it  is  contended   that   the 
liability  of  the  stockholders   is  at  law,  and   directly  to   the 
depositors. 

On  the  part  of  the  appellee,  it  is  insisted  that,  as  the  bank 
is  insolvent  and  in  the  hands  of  a  receiver,  being  wound  up 
under  the  law,  and  all  the  stockholders  parties  by  supple- 
mental bill,  the  liability  creates  a  fund  to  be  administered 
upon  equitable  principles  for  the  benefit  of  all  the  depositors, 
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and  is  so  far  an  asset  that  the  receiver  is  a  proper  party  to 
sue  upon  it  in  equity,  and  the  only  party  who  can  enforce  it, 
if  he  is  ready  and  willing  to  do  so. 

To  maintain  the  position  of  the  appellee,  the  following 
authorities  will  be  cited  :  Honore  v.  Henning,  3  Otto,  228 ; 
Coleman  v.  White,  14  Wis.  762 ;  Harris  v.  Dorchester,  23 
Pick.  112;  Crease  v.  Babcock,  10  Met.  525;  Storey  v.  For- 
man,  25  K  Y.  215;  Pollard  v.  Bailey,  20  Wallace,  520; 
Hurd's  Statutes,  p.  290,  ch.  32  §  25  (as  amended)  ;  Laws  of 
1877,  p.  66;  Chandler  v.  Brown,  77  111.  333;  Richardson  v. 
Akin,  87  id.  138. 

•  Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Turpin,  as  receiver  of  the  Fidelity  Savings  Bank,  and 
Potter,  a  depositor  therein  to  the  amount  of  $45,  filed  this 
bill.  It  alleges  that  it  is  brought  on  behalf  of  Turpin  as 
trustee  of  all  depositors  in  the  bank  to  whom  money  is  due; 
that  the  bank  was  incorporated  under  an  act  of  the  General 
Assembly,  approved  on  the  15th  day  of  February,  1865,  and 
transacted  business  as  a  savings  bank  until  the  24th  day  of 
September,  1877,  at  which  time  it  became  insolvent.  There- 
upon a  bill  was  filed,  under  which  Turpin  was  appointed 
receiver,  and  the  corporation  dissolved,  and  its  property  and 
assets  were  conveyed  to  the  receiver;  that  Turpin  qualified 
as  receiver,  and  took  possession  of  the  property  and  estate 
of  the  bank;  that  the  assets  of  the  bank  are  less  than  the 
liabilities  to  at  least  the  amount  of  its  capital  stock,  which  is 
$200,000.  The  bill  claims  the  liability  of  the  stockholders 
under  the  charter  is  to  the  depositors  pro  rata,  and  when  col- 
lected the  money  is  assets  to  be  distributed  according  to  the 
principles  of  equity;  that  the  several  depositors  who  are 
made  defendants  have  brought  suits  against  a  number  of 
shareholders,  and  there  is  danger  that  these  parties  may  ob- 
tain judgments  and  secure  priority  of  payment  and  inequita- 
ble advantages;  that  the  liability  of  stockholders  can  only 
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be  established  in  a  court  of  equity,  which  may  marshal  assets 
and  determine  the  date  of  deposits,  and  the  time  and  good 
faith  of  transfers  of  stock,  and  secure  to  depositors  as  an 
aggregate  body  their  rights,  and  prevent  a  preference  to  any 
one  depositor  by  his  action  at  law. 

The  bill  alleges  that  Haines  and  others  were  stockholders 
at  the  time  the  bill  for  a  receiver  was  filed;  that  one  Win- 
therbottam  claims  to  have  transferred  his  stock,  but  was  a 
stockholder  within  six  months  prior  to  filing  the  bill,  and 
was  still  liable;  that  Wincock,  Mary  H.  Teed  and  other  per- 
sons had  commenced  suits  at  law  or  in  equity  to  obtain  in- 
equitable priority  over  the  general  creditors  in  the  liability 
of  stockholders. 

A  demurrer  was  interposed  to  the  bill,  but  on  a  hearing 
thereon  it  was  overruled,  the  bill  taken  as  confessed,  and  the 
defendants  perpetually  enjoined  from  prosecuting  their  suits. 
They  thereupon  prosecuted  an  appeal  to  the  Appellate  Court, 
where,  on  a  hearing,  the  decree  of  the  Superior  Court  was 
affirmed,  and  they  have  brought  the  case  to  this  court,  and 
assigned  errors  on  the  record. 

This  bill  is  singularly  indefinite  as  to  the  manner  or  the 
grounds  of  liability  of  the  stockholders.  It  is  not  alleged 
that  they  are  liable  for  the  unpaid  balance  of  their  stock,  or 
under  the  clause  in  the  charter  which  renders  shareholders 
liable  to  the  depositors  to  the  amount  of  the  shares  of  stock 
held  by  them;  or  that  their  liability  was  not  incurred  in  some 
other  manner.  The  bill  is  too  indefinite,  vague  and  uncer- 
tain to  sustain  a  decree  granting  the  relief  sought. 

But  both  parties  argue  the  case  on  the  grounds  of  liability 
of  the  stockholders  to  the  depositors,  created  by  the  sixth 
section  of  the  original  charter.  That  section  provides  that 
the  shareholders  shall  be  liable,  and  reads : 

"  All  the  stockholders  of  said  corporation  shall  be  severally 
and  individually  liable  to  the  depositors  to  the  amount  of 
stock  held  by  them  respectively,  and  such  liability  shall  con- 
tinue for  six  months  after  the  sale  and  transfer  of  said  stock 
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by  any  stockholder,  and  all  suits  brought  against  any  stock- 
holder must  be  commenced  within  six  months  from  the  time 
he  shall  cease  to  be  a  stockholder." 

The  language  of  this  section,  in  terms,  is  to  the  depositors 
and  to  the  amount  of  stock  held  by  them  respectively,  and 
the  liability  is  declared  to  be  several  and  individual.  By  no 
recognized  rule  of  construction  can  it  be  held  that  this  liability 
is  to  the  bank,  or  that  it  is  joint.  Language  could  not  make 
it  plainer  than  the  liability  is  individual  and  several,  and  it 
is  to  the  depositors.  The  liability  is  legal,  is  created  by  the 
statute,  and  must  be  controlled  by  its  provisions.  When  the 
statute  creates  a  liability,  the  remedy  is  invariably  at  law, 
unless  the  statute  provides  for  proceedings  in  equity.  This 
is  so  plain  as  to  be  almost  axiomatic.  It  is  so  well  understood 
as  to  require  no  discussion,  or  citation  of  authority.  When 
the  statute  has  declared  that  the  liability  of  the  stockholders 
shall  be  to  the  depositors,  it  would  seem  that  it  might  be 
supposed  other  persons  were  precluded  from  interfering  or 
intermeddling  with  a  matter  which  alone  interests  or  concerns 
the  depositors.  We  have  searched  in  vain  to  find  any  law 
that  confers  the  right  on  the  bank  or  on  the  receiver  to  take 
the  matter  out  of  the  hands  of  the  depositors,  and  enforce  their 
rights.  The  statute  having  conferred  the  right  on  the  depos- 
itors, they  should  be  left  alone  to  seek  a  remedy  if  they  choose, 
without  interference  by  others. 

When  the  receiver  is  appointed,  he  succeeds  to  the  rights 
of  the  bank  in  all  of  its  property,  claims  and  demands,  to  sell, 
dispose  of,  and  reduce  to  money  to  be  paid,  under  the  order  of 
the  court,  to  the  creditors  of  the  corporation,  according  to  their 
rights.  He,  by  his  appointment,  does  not  become  a  trustee 
or  guardian  for  the  depositors,  to  manage,  control,  settle  or 
enforce  their  individual  claims  by  suit  or  otherwise.  The 
statute  having  conferred  the  right  on  the  depositor,  it  is  as 
absolutely  his  individual  claim  as  any  claim  he  may  hold 
against  any  other  individual  for  or  on  account  of  any  business 
transaction.     If,  then,  the  receiver  has  any  right  to  interfere 
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and  to  act  for  the  depositors  in  this  bank,  we  would  expect  to 
find  some  statute  which  confers  it.  The  right  conferred  is 
not  to  the  general  creditors  of  the  bank,  but  to  the  depositors 
of  the  bank.  Then,  why  should  he  be  made  a  trustee  or 
agent  to  collect  the  money  due  from  the  shareholders  to  the 
depositors? 

Nor  does  the  complainant,  Avho  is  a  depositor,  show  a  single 
fact  that  requires  equity  to  restrain  the  other  depositors  from 
collecting  their  claims.  It  may  be  a  state  of  facts  might  exist 
which  would  authorize  a  court  of  equity  to  bring  before  it 
all  the  stockholders  and  depositors  and  determine  their  rights 
and  adjust  equities,  marshal  the  fund  and  distribute  it  pro 
rata,  but  no  such  case  is  made  by  this  bill;  and  until  such  a 
case  shall  be  made  we  must  leave  the  depositors  to  pursue 
their  remedies  under  the  law.  We  have  held  in  a  number 
of  cases  that  as  the  right  is  given  by  statute  the  remedy  is  at 
law.  Culver  v.  Third  National  Bank,  64  111.  528;  Corwith  v. 
Culver,  69  id.  502 ;  Tibballs  v.  Libby,  87  id.  142 ;  Arenz  v.  Weir, 
89  id.  25;  McCarthy  v.  Lavasche,  89  id.  270,  and  Fuller  v. 
Ledden,  87  id.  310. 

In  the  cases  of  Tibballs  v.  Libby,  and  Arenz  v.  Weir,  it  was 
held,  that  the  fact  that  the  affairs  of  the  corporation  had 
passed  into  the  hands  of  a  receiver  did  not  change  the  right 
of  the  creditor  to  sue  and  recover  from  the  stockholder  at  law. 

In  other  jurisdictions  the  rule  has  not  been  uniform.  Even 
in  the  same  courts,  at  different  times,  the  one  or  the  other 
rule  has  obtained,  but  in  this  jurisdiction  the  rule  is  uniform 
that  the  remedy  is  at  law. 

Had  the  statute  made  the  liability  of  the  shareholders  joint 
and  not  individual  and  several,  then  it  would  be  but  fair  to 
suppose  that  equity  should  be  the  proper  forum.  If  each 
shareholder  may  be  sued  in  equity  severally,  what  advantage 
can  be  gained  over  an  action  at  law?  The  expenses  would  be 
greater.  The  delay  would  be  increased,  and  no  practical 
advantage  could  result.     We  have  found  no  adjudication  out- 
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side  of  this  class  of  cases  in  which  it  has  been  held  that  a 
statutory  remedy  must  be  enforced  in  equity,  unless  so 
required  by  the  statute.  After  a  shareholder  has  been  sued, 
and  paid  the  recovery,  he  is  no  doubt  entitled  to  contribution 
from  all  of  the  other  shareholders,  and  in  enforcing  that  right 
it  may  be  in  such  a  case  equity  would  be  the  proper  forum, 
as  he  could  thus  compel  each  shareholder  to  contribute  pro 
rata,  according  to  the  number  of  shares  each  might  hold. 

This  was  intended  to  be  a  proceeding  under  the  General 
Incorporation  law.  The  25th  section  of  that  act  provides, 
that  when  certain  contingencies  arise,  suits  in  chancery  may 
be  brought  by  joining  the  corporation  in  the  suit  against  all 
of  the  stockholders,  and  each  stockholder  may  be  required  to 
pay  his  pro  rata  share  of  the  debts  against  the  corporation  to 
the  extent  of  the  unpaid  portion  of  his  stock  after  exhausting 
the  assets  of  such  corporation,  etc.  But  that  section  only 
applies  to  corporations  organized  under  that  chapter.  It  does 
not  apply  to  or  embrace  bodies  created  by  special  charter. 
Nor  does  it  in  terms  embrace  liabilities  of  the  character  of 
the  claims  in  this  case.  Hence  that  section  can  have  no  kind 
of  application  to  this  case. 

If  complainant  was  misled  by  the  case  of  Coates  v.  Cun- 
ningham, we  will  say  that  we  decided  that  case  under  a  mis- 
apprehension of  the  facts.  It  was  supposed  that  corporation 
had  been  organized  under  a  general  law,  and  the  proceeding 
was  for  unpaid  stock.  But  on  inspecting  the  transcript  we 
find  it  was  created  by  a  special  charter.  That  case  is  over- 
ruled. 

We  are  referred  to  the  case  of  Chandler  v.  Broivn,  77  111. 
333,  as  announcing  a  different  doctrine.  That  case  differs 
widely  from  this  in  the  fact  that  it  was  to  enforce  unpaid 
subscriptions  for  stock.  The  subscriptions  in  that  case  were 
due  to  the  company.  It  could,  before  its  affairs  were  placed 
in  the  hands  of  a  receiver,  have  sued  and  recovered  the 
unpaid  balance  of  the  subscriptions,  and  by  his  appointment 
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the  receiver  succeeded  to  all  of  the  rights  of  the  corporation 
for  the  benefit  of  its  creditors,  and  he  could  sue  and  recover 
unpaid  subscriptions,  to  pay  such  creditors,  for  an  amount 
necessary  for  the  purpose,  after  the  other  assets  were  ex- 
hausted. And,  as  it  was  necessary  to  first  ascertain  the 
amount  that  would  be  required  for  the  purpose,  and  if  only  a 
per  cent  of  the  unpaid  stock  should  be  required,  to  ascertain 
it  and  require  payment  pro  rata,  this  rendered  the  pro- 
ceedings in  equity  proper.  But  the  individual  liability  of 
the  shareholders  to  the  creditors  was  not  involved,  nor  was 
any  question  connected  with  that  liability  decided. 

The  case  of  Richardson  v.  Akin,  87  111.  138,  was  an  action 
of  assumpsit,  by  a  creditor  against  a  stockholder.  The  cor- 
poration in  which  tfre  defendant  held  stock  was  organized 
under  the  General  Incorporation  law  of  1857.  The  indebt- 
edness sued  for  accrued  in  1873.  And  it  Avas  held,  that,  had 
the  liability  accrued  and  suit  at  law  been  brought  before 
the  incorporation  law  of  1857  was  remodeled  in  1872,  a 
recovery  at  law  might  have  been  had,  but  the  25th  section  of 
the  latter  act  had  transferred  the  jurisdiction  to  the  court  of 
equity.  Having  repealed  the  former  act  and  adopted  the 
25th  section  of  the  latter  act,  the  jurisdiction  was  thereby 
transferred  to  equity.  But  that  was  a  case  of  an  organization 
under  the  General  Insurance  law,  and  the  decision  can  only 
apply  to  cases  under  that  law. 

The  case  of  Low  v.  Buchanan,  94  111.  76,  was  also  a  case 
involving  the  liability  of  directors  and  officers  in  a  stock 
company  for  a  debt  of  the  company,  under  the  provisions  of 
the  sixteenth  section  of  the  general  incorporation  law.  In- 
asmuch as  that  section  renders  the  directors  and  officers  of 
such  bodies  liable  for  the  excess  of  indebtedness  above  the 
amount  of  its  capital  stock,  when  they  assent  thereto,  it  was 
held  that  equity  was  the  proper  forum  in  which  to  ascertain 
the  rights  of  all  the  parties  in  interest,  and  to  adjust  them. 
At  any  rate  that  was  under  the  incorporation  act  of  1872,  and 
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but  followed  in  spirit  the  case  of  Richardson  v.  Akin,  supra, 
and  has  no  application  to  the  present  case. 

The  decree  of  the  court  below  must  be  reversed. 

Decree  reversed. 

Scott  and  Sheldon,  J.  J.,  dissenting. 

Dickey,  Ch.  J.:  I  think  the  demurrer  ought  to  have 
been  sustained  to  the  bill,  upon  the  ground  that  Turpi n,  as 
receiver,  is  in  no  sense  the  'representative  of  the  depositors, 
and  merely  on  the  statements  in  this  bill  has  no  interest  in 
the  subject  matter,  and  there  was  therefore  a  misjoinder  of 
complainants.  For  this  error  I  think  the  decree  ought  to  be 
reversed.  I  do  not  concur  in  the  views  expressed  in  the 
opinion  as  to  the  construction  of  the  section  of  the  charter 
on  which  the  proceeding  is  founded.  I  think  the  liability 
of  each  stockholder  is  several;  but  that  liability  is  not  to  each 
depositor,  but  to  all  the  depositors  as  a  class,  and  can  only 
be  appropriately  enforced  in  a  court  of  equity.  I  think  this 
follows  from  the  reasoning  in  Low  v.  Buchanan,  94  111.  76, 
The  bill  shows  certain  of  the  depositors  had  already  brought 
a  suit  or  suits.  In  such  case  the  appropriate  remedy  for  Pot- 
ter, the  complainant, — claiming  here  as  a  depositor, — would 
be  to  apply  to  the  court  in  which  is  pending  the  chancery 
suit  already  begun,  to  be  let  in  as  a  party  thereto,  and  to  take 
measures  to  have  all  the  depositors  brought  in. 


James  McGraw  et  al. 

v. 

Elizabeth  M.  Bayard  et  al. 

Filed  al   Ottawa    September  25,  1880. 

1.  Mechanic's  Lien — a  chancery  proceeding.  A  suit,  to  enforce  a  mechanic's 
lien  is  substantially  a  chancery  proceeding,  and  is  governed  by  the  chancery 
practice.     This  is  so  in  respect  to  necessary  parties. 
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2.  Same — limitation  as  against  other  creditors.  No  creditor  under  the 
Mechanic's  Lien  law  will  be  allowed  to  enforce  his  statutory  lien  as  against 
any  other  creditor  unless  suit  be  brought  for  that  purpose  within  six  months 
after  the  payment  for  labor  or  materials  shall  have  become  due  and  payable; 
and  unless  the  creditor  whose  rights  are  sought  to  be  affected  is  made  a  party 
to  the  proceeding  within  the  six  months  the  lien  can  not  be  enforced  as  against 
him,  although  the  suit  may  have  been  brought  against  others  in  time  and  he 
be  subsequently  made  a  party  by  amendment. 

3.  Where  the  owner  of  property,  after  settlement  of  the  amount  due  for 
the  building  of  houses  on  the  same,  made  notes  payable  to  his  own  order, 
secured  by  a  deed  of  trust  on  the  same  property,  which  was  duly  recorded, 
and  he  negotiated  and  assigned  such  notes  to  raise  a  large  sum  of  money,  it 
was  held,  that  the  holder  of  those  notes  was  a  necessary  party  to  a  proceeding 
to  enforce  a  mechanic's  lien  for  labor  and  materials  in  improving  the  prop- 
erty, and  not  being  made  a  party  thereto  within  six  months  after  payment 
was  due  for  the  labor  and  materials,  the  proceeding  as  against  him  was 
barred. 

4.  Same — waiver  of — estoppel.  Where,  after  the  completion  of  certain 
houses  on  lots,  and  after  trust  deeds  by  the  owner  of  the  property  had  been 
executed  and  recorded,  and  where  it  was  anticipated  that  the  owner  would  suc- 
ceed in  negotiating  a  loan  upon  the  faith  of  such  trust-deeds,  the  mechanics  had 
a  settlement  with  the  owner,  and  having  accepted  the  notes  of  the  owner  for  a 
part  of  their  claim,  and  sold  and  assigned  such  notes  to  third  parties,  they 
accepted  from  the  owner  a  warranty  deed  conveying  to  them  real  estate  at  a 
price  greater  than  the  balance  due  them,  to  be  in  discharge  of  this  demand, 
and  placed  such  deed  upon  record,  and  made  their  note  to  the  owner  for  the 
excess  in  the  price  of  the  land  so  conveyed,  and  placed  the  same  as  an  escrow 
in  the  hands  of  a  third  person,  to  be  delivered  on  the  removal  of  certain  in- 
cumbrances on  the  property,  and  the  mechanics  at  the  same  time  were  aware 
of  the  fact  that  the  owner  was  trying  to  negotiate  a  loan,  and  made  no  objec- 
tion thereto,  it  was  held,  that  the  mechanics  by  their '' acts  and  conduct  were 
estopped  from  insisting  that  the  lien  of  a  party  loaning  money  to  the  owner 
under  the  trust  deed  was  subordinate  to  their  mechanic's  lien. 

5.  Parties — trustee  and  cestui  que  trust.  The  general  equity  rule  is  that 
all  persons  interested  in  the  subject  matter  of  the  litigation  must  be  made 
parties  in  order  that  the  decree  may  affect  their  rights,  and  this  rule  requires 
that  both  the  trustee  and  cestui  que  trust  be  made  parties  in  suits  respecting 
the  trust  property. 

6.  Same — exception  to  rule.  There  is  an  exception  to  this  rule,  when  the 
trust  is  an  active  one,  imposing  on  the  trustee  the  duty  of  receiving,  control- 
ing  and  managing  the  trust  fund  for  the  benefit  of  the  cestui  que  trust.  But 
when  a  trustee  is  interposed  between  a  lender  and  borrower  of  money  merely 
for  the  purpose  of  enabling  the  lender  to  obtain  payment  through  the  exercise 


148  McGjraw  et  al.  v.  Bayard  et  al.  [Sept. 

Statement  of  the  case. 

by  the  trustee  of  powers  conferred  upon  him  by  a  mortgage  or  deed  of  trust, 
and  the  trustee  can  only  be  called  upon  to  act  in  case  of  default  of  the 
grantor  in  performing  the  conditions  of  the  contract,  both  trustee  and  the 
cestui  que  trust  must  be  made  parties. 

Appeal  from  the  Appellate  Court  for  the  First  District; 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county,  the  Hon.  E.  S.  Williams,  Judge,  presiding. 

On  the  26th  day  of  May,  1876,  appellants  filed  in  the  cir- 
cuit court  of  Cook  county  their  petition  for  a  mechanic's  lien 
upon  certain  lots  in  the  city  of  Chicago,  alleging  the  making 
by  them  of  a  verbal  contract,  on  July  31,  1875,  with  S.  S. 
Hayes,  the  owner  of  the  lots,  for  the  doing  of  work  and  the 
furnishing  of  materials  for  the  erection  of  brick  dwellings,  to 
be  completed  before  January  1,  1876.  They  further  alleged 
the  work  was  completed  about  December  1,  1875,  and  a  set- 
tlement had  with  Hayes,  at  which  there  was  found  to  be  due 
them  the  sum  of  $6000,  and  as  this  amount  had  not  been  paid 
them  they  claimed  a  lien  upon  the  lots.  They  further  alleged 
that  on  December  1,  1875,  Hayes  executed  three  deeds  of 
trust  to  George  W.  Smith,  upon  the  lots,  to  secure  the  pay- 
ment of  certain  promissory  notes,  payable  to  his  own  order, 
which  trust  deeds  were  recorded  December  3,  1875;  but  ap- 
pellants averred  their  lien  was  prior  to  the  lien  created  by  the 
trust  deeds.  Hayes  and  wife,  Smith,  the  trustee,  and  several 
other  persons  were  made  parties  defendant  to  the  petition ; 
but  not  Bayard.    ' 

Answers  were  filed  and  proofs  were  taken  before  the  master, 
by  which  it  appeared  that  before  and  at  the  commencement 
of  these  proceedings  Robert  Bayard  was  the  assignee  and 
holder  for  value  of  all  the  notes  mentioned  in  the  trust  deeds 
to  Smith,  and  that  these  notes  on  their  face  were  payable  to 
the  order  of  Hayes,  the  maker  thereof. 

On  July  9,  1877,  by  an  amendment  to  the  petition,  Bayard 
was  made  a  party*defendant  to  the  suit. 

Upon  final  hearing  the  circuit  court  entered  a  decree  de- 


1880.]  McGraw  et  al.  v.  Bayard  et  al.  149 

Brief  for  the  Appellants. 

• 
daring  the  lien  of  appellants  subordinate   to  that  of  Bayard 

under  the  trust  deeds,  and  directing  a  sale  subject  thereto. 

From  that  decree  appellants  appealed  to  the  Appellate  Court 

for  the  First  District,  and  assigned  for  error  the  action  of  the 

court  below  in  postponing  their  lien  to  that  of  Bayard.     The 

Appellate  Court  affirmed  the  decree  of  the  circuit  court,  and 

from  that  judgment  of  affirmance  this  appeal  is  prosecuted. 

Mr.  Geo.  Scoville,  for  the  appellants,  after  stating  the 
facts  and  pleadings  in  the  case,  made  the  following  points: 

The  only  question  in  the  case  now  presented  to  the  court 
is,  whether  the  lien  of  appellants  should  be  postponed  to  that 
of  the  deeds  of  trust  to  George  W.  Smith.  Of  course  the 
only  ground  upon  which  that  can  be  claimed  is,  that  the  cestui 
que  trust  was  not  made  a  party  to  the  suit,  "  within  six  months 
after  the  last  payment  ftfr  labor  and  materials  became  due 
and  payable,"  as  required  by  the  statute.  It  is  said  that  here 
was  an  "incumbrance"  upon  the  premises,  to-wit:  the  trust 
deeds,  against  which  the  lien  of  appellants  could  not  be  en- 
forced, "  unless  suit  be  instituted  to  enforce  such  lien  within 
six  months,"  as  aforesaid;  and  that  the  institution  of  such 
suit  against  the  trustee  alone  does  not  take  the  case  out  of  the 
limitation  of  the  statute;  that  the  real  party  in  interest  under 
the  "incumbrance,"  and,  consequently,  the  one  against  whom 
the  suit  must  be  instituted  within  six  months,  is  the  person 
who  holds  the  notes  secured  by  the  deeds  of  trust. 

If  the  cestui  que  trust  is  known  in  such  a  case  as  this  he  must 
be  made  a  party  to  the  suit  within  the  six  months,  to  affect 
his  rights  under  the  trust  deed.  But  the  question  here  pre- 
sented is,  whether  the  lien-holder  is  bound  to  search  for  and 
discover  every  "other  creditor,"  and  every  person  interested 
in  every  incumbrance  upon  the  premises  and  make  him  a 
party  or  lose  his  lien. 

It  will  be  admitted  that  no  person  should  be  required  to 
do  an  impossible  act  to  maintain  his  statutory  right,  and  the 
statute  should  not  be  so  construed,  if  it  is  capable  of  a  differ- 
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ent  construction,  as  to  deprive  the  lien-holder  of  his  rights 
under  the  statute.  The  difficulties  and  hardship  of  finding 
the  various  holders  of  notes  secured  by  deed  of  trust  and 
payable  to  the  maker's  order  are  obviated  by  applying  the  ad- 
ditional rule  in  the  construction  of  section  28  of  the  lien  law, 
that  holders  of  secret  liens  need  not  be  made  parties.  The 
trustee  should  be  held  to  answer  for  the  cestui  que  trust  when 
the  latter  conceals  his  name  and  personality. 

In  construing  this  statute,  the  courts  have  been  guided 
somewhat  by  equity  rules  and  practice  in  relation  to  parties. 
The  suit  being  a  chancery  proceeding,  the  courts  have  looked 
at  chancery  precedents,  and  the  authorities  cited  have  been 
drawn  largely  from  that  source.  As  in  equity  it  is  held  that 
all  parties  interested  in  the  subject  matter  of  the  controversy 
shall  be  made  parties  to  the  suit,  and  as  the  trustee  can  not 
usually  answer  for  the  cestui  que  trust,  and  the  latter,  as  the 
real  party  in  interest,  is  required  to  be  brought  in  when 
discovered,  before  the  court  will  make  final  disposition  of  the 
case  ;  so  in  this  proceeding,  even  if  there  were  no  statute,  the 
court  would  require  mortgagees,  trustees  and  beneficiaries, 
interested  in  the  premises,  whenever  that  interest  appeared, 
to  be  made  defendants.  That  is  a  proper  thing  to  do,  and 
the  court  has  full  power  to  do  it,  apart  from  the  statute. 

A  remedial  statute,  if  subject  to  two  constructions,  should 
be  so  construed  as  to  save  the  remedy.  Rdchford,  Rock 
Island  and  St.  Louis  Railroad  Co.  v.  Heflin,  65  111.  366. 

Mr.  John  M.  Gartside,  for  the  appellees: 

Appellants  waived  their  lien.  A  lien  once  waived  can  not 
be  re-established. 

It  is  insisted  that  petitioners  (appellants)  have  waived  and 
extinguished  all  right  of  lien,  if  any  ever  existed,  and  for  the 
following  reasons: 

1.  By  accepting  and  negotiating  the  notes  of  Hayes,  in 
the  sum  of  $2,000. 
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2.  By  accepting  the  warranty  deed  of  Hayes  and  wife,  in 
the  payment  of  $3,000. 

3.  By  the  renewal  of  the  notes  by  Hayes  with  the  holders 
and  assignees. 

4.  By  their  failure  to  repossess  themselves  of  the  notes 
and  judgments  thereon,  during  the  life  of  the  lien,  as  against 
creditors  and  incumbrancers,  to-wit:  within  six  months. 

5.  By  their  conduct. 

The  negotiation  of  notes  accepted  by  the  contractor  of  the 
owner  of  the  premises  improved,  is  and  should  be,  it  seems  to 
us,  an  absolute  waiver  of  the  right  of  lien.  Teaz  v.  Christie, 
2  E.  D.  Smith,  631 ;  Scott  v.  Ward,  4  la.  112  ;  Hawley  v. 
Ward,  4  la.  39 ;  Green  v.  Fox,  7  Allen  88. 

There  is  nothing  in  the  adjudged  cases,  nor  in  the  elemen- 
tary works,  hostile  to  the  theory  that  the  lien  of  the  mechanic 
may  be  extinguished  or  waived  by  implication  arising  from 
the  conduct  of  the  parties,  as  well  as  by  express  agreement. 

What  constitutes  a  waiver  must  be  determined  from  the 
circumstances  of  each  particular  case,  it  being  essentially  a 
question  of  intention;  such  intention  implying  either  an 
actual  determination  of  the  lien  holder  to  surrender  the  right, 
or  such  acts  on  his  part  that  the  public  may  reasonably  sup- 
pose he  had  waived  his  security  of  lien,  in  which  latter  case 
he  would  be  estopped  from  asserting  it.  Grant  v.  Strong,  18 
Wall.  623  ;  Scott  v.  Robinson,  21  Ark.  202;  Doub  v.  Barnes, 
4  Gill,  (Md.)  1 ;  Phillips  on  Mechanic's  Liens  sec.  280;  Gor- 
man v.  Sagner,  22  Mo.  137. 

Appellants  are  estopped  from  asserting  a  right  of  lien,  as 
against  Bayard.  They,  by  their  conduct,  induced  persons  to 
believe  they  were  paid  and  their  lien  discharged,  or  at  least 
to  induce  others  to  believe  that  the  deed  of  trust  was  given 
with  their  consent  and  approbation.  See  Cairncross  v.  Lori- 
mer,  3  Macq.  827 ;  Stevens  v.  Dennett,  51  N.  H.  336 ;  Drew  v. 
Kimball,  43  X.  H.  282 ;  Bigelow  on  Estoppel,  (2d  ed.)  p.  453, 
note  1.  Washburn  on  Real  property,  (4th  ed.)  Vol.  3,  p.  78; 
Quirk  v.  Thomas,  6  Mich.  78;  Mitchell  v.  Reed,  7  Cal.  204. 
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The  suit  was  not  commenced  against  Bayard,  the  incum- 
brancer, within  the  statutory  limitation.  R.  S.  1874,  p.  668, 
sec.  28;  Dunphy  v.  Riddle,  86  111.  26. 

Robert  Bayard,  being  the  cestui  que  trust,  in  the  trust  deeds 
of  Hayes  and  wife  to  Geoi-ge  W.  Smith,  trustee,  was  a  neces- 
sary party  to  a  suit  to  enforce  a  mechanic's  lien.  Phillips  on 
Mechanic's  Liens,  sec.  395,  citing  Hauser  v.  Hoffman,  32 
Mo.  334;  Christine  v.  Manderson,  2  Penn.  363;  Raymond  et 
al.  v.  Ewing  et  al.  26  111.  343  ;  Williams  v.  Chapman,  17  111. 
424;  Kimball  et  al.  v.  Cook,  1  Gilrn.  427;  Kelly  etal.  v.  Chap- 
man, 13  111.  534;  Steigleman  v.  McBride,  17  111.  352;  Lomax 
v.  Bore,  45  111.  379;  Greenleaf  v.  Beebe,  80  111.  523;  Phil- 
lips v.  Stone,  25  111.  67. 

Mr.  George  W.  Smith,  also  for  the  appellees  : 

The  cestui  que  trust  should  have  been  made  a  party  within 
the  six  months.  This  position  is  stare  decisis.  Dunphy  v. 
Riddle,  86  111.  26;  Crowl  v.  Nagle,  id.  440;  Scanlan  v.  Cobb, 
85  id.  296;  Gayles  v.  Franklin  Savings  Bank,  id  256.    ..^^.^ 

The  rule  of  convenience  is  very  often  invoked;  it  would 
seem  sometimes  to  be  treated  as  a  reserve,  to  fall  back  upon 
when  all  else  fails.  It  can,  of  course,  have  no  force  as 
against  the  provisions  of  a  statute.  It  is  peculiarly  misap- 
plicable  as  related  to  the  "lien"  act,  which  selects  a  "privi- 
leged" class,  and  is  in  "derogation  of  the  common  law." 

But  the  difficulties  which  counsel  suggests,  do  not  in  fact 
exist. 

The  action  of  petitioners  precludes  them  from  asking  re- 
lief as  against  appellees. 

While  neither  Robert  Bayard,  nor  Smith,  as  his  attorney, 
knew  McGraw  or  Downey,  when  the  notes  were  taken  in 
April,  1876,  and  when  the  moneys  were  advanced,  yet  the 
authority  given  to  Hayes  enures  to  the  benefit  of  the  former. 

Hayes  was  permitted  to  procure  the  loan  upon  the  faith  of 
the  security  which  he  offered.     In  the  fruits  of  this  loan  ap- 
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pellants  expected  to  participate.  They  looked  to  Hayes  then, 
and  must  look  to  him  now. 

Hayes  would  not  have  asked  for  the  loan  if  he  had  not 
been  authorized. 

If  he  had  not  asked,  it  would  not  have  been  made.  Mc- 
Graw  and  Downey,  were,  therefore,  privy  to  the  solicitation 
of  the  loan,  and  should  be  held  bound  by  the  representations 
upon  which  it  was  procured. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 
Court : 

This  court  has  repeatedly  held  that  suits  to  enforce  me- 
chanics' liens  are  substantially  chancery  proceedings,  and  are 
governed  by  the  rules  of  chancery  practice.  Hamilton  v. 
Dunn,  22  111.259;  Lomax  v.  Bore,  45  id.  380;  Clarke  v. 
Boyle,  51  id.  105. 

The  general  equity  rule  is,  that  all  persons  interested  in 
the  subject  matter  of  a  suit  must  be  made  parties  in  order 
that  the  decree  may  affect  their  rights,  and  this  rule  requires 
that  in  litigation  had  in  respect  to  trust  property,  both  the 
trustee  and  the  cestui  que  trust  be  made  parties.  There  is  an 
exception  to  this  where  the  trust  is  an  active  one,  imposing 
on  the  trustee  the  duty  of  receiving,  controling  and  manag- 
ing the  trust  fund  for  the  benefit  of  the  cestui  que  trust. 
Such  is  the  case  of  Willis  v.  Henderson,  4  Scam.  18.  But 
where  a  trustee  is  interposed  between  a  lender  and  a  bor- 
rower, merely  for  the  purpose  of  enabling  the  lender  to  ob- 
tain payment  through  the  exercise  by  the  trustee  of  powers 
conferred  upon  him  by  a  mortgage  or  a  deed  of  trust,  and 
the  trustee  can  only  be  called  upon  to  act  in  case  of  default 
of  the  grantor  in  performing  the  conditions  of  the  instru- 
ment, both  trustee  and  cestui  que  trust  must  be  made  parties. 
Such  is  the  case  of  Scanlan  v.  Cobb,  85  111.  296. 

The  Mechanics'  Lien  law  provides  that  no  creditor  shall  be 
allowed  to  enforce  his  statutory  lien,  as  against  any  other 
creditor,  unless   the   suit  be  instituted  to   enforce  such   lien 
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within  six  months  after  such  payment  for  labor  or  materials 
shall  become  due  and  payable,  and  we  have  construed  this 
law  to  mean  that  unless  the  creditor  whose  rights  are  sought 
to  be  affected  is  made  a  party  to  the  proceeding  within  the 
six  months,  the  lien  can  not  be  enforced  as  against  him, 
although  the  suit  may  have  been  commenced  within  the  six 
months  and  he  subsequently  made  a  party  by  an  amendment 
to  the  petition.  The  time  of  his  being  made  a  party  must 
be  regarded  as  the  time  of  the  commencement  of  the  suit  as 
to  him.  JDunphy  v.  Riddle,  86  111.  22 ;  Crowl  v.  Nagle, 
id.  437. 

In  the  case  at  bar,  Bayard  was  the  assignee  and  holder  of 
the  notes  secured  by  the  deeds  of  trust  to  Smith,  and  the 
trust  falls  within  the  class  in  which  the  cestui  que  trust  is 
deemed  a  necessary  party,  and  not  having  been  made  a  party 
within  the  six  months,  the  lien  can  not  be  enforced  as  against 
him,  unless  the  circumstances  of  the  case  take  it  out  of  the 
general  rule  above  stated. 

Counsel  for  appellants  earnestly  contends  that,  as  the  name 
of  the  holder  of  the  note  was  unknown,  and  could  not  be 
ascertained  from  the  deeds  of  trust, — under  such  circumstances, 
his  being  made  a  party  ought  to  be  dispensed  with;  or  that 
the  lien  should  be  enforced  against  him,  if  he  is  made  a  party 
as  soon  as  by  the  pleadings  or  evidence  his  name  is  disclosed, 
and  that  the  six  months  limitation  by  law  ought  not  to  be 
construed  to  apply  in  behalf  of  holders  of  secret  liens,  as 
such  a  construction  would  render  the  enforcement  of  a  me- 
chanic's lien  extremely  difficult,  and  in  many  cases  impos- 
sible. 

Appellants  knew  when  they  instituted  their  proceedings,  in 
May,  1876,  that  the  deeds  of  trust  to  Smith  had  been  execu- 
ted and  placed  upon  record.  They  were  well  aware  that 
Hayes  had  been  trying  to  negotiate  a  large  loan  by  means  of 
these  deeds  of  trust  upon  the  very  property  upon  which  they 
now  claim  a  prior  mechanic's  lien.  They  not  only  made  no 
objections   thereto,  but  repeatedly  called   on  Hayes  to  learn 
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whether  he  had  effected  this  loan,  (for  from  the  proceeds  of 
that  loan  it  was  anticipated,  both  by  Hayes  and  the  petition- 
ers, that  Hayes  would  be  able  to  pay  off  the  incumbrance 
upon  the  property  the  petitioners  were  buying  from  him,  and 
also  to  pay  off  the  notes  Hayes  had  given  to  them,  and  which 
they  had  sold,  and  also  to  pay  to  them,  in  cash,  the  residue 
of  their  claim  for  work  and  materials.)  We  are  warranted 
by  the  proofs  in  saying  that  Hayes  consummated  this  loan 
upon  these  trust  deeds  to  Smith  with  the  approbation,  if  not 
at  the  instance,  of  petitioners.  They  must  have  believed 
that  the  loan  had  probably  been  consummated,  and  they  cer- 
tainly had  such  notice  as  put  them  on  inquiry  as  to  the  exist- 
ence of  the  debt,  and  as  to  the  holder  of  the  paper.  By 
inquiry  of  either  Hayes,  or  Smith,  the  trustee,  they  would 
have  learned  that  Bayard  had  become  a  creditor  under  these 
trust  deeds,  and  could,  and  should,  have  made  him  a  party  in 
apt  time  if  they  wished  to  postpone  his  lien  to  theirs.  Under 
the  circumstances,  we  think,  Bayard  had  good  ground  to  insist 
that  the  proceeding  against  him  was  barred  before  any  steps 
were  taken  to  make  him  a  party. 

Our  attention  is  called  to  the  fact  that  these  notes  held  by 
Bayard  are  payable  on  their  face  to  the  order  of  the  maker, 
and  it  is  suggested  that  when  the  holder  of  real  estate  exe- 
cutes a  deed  of  his  land  to  a  trustee,  to  secure  notes  therein 
described  which  are  payable  to  his  own  order,  he  does  not 
thereby  create  any  lien  upon  his  property, — for,  notes  payable 
to  the  order  of  the  maker  are  mere  nullities,  so  long  as  he 
holds  them,  and  until  he  has  endorsed  and  delivered  them  to 
another.  It  is  suggested  that  the  recording  of  such  a  deed  of 
trust  is  not  constructive  notice  to  any  one  that  a  valid  lien  has 
been  imposed  upon  the  property  in  question,  and  that  the 
recording  of  such  a  deed  of  trust  ought  not  to  be  construed  to 
be  anything  more  than  notice  merely  that  the  maker  expects  to 
create  a  debt  of  a  given  character  and  amount  to  some  one 
unknown,  and  that  such  debt  when  created  is  to  be  a  lien 
upon  the  property  in  question. 
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It  is  not  necessary  in  this  case  to  decide  whether  the  mere 
record  of  a  trust  deed,  made  to  secure  notes  payable  to  the 
order  of  the  maker,  should  be  regarded  of  itself  notice  suffi- 
cient to  impose  upon  a  subsequent  purchaser  or  other  stranger 
to  the  proceedings  the  duty  of  inquiring  of  the  maker  of  the 
notes  whether  they  had  been  endorsed.  Nor  is  it  necessary 
to  decide  whether  a  subsequent  purchaser  under  such  circum- 
stances might  safely  buy  the  land  in  question,  or  take  other 
action  where  upon  such  inquiry  he  was  informed  by  the 
maker  and  made  to  believe  that  the  notes  had  not  been 
assigned,  in  a  case  where  the  notes  had,  in  fact,  been  sold  for 
value,  and  indorsed  to  a  bona  fide  holder.  That  precise 
question  is  not  presented  here. 

In  this  case  there  really  seems  good  ground  to  hold  that 
appellants  are  estopped  from  insisting  that  the  lien  of  Bayard, 
under  the  Smith  trust  deeds,  is  subordinate  to  their  me- 
chanic's lien.  After  all  the  work  upon  these  houses  was 
done,  and  after  the  trust  deeds  to  Smith  had  been  executed 
and  recorded,  and  when  it  was  anticipated  that  Hayes  would 
succeed  in  negotiating  a  loan  upon  the  faith  of  these  trust 
deeds,  appellants  had  a  settlement  with  Hayes,  and  having 
accepted  the  notes  of  Hayes  for  $2000  of  their  claim,  and 
sold  and  assigned  these  notes  to  third  parties,  they  accepted 
from  Hayes  a  warranty  deed  conveying  to  them  real  estate 
at  the  agreed  price  of  $9000,  to  be  in  discharge  of  $3000,  of 
their  claim,  and  placed  this  conveyance  upon  record,  and  at 
the  time  of  accepting  this  warranty  deed  from  Haves  they 
made  their  promissory  notes  to  Hayes,  for  the  sum  of  $6000, 
as  the  balance  of  the  purchase  money,  and  placed  this  note 
in  escrow,  in  the  hands  of  a  third  party,  to  be  delivered  to 
Hayes  as  soon  as  he  should  remove  certain  incumbrances 
from  the  land  so  conveyed  to  them  by  Hayes, — and  these  en- 
cumbrances were  less  in  amount  than  the  amount  of  the  note 
thus  held  in  escrow.  While  matters  were  in  this  condition, 
it  is  shown  that  petitioners  were  well  aware  that  Haves  was 
trying   to  negotiate   a   large   loan  upon    this   property,  upon 
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which  they  now  claim  a  prior  lien.  As  already  said,  they  not 
only  made  no  objection  thereto,  but  repeatedly  called  upon 
Hayes  to  learn  whether  he  had  effected  this  loan,  and,  as 
already  suggested,  the  loan  was  effected  with  their  approba- 
tion, and  the  money  advanced  upon  these  deeds.  By  their 
conduct  in  this  regard  appellants  substantially  said  to  the  pub- 
lic that  their  right  to  a  mechanic's  lien  upon  the  property 
was,  in  fact,  waived;  that  when  the  liens  upon  the  property 
purchased  by  them  from  Hayes  should  be  removed,  their 
claim  would  be  satisfied.  And,  to  secure  the  performance  of 
that  duty  by  Hayes,  their  note  for  $6000  was  held  by  a  third 
party,  and  was  not  to  be  delivered  until  these  encumbrances 
were  removed.  Bayard  and  his  agents,  in  a  negotiation  for 
the  loan  of  this  money  upon  these  trust  deeds,  had  a  right, 
from  the  circumstances,  to  assume  that  that  was  the  truth. 
Appellants  thus  put  it  in  the  power  of  Hayes  to  induce  them 
to  believe,  without  misrepresentation,  that  Bayard,  by  advanc- 
ing the  money,  was  acquiring  a  first  lien   upon  the  property. 

It  may  well  be  that,  as  between  appellants  and  Hayes,  the 
transaction  was  such  that,  upon  the  failure  of  Hayes  to  re- 
move this  encumbrance  upon  the  property  purchased  by 
appellants,  they  had  a  right  to  rescind  the  whole  transaction, 
and  thereby  rescind  their  apparent  waiver  of  their  mechanic's 
lien,  and  as  against  Hayes  to  prosecute  their  lien  upon  this 
property.  This,  however,  does  not  affect  the  relative  rights 
of  Bayard  as  against  appellants. 

Under  all  the  circumstances,  we  hold  that  the  Appellate 
Court  was  right  in  postponing  the  lien  of  appellants  to  that 
of  Bayard,  and  declaring  it  subordinate  thereto. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed, 

Scott,  J. :  I  concur  in  the  decision  in  this  case,  but  not  in 
all  of  the  reasoning  of  the  opinion. 
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James  Thompson  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at   Ottawa  September   25,  1S80. 

Criminal  law — indictment  for  attempting  to  steal.  An  indictment,  under 
section  273  of  the  Criminal  Code  for  an  attempt  to  steal  the  property  of 
another,  which  simply  states  that  the  defendant  attempted  to  steal,  is  not 
sufficient  to  sustain  a  conviction.  To  obtain  a  conviction  under  this  section 
the  people  must  prove  acts  done  towards  the  perpetration  of  the  offence,  and 
not  mere  intention,  and  such  acts  being  necessary  to  show  the  crime,  they 
must  be  specifically  averred. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county; 
the  Hon.  Owen  T.  Reeves,  Judge,  presiding. 

Messrs.  Tipton  &  Ryan,  for  the  plaintiffs  in  error: 

The  indictment  charges  no  offence  under  the  statute,  and 
therefore  the  conviction  can  not  be  sustained. 

It  merely  charges  that  defendants  did  feloniously  attempt 
feloniously  to  take,  steal,  etc.  This  is  clearly  insufficient. 
Something  more  than  an  attempt  to  commit  a  crime  or  misde- 
meanor is  necessary  to  constitute  an  offence  under  the  statute. 
Nothing  short  of  an  attempt  to  commit  an  offence,  coupled 
with  an  overt,  physical  act  done  towards  its  consummation,  is 
denounced  by  this  statute. 

The  language  employed  excludes  the  presumption  that  the 
legislature  intended  that  the  word  "attempt"  should  signify 
both  the  act  and  the  intention  with  which  the  act  is  done,  for 
it  is  required  not  only  that  there  shall  be  an  attempt  to  com- 
mit an  offence,  but  also  some  act  shall  be  done  towards  the 
commission  of  the  offence, — therefore,  the  word  "attempt" 
signifies  intention  only. 

The  meaning  of  the  section  may  be  accurately  expressed 
by    the    insertion    of    the    word    "intends"    for    the    word 
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"attempt,"  thus:  /'Whoever  intends  to  commit  an  offence 
prohibited  by  law,  and  does  some  act  towards  it  but  fails,"  etc. 

If  this  construction  is  correct,  it  necessarily  follows  that 
the  indictment  is  fatally  defective,  for  it  wholly  fails  to 
charge  any  act  done  by  the  defendants,  or  either  of  them, 
towards  the  commission  of  the  oifence. 

No  more  can  be  claimed  for  the  indictment  than  that  in 
charging  the  "attempt"  it,  in  legal  effect,  charges  defendants 
with  an  evil  intent,  but  act  and  evil  intent  must  combine  to 
constitute  crime.  No  amount  of  intention  alone  is  sufficient; 
neither  is  any  amount  of  act,  alone.  Bishop  C.  L.  sees.  206 
and  207. 

Construing  this  section  in  Cox  v.  The  People,  82  111.  193, 
this  court  said:  "Whoever  attempts  to  commit  any  offence 
prohibited  by  law  and  does  any  act  towards  it,"  must  be  con- 
strued, in  cases  like  the  present,  to  mean  a  physical  act,  as 
contra-distinguished  from  a  verbal  declaration, — that  is,  it 
must  be  a  step  taken  towards  the  actual  commission  of  the 
offence, and  not  a  mere  effort  by  persuasion  to  produce  the 
conviction  of  mind  essential  to  the  commission  of  the  offence. 
See,  also,  Commonwealth  v.  Clark,  6  Gratt.  675 ;  Randolph  v. 
Cone,  6  Serg.  &  R.  398;  Regan  v.  Meredith,  8  Car.  &  Payne, 
589;  State  v.  Wilson,  30  Conn.  500;  Lovett  v.  State,  19  Tex. 
174;  Bishop's  Crim.  Prac.  sec.  566;  3  Cox  C.  C.  570 ;  Temp. 
&  M.  192;  Train  &  Hurd's  Prac.  52;  Wharton's  Prac. 
(2d  ed.),  719. 

What  is  not  necessary  to  be  charged  in  an  indictment  need 
not  be  proved.  Cowen  et  al.  v.  The  People,  14  111.  348 ;  The 
People  v.  Wilbur,  4  Parker's  Cr.  Rep.  20;  Archbold's  Cr. 
PI.  38-48;  Chitty's  Cr.  L.  171,  173,  281,  289. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People: 
While  the  indictment  may  have  been  subject  to  the  objec- 
tion urged  against  it  at  common  law,  it  is  sufficient  under  the 
statute.     2  Wharton's  Crim.  Law,  sec.  2704. 

The   offence  was   not  only  stated   in   the   language   of  the 
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statute,  but  "  so  plainly  that  the  nature  of  the  offence  may  be 
easily  understood  by  the  jury. "  Rev.  Stat.  p.  412,  sec.  408; 
Criminal  Code,  sec.  408. 

In  the  cases  cited  by  counsel  for  plaintiffs  in  error,  no  such 
statute  appears  to  have  been  involved. 

The  charge  that  the  prisoners  "feloniously  attempted"  to 
commit  the  larceny,  necessarily  carries  with  it  the  charge  that 
they  did  some  act  to  carry  out  such  design. 

An  attempt  to  commit  a  crime  means  something  more  than 
an  intention  to  do  so. 

The  indictment  could  not  be  sustained  by  proof  without 
showing  some  act  done  on  the  part  of  the  prisoners  toward 
effecting  the  larceny. 

Per  Curiam:  Plaintiffs  in  error  were  indicted  in  the 
McLean  circuit  court  for  an  attempt  to  commit  larceny  of  a 
number  of  treasury  warrants  and  some  small  silver  coins. 
The  section  under  which  the  indictment  was  found  is  the 
273d  of  the  Criminal  Code,  and  reads:  "Whoever  attempts 
to  commit  auy  offence  prohibited  by  law,  and  does  any  act 
towards  it,  but  fails,  or  is  intercepted  or  prevented  in  its  exe- 
cution, where  no  express  provision  is  made  by  law  for  the 
punishment  of  such  attempt,  shall  be  punished,"  etc.  The 
indictment,  after  describing  the  property,  alleged  the  attempt 
was  made  to  steal  "the  goods  and  chattels  of  Aaron  Mooney, 
then  and  there  being  found,  did  feloniously  attempt  feloniously 
to  take,  steal  and  carry  away,"  etc. 

A  motion  to  quash  the  indictment  was  made,  but  was 
overruled  by  the  court.  A  plea  of  not  guility  was  then 
entered,  and  a  trial  thereon  had  by  the  court  and  a  jury, 
resulting  in  a  verdict  of  guilty,  and  fixing  the  confinement 
of  defendants  in  the  penitentiary  at  eighteen  months.  A 
motion  for  a  new  trial  and  in  arrest  of  judgment  was  inter- 
posed, but  was  overruled,  and  judgment  rendered  on  the  ver- 
dict, and  the  defendants  prosecute   error  and  urge  a  reversal. 

It  is  insisted  that  this  indictment  is  insufficient  to  sustain  the 
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conviction;  that  it  is  substantially  defective;  that  something 
more  than  an  attempt  to  commit  the  crime  should  have  been 
averred;  that  the  law  required  not  only  an  averment  of  an 
attempt,  but  "nothing  short  of  an  attempt  to  commit  an 
offence,  coupled  with  an  overt  physical  act  done  towards  its 
consummation."  The  majority  of  the  court  regard  the  objec- 
tion well  taken. 

The  language  of  the  statute  will  not  bear  the  construction 
that  no  more  need  be  charged  than  the  mere  attempt.  The 
word  "attempt/'  from  its  connection  in  this  section,  seems  to 
imply  that  it  was  used  in  the  stead  of  "intends,"  to  commit  an 
offence.  If  this  be  so,  then  it  is  apparent  that  the  statute 
requires  something  more  than  the  mere  intent,  to  constitute 
the  crime.  It  manifestly  requires  that  there  should  be  a  pur- 
pose to  do  so,  and  some  act  done  to  perpetrate  the  offence 
before  the  crime  is  complete.  The  subsequent  words  are 
connected  with  the  word  "attempt"  by  a  copulative  conjunction, 
thus  rendering  it  indispensable  to  the  crime  that  some  act 
should  be  done  towards  accomplishing  the  intention,  to  con- 
stitute guilt.  If  this  be  so,  and  of  its  correctness  we  entertain 
no  doubt,  then  to  obtain  a  conviction,  the  People  would  be 
required  to  prove  acts  done  towards  the  perpetration  of  the 
offence,  and  not  a  mere  intention.  Such  acts  being  necessary 
to  show  the  crime  charged,  they  should  be  specifically  averred. 
This  is  necessary,  according  to  the  rules  of  correct  pleading, 
and  to  give  the  accused  notice  of  what  he  is  required  to  meet 
on  the  trial. 

If  the  averment  of  a  mere  attempt  was  all  that  is  required, 
accused  could  never  know  what  acts  would  be  relied  on  to 
prove  the  attempt,  and  would  be  liable  to  surprise.  We 
are,  therefore,  clearly  of  opinion  that  the  acts  done  by 
accused  towards  the  commission  of  the  crime  of  larceny 
should  have  been  specifically  averred,  and  for  the  want  of 
such  an  averment,  the  indictment  was  bad  and  should  have 
been  quashed.  Nor  is  the  charge  made  in  the  language  of 
the  statute. 

11—96  III. 
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The  case  of  Cox  v.  The  People,  82  111.  191,  sustains  this 
interpretation  of  this  section.  That  case  holds  that  under 
this  section,  to  convict  of  an  attempt  to  commit  the  crime  of 
incest,  mere  solicitations  do  not  prove  the  attempt,  but 
there  must  be  physical  acts  done  by  the  accused  before  the 
crime  is  complete.  So  here,  there  should  have  been  some 
physical  act  or  acts  averred  and  proved  to  constitute  the 
attempt  under  the  statute. 

The  court  having  erred  in  overruling  the  motion  to  quash 
the  indictment,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


Chicago,  Burlington  and  Quincy  Railroad  Co. 

v. 
Chloe  M.  Sykes,  Admx. 

Filed  at  Ottawa  September  25,  1880. 

1.  Negligence — contributory  and  comparative.  Where  a  railroad  company 
is  guilty  of  negligence  in  leaving  a  freight  car  across  a  sidewalk  leading 
to  a  passenger  depot,  about  the  time  for  the  arrival  of  a  passenger  train,  with- 
out opening  the  freight  train  so  as  to  permit  passengers  to  pass,  and  a  person 
seeking  to  make  the  passenger  train  is  also  guilty  of  negligence  in  attempting 
to  pass  under  the  end  of  a  freight  car,  though  invited  or  directed  by  the  con- 
ductor of  that  train  to  do  so,  if  such  act  was  dangerous,  and  would  be  so  con- 
sidered by  prudent  persons  generally,  and  the  person  in  passing  under  the 
car  is  injured  by  the  freight  train  suddenly  starting,  it  should  be  left  to  the 
jury  by  the  instructions  to  say  whether  such  person's  negligence  was  slight, 
and  that  of  the  agents  of  the  company  gross,  in  obstructing  the  passage  to 
the  depot  and  in  inviting  the  passenger  to  pass  under  the  freight  car. 

2.  Where  a  person  in  going  to  a  railroad  depot  to  take  passage  on  a  pas- 
senger train,  finds  a  freight  train  across  the  side  walk,  and  is  told  by  the 
freight  conductor  to  pass  under  the  end  of  a  freight  car — that  he  has  plenty 
of  time — and  while  passing  under  is  injured,  section  54  of  the  railroad  and 
warehouse  law  will  have  no  application  to  the  case  or  bearing  upon  such  per- 
son's negligence.     That  section   applies  only  to  climbing,  stepping,  standing 
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upon,  clinging  to,  or  in  any  way  attaching  one's  self  to  a  locomotive  engine 
or  car,  either  stationary  or  in  motion  on  the  track. 

3.  Where  a  conductor  has  control  over  his  train  as  to  its  starting  or 
stopping,  a  person  will  have  the  right  to  act  on  his  invitation  to  pass  under  a 
freight  car  when  the  train  is  obstructing  the  passway,  unless  he  has  reason 
to  suppose  it  hazardous.  The  person  in  such  case  has  the  right  to  suppose  the 
train  will  not  be  started  until  he  can  pass  through,  and  that  the  conductor 
has  the  power  to  control  the  train,  and  will  do  so,  knowing  the  dangerous 
position  in  which  the  person  is  placed  by  his   direction. 

4.  Master  and  servant — liability  of  former  for  acts  of  the  latter.  When  a 
railroad  conductor  is  engaged  in  the  performance  of  his  duty  to  the  company 
and  about  its  business,  the  company  will  be  held  responsible  for  his  acts, 
although  he  may  not  have  been  free  from  fault  on  his  part  and  may  have 
acted  beyond  his  duty. 

5.  Instruction — should  not  give  a  partial  view  of  the  facts.  An  instruction 
as  to  the  right  of  a  party  to  act  upon  the  direction  of  a  railroad  conductor  to 
pass  under  a  freight  car  in  a  train  which  was  obstructing  the  sidewalk  lead- 
ing to  a  depot,  which  refers  to  many  of  the  circumstances  bearing  upon  the 
question  of  negligence,  but  not  to  all  of  them,  and  which  is  argumentative, 
and  not  explicit  in  announcing  the  rule  of  law  sought  to.  be  presented,  should 
not  be  given. 

6.  Same — should  be  based  on  the  evidence  as  to  amount  of  damages.  In  a  suit 
against  a  railroad  company  to  recover  damages  for  a  personal  injury  result- 
ing in  death,  through  negligence,  it  is  error  to  instruct  the  jury  that  if  they 
find  the  defendant  guilty  they  may  assess  the  plaintiff's  damages  at  any  sum 
not,  exceeding  $5,000,  the  amount  claimed  in  the  declaration,  without  refer- 
ence to  any  proofs  of  the  amount  of  damages  sustained. 

7.  Same — taking  facts  from  the  jury.  The  trial  court  has  no  power  to  take  the 
decision  of  facts  from  the  jury  by  an  instruction.  If  there  is  evidence 
tending  to  prove  the  issue,  it  must  be  submitted  to  the  jury,  and  the  court 
can  not  properly  instruct  the  jury  to  find  against  what  the  evidence  tends  to 
prove. 

Appeal  from  the  Appellate  Court  for  the  Second  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Warren  county,  the  Hon.  Arthur  A.  Smith,  Judge,  pre- 
siding. 

Mr.  William  C.  Norcross,  for  the  appellant : 
The  court  erred  in  overruling  the  defendant's  motion  for  a 
new  trial,  because  the  verdict  is  contrary  to  the  law  and  the 
evidence.     The  deceased  was  guilty  of  such  negligence  con- 
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tributing  to  the  injury  as  to  bar  the  plaintiff's  right  of  re- 
covery in  any  view  of  the  case.  Chicago  and  Alton  Railroad 
Co.  v.  Meiche,  Administratrix,  83  111.  427;  Illinois  Central  Rail- 
road Co.  v.  Hall,  72  111.  222;  Toledo,  Wabash  and  Western 
Railroad    Co.  v.  Brooks,  81  111.  250. 

It  makes  no  difference  whether  Anderson  invited  Sykes' to 
come  under  the  car  or  not,  because  it  is  proved,  that  even  if 
he  had  invited  him,  the  deceased  knew  that  Anderson 
could  not  extend  such  an  invitation  within  the  scope  of  his 
agency,  and  the  invitation  not  being  within  the  scope  of  the 
agency,  would  not  bind  the  defendant.  1  Greenlf.  Ev.  sec.  114 ; 
Davidson  v.  Rorter  et  al.  57  111.  300  ;  Snyder  v.  Hannibal 
and  St.  Jo.  Railroad  Co.  60  Mo.  413. 

The  facts  being  conceded,  whether  a  given  act  is  within  the 
scope  of  a  servant's  employment  is  a  question  of  law  for  the 
court.  Story  on  Agency  (4th  ed.)  sec.  456 ;  "Wharton  on 
Agency,  sec  136. 

A  third  party  dealing  with  an  agent  is  hound  to  exercise 
the  caution  of  a  good  business  man,  to  know  whether  or  not 
the  agent  has  authority  ;  and  if  he  acts  without  exercising  such 
care,  he  does  so  at  his  own  peril.  Wharton  on  Agency,  p.  91, 
sec.  137. 

When  there  are  any  just  grounds  to  suspect  that  an  agent 
had  not  authority,  or  where  there  is  any  good  reason  to  put 
the  third  party  on  inquiry  as  to  whether  or  not  an  agent  has 
authority  to  do  the  particular  act,  the  third  party  is  bound 
to  go  to  the  principal  to  ascertain  whether  or  not  the  agent 
has  authority,  or  else  he  deals  with  the  agent  at  his  own  peril. 
Wharton  on  agency,  p.  94,  sec.  139. 

Where  an  agent  acts  beyond  the  scope  of  his  employment,  or 
contrary  to  his  principal's  wishes,  and  the  party  dealing  with 
him  knows  the  fact,  he  deals  at  his  own  peril,  and  can  not  hold 
the  principal  responsible  for  the  acts  of  the  agent.  Wharton 
on  Agency,  pp.  87-88,  sec.  131  and  sec.  132.  Illinois  Central 
Railroad  Co.  v.  Green,  81  111.  19. 

If  the  deceased  were  guilty  of  any  negligence,  no   matter 
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how  slight,  that  contributed  to  the  injury,  then  the  plaintiff 
can  not  recover  in  his  action  unless  the  plaintiff  proves  by  a 
preponderance  of  evidence  on  her  part  two  things,  namely : 
1.  That  the  defendant  was  guilty  not  of  negligence  that  con- 
tributed to  the  injury,  but  of  gross  negligence  that  contributed 
to  the  injury.  And,  2d.  That  the  negligence  of  the  deceased 
was  but  slight  compared  to  the  negligence  of  the  defendant. 
Illinois  Central  Railroad  Co.  v.  Hammer,  85  111.  526 ;  Chi- 
cago and  Alton  Railroad  Co.  v.  Langley,  2  BradwelFs  Rep. 
505;  Illinois  Central  Railroad  Go.  v.  Hall,  72  111.  222;  Village 
of  Kewanee  v.  Depew,  80  111.  119;  City  of  El  Paso  et  al.  v. 
Causey,  1  BradwelFs  Rep.  531. 

The  deceased  also  violated  sec.  54  of  the  statute  relating  to 
railroads  and  warehouses,  R.  S.  1874,  p.  810. 

A  higher  degree  of  care  is  required  of  an  adult  than  of  a 
child.  Chicago  and  Alton  Railroad  Co.  v.  Murry,  71  111.  601; 
Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Dewey,  26 
id.  258;  Railroad  Co.  v.  Gladman,  15  Wall.  408. 

That  in  law  the  negligence  of  the  deceased  contributed  to 
the  injury  complained  of  to  such  an  extent  as  to  bar  plain- 
tiff's right  of  recovery,  admits  of  no  doubt,  as  the  following 
cases  abundantly  show,  in  each  and  all  of  which  the  verdict 
and  judgment  of  the  lower  court  have  been  set  aside,  and  the 
appellate  court  decide  the  same  as  a  matter  of  law.  Chicago, 
Rock  Island  and  Pacific  Railroad  Co.  v.  Bell,  Admx.  70  111. 
102;  Lake  Shore  and  Michigan  Southern  Railroad  Co.  v. 
Hart,  87  id.  529 ;  Chicago  and  Alton  Railroad  Co.  v.  Mltchie, 
Admx.  83  id.  428;  Village  of  Kewanee  v.  Depew,  80  id.  119  ; 
Illinois  Central  Railroad  Co.  v.  Hall,  72  id.  222;  Illinois  Cen- 
tral Railroad  Co.  v.  Chambers,  71  id.  519;  Bevierv.  Galloway, 
71  id.  517;  Toledo,  Wabash  and  Western  Railroad  Co.  v.  Bar- 
low, 71  id.  640;  Illinois  Central  Railroad  Co.  v.  Greene,  81 
id.  19;  Toledo,  Wabash  and  Western  Railroad  Co.  v.  Jones, 
76  id.  311;  Keokuk  Packet  Co.  v.  Henry,  50  id.  264;  Ohio  and 
Mississippi  Railroad  Co.  v.  Stratton,  78  id.  88 ;.  Adams  Ex- 
press Co.  v.  Jones,  53  id.  463;   Chicago  and  Alton  Railroad 
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Co.  v.  McLaughlin,  47  id.  265  ;  Chicago  and  Alton  Railroad 
Co.  v.  Langley  2  BradwelPs  Rep.  505;  Toledo,  Wabash  and 
Western  Railroad  Co.  v.  Miller,  76  111.  279;  Central  Railroad 
and  B.  Co.  v.  Dixon,  42  Ga.  327;  C,  C,  C.  and  I.  Railroad 
Co.  v.  Elliott,  28  Ohio  St.  340;  Allyn  v.  B.  and  A.  Railroad 
Co.  105  Mass.  77. 

When  the  question  is,  whether  the  defendant  was  guilty 
of  gross  negligence  that  contributed  to  the  injury,  and  all 
the  evidence  is  before  the  court,  that  question  becomes  a 
question  of  law,  to  be  determined  by  the  court  on  appeal  as 
a  matter  of  law,  no  matter  what  the  verdict  of  the  jury  and 
judgment  of  the  lower  court  may  have  been.  The  Adams 
Express  Co.  v.  Jones,  53  111.  463 ;  Kelly,  Admx.  v.  Hardie,  26 
Mich.  245;  Lake  Shore  and  Michigan  Central  Railroad  Co.  v. 
Miller,  25  Mich.  274;  Allyn  v.  B.  and  A.  R.  R.  Co.  105  Mass. 
77 ;  Kansas  Pacific  Railroad,  Co.  v.  Butts,  7  Kan.  308  ;  Chicago 
and  Alton  Railroad  Co.  v.  Langley,  2  Bradwell,  505. 

And  the  question  as  to  whether  the  deceased  was  guilty 
of  any  want  of  ordinary  care  and  prudence  which  directly 
contributed  to  the  injury,  and  whether  or  not  the  defend- 
ant was  guilty  of  gross  negligence  that  contributed  directly 
to  the  injury,  and  whether,  by  comparison,  the  negli- 
gence of  the  deceased  was  slight  and  the  defendant's  gross, 
are  each  and  all  questions  of  law  for  the  determination  of  the 
court,  on  appeal.  Illinois  Central  Railway  Co.  v.  Green,  81 
111.  19;  Chicago  and  Alton  Raihvay  Co.  v.  Michie,  Admx.  83 
id.  427  ;  Village  of  Kewanee  v.  Depew,  80  id.  119;  Toledo, 
Wabash  and  Western  Railway  Co.  v.  Jones,  76  id.  311  ;  Keo- 
kuk Packet  Co.  v.  Henry,  40  id.  264;  The  City  of  Joliet  v. 
Seward,  86  id.  402 ;  Lake  Shore  and  Michigan  Southern  Rail- 
road Co.  v.  Hart,  87  id.  529;  Chicago  and  Alton  Railroad 
Co.  v.  Michie,  83  id.  427  ;  Illinois  Central  Railroad  Co.  v. 
Hall,  72  id.  222;  Illinois  Central  Railroad  Co.  v.  Chambers, 
71  id.  519;  Illinois  Central  Railroad  Co.  v.  Green,  81  id.  19; 
Ohio  and  Mississippi  Railroad  Co.  v.  Stratton,  78  id.  88  ; 
Lake  Shore  and  Michigan  Soutliem  Railroad  Co.  v.  Miller,  25 
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Mich.  274;  Kelly,  Admx.  v.  Hendrie,  26  id.  225;  Allyn  v. 
The  B.  and  A.  Railway  Co.  105  Mass.  77;  Gerety  v.  Ph.,  Wil. 
and  Balto.  Railway  Co.  81  Pa.  St.  274;  Central  Railway 
Co.  v.  Dixon,  42  Ga.  327;  Chicago  and  Alton  Railway  Co.  v. 
Langley,  2  Bradwell,  505 ;  Lewis  v.  Baltimore  and  Ohio  Rail- 
way Co.  38  Md.  597 ;  TAe  City  of  El  Paso  et  al.  v.  Causey,  1 
Bradwell,  531 ;  Phillips  v.  i?.  and  8.  Railway  Co.  49  N.  Y. 
137. 

The  entire  blockading  of  that  side  walk  did  not  justify 
deceased  putting  his  life  in  jeopardy,  nor  did  it  pull  him  under 
the  train,  nor  did  it  contribute  to  pull  him  under  the  train. 
Chicago  and  Alton  Railway  Co.  v.  Langley,  2  Bradwell,  505; 
Central  Railway  Co.  v.  Dixon,  42  Ga.  327  ;  Lewis  v.  Baltimore 
and  Ohio  Railway  Co.  38  Md.  597  ;  Chicago,  Burlington  and 
Quiney  Raihvay  Co.  v.  Dewey,  Admx.  26  111.  255 ;  Keokuk 
Packet  Co.  v.  Henry,  50  id.  264. 

As  a  matter  of  law,  it  is  the  duty  of  the  c6Wt  on  appeal 
to  absolutely  reverse  a  case  where  the  verdict  is  not  supported 
by  a  preponderance  of  evidence.  The  Adams  Express  Co.  v. 
Jones,  53  111.  463. 

The  fifth  instruction  given  for  the  plaintiff  was  erroneous. 
Keokuk  Packet  Co.  v.  Henry,  50  111.  269;  Chicago,  Burlington 
and  Quiney  Railroad  Co.  v.  Dewey,  26  111.  255. 

Messrs.  Stewart,  Phelps  &  Grier,  for  the  appellee : 

As  to  the  liability  of  a  master  for  the  acts  of  his  servant 
while  acting  in  the  general  scope  of  his  employment,  see 
Milton  v.  Middlesex  Railroad  Co.  107  Mass.  169;  Bagley  v. 
Manchester,  8.  and  L.  Raihvay  Co.  8  C.  P.  153;  Cosgrove 
v.  Ogden,  49  N.  Y.  255 ;  Anderson  v.  Rome,  W.  and  0.  Rail- 
road Co.  54  N.  Y.  340;  Luby  v.  H.  R.  R.  R.  Co.  17  N.  Y. 
133. 

As  to  the  question  of  negligence,  see  Illinois  Central 
Railroad  Co.  v.  Able,  59  111.  132;  Chicago,  Burlington 
and  Quiney  Railroad  Co.  v.  Dewey,  26  id.  259;  Illinois  and 
St.  Louis  Railroad  Co.  v.  Stables,  62  id.  316;  Rockford,  Rock 
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Island  and  St.  Louis  Railroad  Co.  v.  Coultas,  67  id.  401 ; 
Illinois  Central  Railroad  Co.  v.  Slatton,  64  id.  139 ;  Ohio  and 
3Iississippi  Railway  Co.  v.  Stratton,  78  id.  88;  Illinois  Cen- 
tral Railroad  Co.  v  Hoffman,  67  id.  287 ;  Illinois  and  St.  Louis 
Railroad  Co.  v.  Herndon,  81  id.  149 ;  Chicago  and,  Alton 
Railroad  Co.  v.  Mitchie,  83  id.  430  ;  Rockford,  Rock  Island 
and  St.  Louis  Railroad  Co.  v.  Linn,  67  id.  110;  Illinois  Cen- 
tral Railroad  Co.  v.  Modglin,  85  id.  483. 

It  was  particularly  gross  negligence  to  start  said  freight 
train  in  the  manner  it  was,  and  without  signal,  when  the 
engineer  knew  it  had  not  been  uncoupled  and  separated;  that  it 
stood  over  the  only  approach  to  the  depot,  and  that  they  were 
within  the  limits  of  a  city,  for  there  the  law  demands  a  far 
higher  degree  of  care  in  the  management  of  railroad  trains. 
Illinois  Central  Railroad  Co.  v.  Hammer,  72  111.  350;  Toledo, 
Wabash  and  Western  Railroad  Co.  v.  Miller,  76  id.  578 ;  Chi- 
cago, Burlington  and  Quincy  Railroad  Co.  v.  Stumps,  69  id. 
409  ;  Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Van 
Patten,  64  id.  516;  Chicago  and  Northwestern  Railroad  Co.  v. 
Sweeney,  52  id.  330. 

As  to  the  rule  in  case  of  comparative  negligence  when  there 
is  fault  on  both  sides,  counsel  cited  and  elaborated  the  follow- 
ing, among  other  authorities :  Chicago  and  Alton  Railroad 
Co.  v.  Gretzner,  46  111.  81 ;  Chicago  and  Alton  Railroad  Co. 
v.  Murray,  62  id.  330;  Illinois  Central  Railroad  Co.  v.  Wad- 
dlesioorth,  43  id.  Q6[;  St.  Louis,  Alton  and  Terre  Haute  Rail- 
road Co.  v.  Manley,  68  id.  GQ ;  Toledo,  Wabash  and  Western 
Railway  Co.  v.  O'Connor,  77  id.  394;  P.,  C  and  St.  L.  R'y 
Co.  v.  Knutson,  69  id.  107. 

We  refer  to  other  cases  establishing  and  reiterating  the1 
common  rule  of  the  decisions  of  the  Supreme  Court  upon  the 
question  of  comparative  and  contributory  negligence,  where 
it  is  manifestly  held  that  the  plaintiff,  although  guilty  of 
some  negligence,  may  nevertheless  recover,  if,  upon  compar- 
ing the  negligence  of  the  respective  parties,  that  of  the 
plaintiff  is   slight,  and   that   of  defendant  is   great.     Illinois 
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Central  Railroad  Co.  v.  Mqffitt,  61  111.  434 ;  Illinois   Central 
Railroad  Co.  v.  Hammer,  72  id.  351  ;  Rochford,  Rock  Island 
and  St.  Louis  Railroad  Co.  v.  Hillmer,   72   id.  329;    Chicago, 
Burlington  and  Quincy  Railroad   Co.  v.  Triplett,  38  id.  484 
Toledo,  Wabash  and  Western  Railway.  Co,  v.  McGinnis,  71  id 
349  ;  Illinois   Central  Railroad  Co.  v.  Cragin,  Admr.  71    id 
177;  Chicago  and  Alton  Railroad  Co.  v.  Hogarth,  38  id.  371 
Chicago,  Burlington  and   Quincy   Railroad   Co.  v.  Lee,  87  id 
454;   Chicago  and  Alton  Railroad   Co.  v.  Engle,  84   id.  399 
Chicago   and  Alton   Railroad   Co.  v.   Pondrom,  51  id.   340 
Chicago  and  Alton  Railroad  Co.  v.  Gregory,  58  id.  226. 

The  finding  of  the  jury  will  not  be  disturbed,  unless  it  is 
grossly  and  palpably  against  the  evidence,  much  less  where 
the  evidence  is  conflicting.  Morgan  v.  Ryerson,  20  111.  343; 
Milliken  v.  Taylor,  53  id.  503;  City  of  Chicago  v.  Garrison, 
52  id.  516;  Voltz  v.  Stephani,  46  id.  54;  Bagby  v.  McClure, 
46  id.  381 ;  Baker  v.  Robinson,  49  id.  299  ;  City  of  Chicago  v. 
'Smith,  48  id.  107;  Grain  v.  Wright,  46  id.  107  ;  McCarthy  v. 
Mooney,  46  id.  247;  Keith  v.  Fink,  47  id.  272  ;  Hope  Ins.  Co. 
v.  Loner gan,  48  id.  49. 

As  to  new  trials  in  suits  for  injury  from  negligence: 
Illinois  Central  Railroad  Co.  v.  Stables,  62  111.  316;  Toledo, 
Wabash  and  Western  Railway  Co.  v.  Spencer,  66  id.  528 ; 
Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Triplett, 
38  id.  488;  Illinois  Central  Railroad  Co.  v.  Hammer,  72 
id.  551. 

The  question  of  negligence  and  of  comparative  negligence 
is  one  of  fact  for  the  jury,  and  the  finding  will  not  be  dis- 
turbed except  in  a  clear  case.  Great  Western  Railroad  Co.  v. 
Haworth,  39  111.  353 ;  Rochford,  Rock  Island  and  St.  Louis 
Railroad  Co.  v.  Hillmer,  72  id.  239 ;  Illinois  Central  Railroad 
Co.  v.  Gillis,  68  id.  308 ;  Schmidt  v.  Chicago  and  Noi-thwestem 
Railway  Co.  83  id.  410;  Illinois  Central  Railroad  Co.  v.  Heth- 
erington,  83  id.  512;  Toledo,  Wabash  and  Western  Railway  Co. 
v.  0' Conner,  77  id.  394;  Chicago,  Burlington  and  Quincy  Rail- 
road Co.  v.  Lee,  87  id.  457. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

An  action  was  brought  under  the  statute  by  appellee  to 
recover  damages  from  appellant  for  causing  the  death  of  F. 
M.  Sykes.  It  is  alleged  the  death  of  the  intestate  was  the 
result  of  negligence  on  the  part  of  the  company  in  per- 
mitting a  side  walk  in  the  city  of  Knoxville,  in  this  State, 
where  the  accident  occurred,  to  be  obstructed  by  a  freight 
train  standing  on  the  track. 

The  main  track  of  the  road  is  located  on  the  north 
side  of  the  depot  building.  There  is  a  side  track  on  the 
south  side  of  the  station  house,  between  it  and  the  city 
of  Knoxville.  There  is  a  public  highway  leading  north  from 
the  city  to  the  depot,  on  the  side  of  which  is  a  public  side 
walk,  and  over  it  people  pass  to  and  from  the  depot.  The 
side  track  south  of  the  building  crosses  this  sidewalk,  so  that 
persons  going  to  the  depot  for  the  purpose  of  taking  passage 
on  the  trains  have  to  cross  this  side  track. 

On  the  evening  of  the  accident  a  freight  train  came  to  the 
station  about  five  o'clock,  ran  in  and  stopped  on  this  side 
track.  It  consisted  of  sixteen  or  eighteen  cars,  and  when  it 
stopped  the  middle  of  the  train  was  over  the  side  walk.  This 
train  remained  on  the  side  track  waiting  for  the  passenger 
train  to  pass,  until  twenty  minutes  after  five. 

This  train  was  not  opened  over  the  side  walk  to  enable 
persons  to  pass  to  get  on  the  passenger  train,  although  it  was 
expected  in  a  few  minutes.  Deceased  was  at  the  depot  for 
the  purpose  of  taking  the  incoming  train  going  east,  but  de- 
termined, before  doing  so,  to  return  to  his  house,  and  he 
passed  on  the  side  walk  under  the  end  of  a  freight  car  that 
was  over  the  side  walk.  On  returning  from  his  home,  the 
freight  train  was  standing  in  the  same  position,  and,  in 
endeavoring  to  pass  through  to  reach  the  platform  to  take 
the  passenger  train,  the  freight  train  started,  and,  although 
one  of  the  railroad   hands  caught  and   pulled   him   out,  his 
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right  foot  was  caught  and  cut  two  or  three  inches  on  its  outer 
side.  Medical  attendance  was  procured  by  deceased,  but  in 
eight  or  nine  days  he  died  of  lockjaw. 

On  a  trial  in  the  circuit  court  appellee  recovered  a  judg- 
ment for  §5000,  from  which  the  railroad  company  appealed 
to  the  Appellate  Court.  On  a  trial  therein  the  judgment 
was  affirmed.  And  appellant  brings  the  record  to  this  court 
and  asks  a  reversal. 

Appellant  insists  that  the  circuit  court  erred  in  giving  in- 
structions for  plaintiff  and  in  refusing  to  give  instructions 
for  the  defendant,  and  for  that  reason  the  Appellate  Court 
erred  in  not  reversing  the  judgment. 

It  is  claimed  that  the  fifth  of  appellee's  instructions  is 
erroneous.     It  is : 

"The  jury  are  instructed  that  if  they  believe,  from  the 
evidence,  that  on  May  26th,  1876,  a  freight  train  of  the  de- 
fendant was  permitted  to  stand,  by  one  Anderson,  the  con- 
ductor thereof,  he  being  then  and  there  an  employee  of  the 
defendant,  in  charge  and  control  of  said  train,  on  and  over  a 
public  highway  and  side  walk  thereon,  being  a  public  street 
in  the  city  of  Knoxville,  Illinois;  that  said  train  stood  on 
and  over  said  street,  between  said  city  of  Knoxville  and  the 
passenger  depot  there  situate,  and  the  main  track  of  the 
defendant's  road,  on  which  passenger  trains  passed  and 
repassed;  that  Francis  M.  Sykes,  deceased,  was  then  and 
there  passing  from  said  city  of  Knoxville  to  embark  on  a 
passenger  train  then  at  said  depot;  that  said  freight  train  was 
then  and  there  coupled  together,  entirely  blocking  up  said 
street  and  side  walk,  and  for  so  great  a  distance  on  each  side 
thereof  that  it  was  apparently  impossible  for  said  Sykes  to  go 
round  the  same  in  time  to  reach  and  embark  on  said  pas- 
senger train;  that  before  attempting  to  pass  under  said 
freight  train,  said  Anderson,  so  being  conductor  and  in  charge 
of  said  train,  without  separating  the  same,  said  to  the  de- 
ceased, '  Come  on  under,  Mr.  Sykes,  you  will  have  plenty  of 
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time/  and  that  deceased  did,  in  accordance  with,  and  in  con- 
sequence of  said  direction  of  said  conductor,  and  relying 
upon  the  same,  without  negligence  on  his  part,  and  under 
such  circumstances  (under  all  the  evidence  in  the  case)  as 
would  induce  an  ordinarily  prudent  and  careful  man  to  be- 
lieve that  he  could  pass  such  train  in  safety — attempt  to  go 
through  under  said  freight  train,  using  such  care  and  dili- 
gence as  an  ordinarily  careful  and  prudent  man  would  use, 
under  all  the  circumstances,  in  accepting  and  acting  upon 
such  direction,  and  that  while  deceased  was  then  and  there 
so  passing  under  said  freight  train,  using  all  possible  care, 
caution  and  diligence  to  pass  the  same,  said  train  suddenly 
started  without  the  ringing  of  bell  or  sounding  of  whistle  to 
give  notice  thereof,  and  ran  over  the  foot  of  the  deceased, 
inflicting  an  injury  which  was  the  direct  cause  of  the  death 
of  the  deceased,  then  the  jury  may,  if  such  facts  are  proven, 
find  the  defendant  guilty,  and  assess  plaintiff's  damages  at 
some  amount  not  exceeding  the  sum  of  $5000,  claimed  in 
the  plaintiff's  declaration." 

This  instruction  is  not  clear  in  its  statement  of  the  facts 
upon  which  the  jury  were  required  to  act.  It  is  involved,  and 
its  meaning  is  not  readily  perceived  by  persons  not  in  the 
habit  of  carefully  examining  written  language.  It,  to  pre- 
sent the  question  whether  the  deceased  had  the  right  to  act 
upon  what  the  conductor  said,  refers  to  many  other  circum- 
stances, but  not  to  all.  It  is  argumentative,  and  is  not  ex- 
plicit in  announcing  the  rule  of  law  it  sought  to  present  to 
the  jury.  But,  treating  it  as  though  it  had  been  explicit, 
does  it  announce  a  correct  legal  proposition?  It  will  not,  we 
presume,  be  contended  that  a  conductor  may  wilfully  or 
recklessly  invite  or  direct  passengers  or  other  persons  to 
assume  dangerous  risks,  or  to  go  into  danger  without  any 
care  by  such  persons,  so  as  to  [bind  the  company.  Whilst 
passengers  may,  to  some  extent,  rely  on  the  superior  experi- 
ence and   knowledge   of  conductors,  they,  at   the  same  time, 
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are  not  thereby  entirely  absolved  from  the  exercise  of  care 
and  prudence  on  their  part. 

In  this  case  there  clearly  was  negligence  by  both  parties. 
It  was  negligent  on  the  part  of  appellant  to  leave  the  freight 
train  across  the  side  walk  without  opening  it  so  as  to  permit 
persons  to  pass  without  obstruction.  Again,  it  was  negligent 
for  deceased  to  pass  under  the  end  of  the  freight  car.  And 
although  he  may  have  been  invited  or  directed  by  the  con- 
ductor of  that  train  to  pass  under,  if  the  act  was  dangerous, 
and  would  be  considered  so  by  prudent  persons  generally,  it 
was  for  the  jury  to  say  whether  his  negligence  was  slight, 
and  that  of  the  agents  of  the  company  gross.  Now,  this  in- 
struction ignores  this  element  entirely.  That  it  was  important 
to  be  considered  must  be  apparent.  We  have  seen  that  de- 
ceased was  under  no  obligation  to  act  on  the  suggestion  of 
the  conductor,  nor  was  he  justified  in  doing  so,  if  it  was  clear 
that  he  thereby  incurred  great  hazard.  And  it  was  for  the 
jury  to  determine  whether,  under  the  invitation  of  the  con- 
ductor, if  it  was  given,  and  the  fact  that  he  had  charge  of 
and  command  over  his  train,  the  negligence  of  deceased  was 
slight.  And,  whether  leaving  the  train  across  the  public  side 
walk  and  thus  obstructing  the  free  passage  of  the  street,  and 
in  the  conductor  saying  to  deceased  to  come  through,  if  they 
found  he  did,  was  gross  negligence.  The  questions  are 
prominently  and  undeniably  presented  by  the  evidence,  and 
they  should  have  been  presented  to  the  jury  by  this  instruc- 
tion, and  failing  to  do  so,  it  was  erroneous  and  should  have 
been  refused  or  modified. 

The  instruction  is  inaccurate  in  telling  the  jury  that,  if 
they  found  defendant  guilty,  they  might  assess  plaintiff's 
damages  at  some  amount,  not  exceeding  $5000,  the  amount 
claimed  in  the  declaration.  This  part  of  the  instruction 
leaves  the  jury  at  liberty  to  find  any  amount  not  exceeding 
the  amount  claimed,  without  the  slightest  reference  to  any 
proof  of  the  amount  of  damages  sustained.  It  amounted  to 
an  uncontrolled  license  to  find  any  sum  under   the  limit  that 
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they  might  choose,  and,  as  they  have  found  to  the  full  limit, 
it  may  be,  and  probably  they  did,  exercise  the  liberty  the 
instruction  gave  them,  without  reference  to  the  evidence  on 
that  question.  In  this  class  of  cases,  instructions  should  be 
accurate  and  precise  in  reference  to  the  finding  of  damages. 
This  may  have  misled,  and  probably  did  mislead  the  jury  in 
assessing  damages. 

It  is  urged  with  apparent  earnestness  that  deceased  vio- 
lated the  54th  section  of  the  Railroad  and  Warehouse  law. 
Rev.  Stat.  1874,  p.  810.  We  are  unable  to  understand  in 
what  manner  that  section  has  the  slightest  application  to  the 
facts  of  this  case.  Deceased  was  not  climbing,  stepping, 
standing  upon,  clinging  to,  or  in  any  way  attaching  himself 
to  any  locomotive  engine,  or  cars,  either  stationary  or  in  mo- 
tion, upon  this  track.  These  are  the  only  cases  provided  for 
by  the  section.  It  only  requires  the  reading  of  this  section 
to  see  it  has  none  the  slightest  application  to  deceased.  Argu- 
ment or  reasoning  can  not  render  it  plainer.  It  will  bear  no 
construction,  and  it  is  plain  it  can  not  be  held  to  embrace  a 
case  like  this. 

Did  the  court  err  in  refusing  instructions  asked  by  appel- 
lant? The  third  of  appellant's  instructions  as  asked  informed 
the  jury  that  it  is  gross  negligence  for  any  intelligent  person 
familiar  with  railroad  travel  to  pass  under  a  train  with  an 
engine  attached,  with  steam  up,  and  liable  to  start  at  any  mo- 
ment, and  if  deceased  was  such  a  person,  and  he  did  go  under 
this  train,  and  it  was  so  situated,  that  he  was  then  guilty  of 
gross  negligence,  and  plaintiff  could  not  recover.  Before  it 
was  given,  the  court  modified  it  so  as  to  read,  if  he  did  go 
under  such  car  "  uninvited,"  that  then  he  was  guilty  of  gross 
negligence.  This  presents  the  question,  whether  the  conduc- 
tor had  power  to  authorize  him  to  pass  under  the  car.  It 
may  be  doubted  whether  any  employee  of  the  company,  with 
the  engineer  or  conductor  having  charge  of  the  train,  could 
bind  the  company  by  such  permission.  But,  as  we  under- 
stand  the   operation   of   these  roads,  the   conductor  of  each 
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train  has  control  over  it.  He  can  require  the  engineer  to 
start  and  stop  at  pleasure,  unless  it  be  in  direct  violation  of 
regulations  governing  the  engineer.  In  this  case,  if  the  con- 
ductor had  such  power,  as  we  suppose  he  had,  then  deceased 
undeniably  had  the  right  to  rely  and  act  on  the  invitation, 
unless  he  had  reason  to  suppose  it  was  hazardous.  Deceased 
could  not  suppose,  after  saying,  "Come  on;  you  will  have 
plenty  of  time,"  he  would  require  his  train  to  start  until  he 
had  got  from  under  the  train.  He,  therefore,  had  the  clear 
right  to  suppose,  from  what  the  conductor  said,  if  it  is  proved 
he  made  the  statement,  as  he  had  ample  power  to  control 
the  train,  and  was  present,  and  could,  and  did,  know  he  was 
in  a  dangerous  position,  the  train  would  not  be  started. 

It  may,  however,  be  said  that  this  was  outside  of  and 
beyond  the  duty  of  the  conductor.  This  is,  perhaps,  true. 
But  he  had  wrongfully  obstructed  the  pass-way  to  the  depot. 
He  should  have  opened  it,  to  permit  persons  to  pass  through, 
but  this  he  neglected.  And  being  in  the  wrong  in  that  regard, 
what  more  natural  than  to  suppose  he  would  hold  his  train 
until  deceased  had  passed?  Any  person  would  have  so  sup- 
posed, especially  after  being  invited  to  pass.  He  was  then  in 
the  employment  of  the  company,  and  in  the  transaction  of  its 
business.  And  this  order  or  invitation,  if  it  was  given,  was 
not  wholly  outside  of  its  performance.  It  was  his  duty  to 
have  opened  his  train,  and,  failing  to  do  so,  he  undertook  to 
perform  that  duty  in  another  mode,  by  directing  deceased  to 
pass  under  the  end  of  the  car.  But,  even  if  not  so  endeavor- 
ing, he  was  engaged  in  the  performance  of  his  duty  to  the 
company,  and  was,  in  this  matter,  not  so  acting  as  though 
engaged  in  his  own  private  affairs.  Although  injury  resulted 
from  an  act  he  was  not  required  by  the  company  to  perform, 
it  was  connected  with  the  business  of  the  company,  and  in 
the  performance  of  which  he  was  engaged. 

The  act  was  no  more  disconnected  from  the  business  of  the 
company  than  the  wanton  discharge  of  steam  by  an  engine 
driver  to  frighten   a  team  that  ran   away   and  injured    the 
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owner.  In  such  a  case  the  company  was  held  liable  for  his 
acts,  as  in  sounding  a  whistle  for  a  like  purpose,  whereby 
both  persons  and  property  were  injured.  Toledo,  Wabash  and 
Western  Railway  Co.  v.  Harmon,  47  111.  298;  Chicago,  Bur- 
lington and  Quincy  Railroad  Co.  v.  Dickson,  63  id.  151. 
These  cases  govern  this  question. 

It  is  insisted  that  the  court  erred  in  refusing  to  give  appel- 
lant's thirteenth  instruction.  It  announces  that  deceased  was 
not  warranted  in  passing  under  the  car,  although  he  might 
have  been  unable  to  take  the  east  bound  passenger  train,  and, 
although  the  conductor  might  have  told  him  to  " Come  on; 
you  have  plenty  of  time."  This  entirely  ignores  the  fact  that 
the  conductor  had  control  of  the  train,  and  that  deceased,  for 
that  reason,  had  a  right  to  suppose  he  would  hold  it  until  he 
had  passed  through.  For  this  reason  the  instruction  was 
properly  rejected. 

The  sixteenth  of  appellant's  instructions  was  properly 
refused.  The  Circuit  Court,  as  we  have  uniformly  held,  has 
no  power  to  take  the  decision  of  facts  from  the  jury.  When 
there  is  evidence  tending  to  prove  the  issue,  the  evidence 
must  be  submitted  to  the  consideration  of  the  jury.  In  this 
case  there  was  evidence  tending  to  prove  liability  on  the  part 
of  appellant,  and  it  would  have  been  manifest  error  to  have 
instructed  the  jury  to  find  for  the  defendant. 

The  other  questions  attempted  to  be  raised  have  no  force, 
and  we  deem  them  so  plain  as  to  require  no  discussion. 

For  the  errors  indicated,  the  judgment  of  the  Appellate 
Court  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Thomas  A.  Beach  et  al. 
v. 
The  First  Methodist  Episcopal  Church. 

Filed  at   Ottawa  September  25,  1880. 

1.  Subscription — not  binding  until  accepted.  Where  a  person  signs  a  sub- 
scription paper,  for  the  payment  of  a  given  sum  upon  the  condition  a  certain 
sum  shall  be  subscribed  for  the  erection  of  a  church  building,  it  is  a  mere 
offer  to  pay  upon  the  condition  expressed,  and  subject  to  be  withdrawn  at  any 
time  before  the  church  takes  any  action  upon  the  faith  of  it,  by  paying 
money  or  incurring  liability  in  respect  to  the  object  for  which  the  subscrip- 
tion was  made. 

2.  A  promise  to  pay  a  sum  of  money  for  the  erection  of  a  church  stands 
as  a  mere  offer,  and  may  be  revoked  at  any  time  before  it  is  acted  upon.  It 
is  the  expending  of  money  and  incurring  of  liability  on  the  faith  of  the 
promise  that,  gives  a  right  of  action.  Until  acted  upon  there  is  no  mutuality, 
and  being  only  an  offer,  susceptible  of  revocation,  it  follows  that  the  death 
of  the  promisor,  or  his  insanity,  before  the  offer  is  acted  upon,  will  work  a 
revocation  of  the  offer. 

Appeal  from  the  Appellate  Court  for  the  Second  District; 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Liv- 
ingston county;  the  Hon.  N.  J.  Pillsbury,  Judge,  pre- 
siding. 

Mr.  L.  E.  Payson,  Mr.  S.  S.  Lawrence,  and  Mr.  D.  L. 

'  Murdoch:,  for  the  appellants: 

The  declaration  averring  that  Beach  was  adjudged  insane 
April  20,  1875,  his  conservators  appointed  in  July,  and  no 
steps  being  taken  towards  the  work,  or  to  incur  any  liability 
until  September,  1876,  there  is  no  liability  shown  on  the  sub- 
scription. Pratt,  etc.  v.  Baptist  Society  of  Elgin,  93  111.  475. 
Nor  does  a  verdict  cure  this  defect.  McLean  County  Coal 
Co.  v.Long,  91  111.  617. 

A   subscription,   until    acted   on   or  withdrawn,   is  in   the 
nature  of  an  offer  constantly  repeated,  which   requires   some 
one  capable  of  making   a  repetition  of  the  offer.     This  can 
12—96  III. 
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not  be  done  by  an  insane  person  any  more  than  by  one  dead. 
The  adjudication  of  insanity  was,  by  the  law,  a  revocation  of 
the  offer  before  it  ever  became  a  binding  contract. 

Mr.  H.  H.  McDowell,  and  Mr.  C.  C.  Strawn,  for  the 
appellee. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 

Court: 

The  record  shows  that  Lorenzo  Beach  had  presented  to 
him  a  subscription  paper  in  the  following  words : 

"  Fair bury,  February  14,  1874. 

"  We,  the  undersigned,  agree  to  pay  the  sum  set  opposite 
our  respective  names,  for  the  purpose  of  erecting  a  new  M. 
E.  church  in  this  place,  said  sums  to  be  paid  as  follows: 
One-third  to  be  paid  when  contract  is  let,  one-third  when 
building  is  enclosed,  one-third  when  building  is  completed. 
Probable  cost  of  said  church  from  ten  thousand  dollars 
($10,000)  to  twelve  thousand  dollars  ($12,000)." 

To  which  he  attached  and  subscribed  the  following: 

"  Fair bury,  1874. 

"  Dr.  Beach  gives  this  subscription  on  the  condition  that 
the  remainder  of  eight  thousand  dollars  is  subscribed. 

"  Lorenzo  Beach, $2000." 

On  the  20th  of  April,  1875,  Lorenzo  Beach  was  adjudged 
by  the  county  court  of  Livingston  county,  insane,  and 
Thomas  A.  Beach  and  C.  C.  Bartlett  were  appointed  con- 
servators of  his  person  and  property,  and  they  continued  to 
act  as  such  until  the  death  of  Dr.  Beach,  which  occurred  in 
August,  1878. 

Other  subscriptions  to  the  amount  of  $8000  toward  the 
building  of  this  church  were  obtained.  The  construction  of 
the  church  was  begun  about  September  of  1876;  and,  while 
there  is  some  dispute  on  the  question  of  whether  the  church 
was  ever  fully  finished,  for  the   purposes  of  this  opinion   we 


1880.]         Beach  et  al.  v.  First  M.  E.  Church.  179 

Opinion  of  the  Court. 

will  assume  that  the  building  was  finished  before  June,  1877. 
About  June,  1877,  the  church  was  badly  damaged  by  a  hur- 
ricane. In  September,  1877,  when  the  trustees  and  members 
of  the  congregation  were  consulting  as  to  the  propriety  of 
immediately  repairing  the  same,  one  of  the  conservators  of 
the  person  and  property  of  Dr.  Beach,  being  at  the  meeting, 
it  is  said,  pledged  the  society  the  prompt  and  full  payment 
of  the  unpaid  residue  of  the  subscription.  This  unpaid  resi- 
due was  about  $666; — the  conservators  having  paid  the 
first  two  installments  of  the  subscription  after  the  building  of 
the  church  was  begun. 

This  action  was  brought  shortly  before  the  death  of  Dr. 
Beach  for  the  last  installment  of  the  subscription,  $666. 
After  his  death  his  heirs  were  made  parties,  under  a  stipula- 
tion, and  defended  the  action. 

In  the  circuit  court,  judgment  was  rendered  for  the  unpaid 
one-third  of  the  subscription,  and  costs.  On  appeal  to 
the  Appellate  Court,  that  judgment  Avas  affirmed.  The 
defendants  appeal  to  this  court. 

The  subscription  made  by  Dr.  Beach  was,  in  its  nature,  a 
mere  offer  to  pay  that  amount  of  money  to  the  church  upon 
the  condition  therein  expressed. 

There  is  nothing  in  the  record  tending  to  show  that  the 
church,  in  this  case,  took  any  action,  upon  the  faith  of  this 
subscription,  until  after  Dr.  Beach  was  adjudged  insane,  or 
that  the  church  paid  money,  or  incurred  any  liability.  His 
insanity,  by  operation  of  law,  was  a  revocation  of  the  offer. 
In  Pratt,  Administratrix)  etc.  v.  The  Trustees  of  the  Baptist 
Society  of  Elgin,  93  111.  475,  this  court  said,  in  relation  to  such 
a  subscription:  "The  promise,  in  such  case,  stands  as  a  mere 
offer,  and  may,  by  necessary  implication,  be  revoked  at  any  time 
before  it  is  acted  upon.  It  is  the  expending  of  money,  etc., 
or  incurring  of  legal  liability  on  the  faith  of  a  promise, 
which  gives  the  right  of  action,  and  without  which  there  is 
no  right  of  action.  Until  acted  upon,  there  is  no  mutuality, 
and,  being  only  an  offer,  and    susceptible    of  revocation  at 
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any  time  before  being  acted  upon,  it  follows  that  the  death 
of  the  promisor,  before  the  offer,  is  acted  upon,  is  a  revo- 
cation of  the  offer.  *  *  *  The  continuance  of  an  offer 
is  in  the  nature  of  its  constant  repetition,  which,  of  course, 
necessarily  requires  some  one  capable  of  making  a  repeti- 
tion. Obviously,  this  can  no  more  be  done  by  a  dead  man 
than  a  contract  can,  in  the  first  instance,  be  made  by  a  dead 
man." 

The  ground  upon  which  the  court  rested  its  judgment  in 
the  Pratt  case,  was  the  want  of  capacity  on  the  part  of  the 
promisor  to  continue  his  promise  or  offer.  The  insanity  of 
Dr.  Beach  rendered  him,  in  law,  as  incapable  of  making  a 
contract,  or  of  continuing  or  repeating  an  offer  to  the  church, 
as  if  he  had  been  actually  dead. 

Conservators  of  the  person  and  property  of  an  insane  man 
may  perform  personal  contracts  of  their  ward  legally  subsist- 
ing, under  some  circumstances;  but  in  this  case  there  was  no 
contract  between  Dr.  Beach  and  the  church.  The  paper 
signed  by  Dr.  Beach  was  of  such  a  nature  that  no  binding 
contract  sprung  therefrom  until  the  church  had  accepted  the 
same  by  incurring  some  legal  liability,  or  expending  money 
upon  the  faith  of  it.  There  being  no  binding  contract  upon 
Dr.  Beach  at  the  time  that  his  conservators  made  the  pay- 
ments, they  had  no  lawful  authority  to  make  the  same,  and 
the  estate  of  Dr.  Beach  was  not  bound  thereby. 

The  judgment  of  the  Appellate  Court  in  this  case  must  be 

reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Vandemar  Lund  et  al. 

v. 

The  Skanes  Enskilda  Bank. 

Filed  at   Ottawa  September  25,  1880. 

1.  Cross-bill — whether  germane  to  the  original  bill.  A  foreign  bank  filed  a 
bill  against  the  assignee  and  creditors  of  an  insolvent  banking  firm  in  this 
State  to  establish  a  debt  due  from  the  latter  to  the  former,  and  to  obtain 
dividends  out  of  the  partnership  property:  Held,  that  a  cross-bill  by  the 
resident  creditors  of  the  insolvent  bank  against  the  foreign  bank,  alleging 
that  the  latter  was  a  member  of  the  partnership,  or  a  partner  in  the  firm, 
and  asking  a  decree  against  the  foreign  bank  for  an  amount  sufficient  to 
pay  the  debts  of  the  defendant  creditors,  and  those  represented  by  them, 
remaining  unpaid  after  the  assets  in  the  hands  of  the  assignee  were  exhausted, 
was  not  germane  to  the  original  bill,  and  was  properly  dismissed  on  demurrer. 

2.  Assignment  for  benefit  of  creditors — power  of  assignee  to  sue.  The  as- 
signee of  the  partnership  effects  of  an  insolvent  banking  firm  has  no  power 
to  bring  suits,  either  at  law  or  in  equity,  against  the  partners  of  the  firm  for 
the  purpose  of  securing  payment  of  debts  due  the  firm,  or  in  any  other  man- 
ner to  enforce  such  payment.  His  duty  is  confined  to  the  distribution  of  the 
proceeds  of  the  property  assigned  to  him. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county,  the  Hon.  Samuel  M.  Moore,  Judge,  presiding. 

Messrs.  Mattocks  &  Mason,  for  the  appellants. 

Messrs.  Hitchcock,  Dupee  &  Judah,  for  the  appellee. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 
Court: 

In  the  spring  of  1877  a  banking  firm,  of  Skow,  Petersen, 
Isberg  &  Co.,  of  Chicago,  being  insolvent,  made  an  assign- 
ment of  all  its  partnership  property  to  Edward  G.  Mason,  for 
the  benefit  of  all  its  creditors.  The  resident  partners  of  the 
firm  were  Skow,  Petersen  and  Isberg. 

A  bank  in  Sweden  entitled,  "  Skanes  Enskilda  Bank,  of 
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Malmo,  Sweden/'  filed  a  bill  in  the  Superior  Court  of  Cook 
county,  in  the  spring  of  1878,  against  Mason,  the  assignee, 
claiming  that  the  bank  in  Sweden  was  a  creditor  of  the  in- 
solvent firm,  and  entitled  to  dividends  from  the  assignee  out 
of  the  proceeds  from  the  partnership  property  transferred  to 
him. 

In  January,  1879,  the  bill  of  complaint  was  amended,  so 
as  to  make  Lund,  Larson  and  others  parties  defendant,  they 
being  creditors  of  the  insolvent  firm,  and  representatives  of 
the  interest  of  all  the  creditors,  by  an  arrangement  made  be- 
tween the  creditors.  These  latter  defendants,  in  their  answer, 
denied  that  the  Swedish  bank  was  a  creditor  at  all  of  the 
insolvent  firm,  and  charged  that  this  Swedish  bank  was  in 
fact  a  member  of  the  partnership  or  a  partner  in  the  firm. 

After  filing  their  answer,  these  defendants,  Lund  and  others, 
(American  creditors)  filed  a  cross-bill  against  the  complain- 
ant, the  Swedish  bank,  setting  up  the  same  facts  alleged  in 
their  answer,  and  asking  for  a  decree  against  the  Swedish 
bank,  for  an  amount  sufficient  to  pay  the  debts,  (of  the  de- 
fendant creditors  and  of  the  creditors  represented  by  defend- 
ants,) which  should  remain  unpaid  after  the  partnership 
assets  in  the  hands  of  the  assignee  should  be  exhausted. 

The  Swedish  bank  filed  a  demurrer  to  this  cross-bill,  and 
the  Superior  Court  sustained  the  demurrer  and  dismissed  the 
cross-bill. 

From  this  decree  Lund  and  others  appealed  to  the  Appel- 
late Court  for  the  First  District,  and  the  decree  dismissing  the 
cross-bill  was  there  affirmed.  From  the  judgment  of  that 
court  they  appeal  to  this  court. 

The  only  question  presented  in  this  case  is,  whether  the 
relief  sought  in  the  cross-bill  is  germane  to  the  subject  mat- 
ter of  the  original  bill,  and  it  is  said  by  counsel  for  appellants 
the  subject  matter  of  the  original  bill  is  "  the  relation  between 
the  complainant  and  the  bankrupt  firm,  and  the  rights  grow- 
ing out  of  it,"  and  it  is  insisted  that  the  cross-bill  relates  to 
nothing  but  "the  relation  between  the  complainant  and  the 
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bankrupt  firm,  and  the  rights  growing  out  of  it,"  and  that 
therefore  the  cross-bill  relates  to  the  same  matter  which  is  the 
subject  of  the  original  bill.  This  is  a  very  ingenious  and 
specious  mode  of  stating  the  case.  When  closely  considered  it 
will  be  found  that  the  subject  matter  of  the  original  bill  is  not 
broad  enough  to  embrace,  and  does  not  embrace,  all  the  rela- 
tions between  the  complainant  and  the  bankrupt  firm,  nor  is 
the  bill  brought  for  the  purpose  of  adjusting  all  the  relations 
that  may  exist  between  the  complainant  and  the  bankrupt 
firm,  and  the  rights  growing  out  of  them. 

The  subject  matter  of  the  original  bill  was  the  proper  dis- 
position of  the  proceeds  arising  from  the  partnership  property 
in  the  hands  of  the  assignee,  and  that  bill  related  alone  to 
the  disposition  of  that  property.  The  assignee  was  the  prin- 
cipal defendant,  and  the  object  of  the  bill  was  to  declare  his 
duties  and  enforce  the  performance  thereof  in  the  distribution 
of  the  proceeds  of  the  property  assigned  to  him. 

The  appellants  in  this  case  were  brought  in  as  creditors  to 
enable  them  to  protect  their  interests  only  in  so  far  as  they 
related  to  the  distribution  of  the  proceeds  of  the  property  in 
the  hands  of  the  assignee.  The  cross-bill,  in  the  relief  sought, 
has  no  relation  whatever  to  the  disposition  of  this  fund  in  the 
hands  of  the  assignee,  but  relates  to  a  matter  entirely  inde- 
pendent and  different.  The  assignee  has  no  power  to  bring 
suits,  either  at  law  or  in  equity,  against  the  partners  of  this 
firm,  for  the  purpose  of  securing  payment  of  debts  due  the 
firm,  or  in  any  other  manner  enforce  such  payment.  His 
duty  is  confined  to  the  distribution  of  the  proceeds  of  the 
property  assigned  to  him. 

The  judgment  of  the  Appellate  Court  was  right,  and  must 
be  affirmed. 

Judgment  affirmed. 
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Mary  L.  Pratt 

v. 
James  Pratt  et  al. 

Filed  at  Ottawa  September  25,  1880. 

1.  Subrogation — to  lien  of  State  for  taxes.  A  holder  of  a  lien  upon  land 
has  a  right  to  purchase  a  certificate  of  the  sale  of  the  land  for  taxes  where 
the  time  of  redemption  has  expired,  paying  a  reasonable  sum  therefor,  or  to 
redeem  from  the  tax  sale  if  the  time  of  redemption  has  not  expired,  and  to 
have  the  money  so  paid  refunded.  The  taxes  being  a  paramount  lien  to  all 
others,  a  lien  holder  who  discharges  the  same  is  entitled  to  be  subrogated  to 
the  rights  of  the  State,  and  the  amount  paid  to  extinguish  such  paramount 
lien  or  incumbrance  will  constitute  a  first  lien  on  the  land. 

2.  Mortgagee  pendente  lite — bound  by  decree.  A  party  taking  a  mortgage 
on  land  pending  a  bill  to  foreclose  a  prior  mortgage  or  lien,  will  be  bound  by 
the  decree  and  sale  made  in  the  pending  suit  the  same  as  if  made  a  party  to 
the  bill  to  foreclose,  and  will  be  bound  to  redeem  from  such  sale  within 
twelve  months.     If  he  fails  to  do  so,  his  equity  of  redemption  will  be  barred. 

3.  Junior  mortgage — sale  under  prior  lien.  Where  a  subsequent  mort- 
gagee pendente  lite  suffers  the  mortgaged  premises  to  be  sold  on  the  foreclosure 
of  a  prior  mortgage,  and  allows  the  time  of  redemption  to  pass,  his  rights 
under  his  mortgage  will  be  extinguished  and  lost,  and  can  only  be  revived 
by  contract  with  the  parties  holding  the  title. 

4.  Same — when  lien  revived  after  it  is  barred.  Where  a  mortgage  contains 
the  words  "grant,  bargain  and  sell,"  which  create  a  statutory  covenant  on 
the  part  of  the  mortgagor,  and  the  mortgagor,  after  a  sale  under  a  prior  lien 
has  passed  redemption  except  as  to  judgment  creditors,  procures  a  redemp- 
tion through  such  a  creditor  under  a  written  contract  giving  him  the  right  to 
redeem  upon  payment  of  the  cost  of  redemption,  with  interest,  within  a 
period  of  years,  such  agreement  will  revive  the  mortgage  as  to  his  equitable 
title,  and  the  mortgage  may  be  foreclosed,  subject  to  the  rights  of  the  parties 
making  the  redemption. 

5.  Conveyance — subsequently  acquired  title  or  equity.  Under  section  8  of 
the  Conveyance  act  (  Rev.  Stat.  1874)  the  use  of  the  words  "grant,  bargain 
and  sell,"  in  a  deed  or  mortgage,  operates  as  a  covenant  to  the  grantee  or 
mortgagee,  and  his  heirs,  etc.,  that  the  grantor  or  mortgagor  was  seized  in  fee 
simple  of  the  land,  free  from  all  incumbrance,  etc.,  and  a  subsequently 
acquired  title  by  the  grantor,  whether  legal  or  equitable,  will  inure  to  the 
benefit  of  the  grantee  or  mortgagee. 

6.  Mortgage — when  revived  after  being  barred,  is  prior  to  any  subsequent 
charge.     Where   a   mortgagee   contracts   with   a   third    person  to  redeem  the 
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mortgaged  premises  after  the  time  of  redemption  has  passed  on  his  part  and 
that  of  his  mortgagor,  upon  a  sale  under  a  prior  lien,  but  for  the  mortgagee's 
benefit  upon  his  paying  the  cost  of  the  redemption,  with  interest,  in  a  given 
time,  this  will  operate  to  revive  the  junior  mortgage,  which  contains  the 
words  "grant,  bargain  and  sell,"  and  such  mortgage  will  take  priority  over 
any  subsequent,  charge  made  upon  the  land  by  the  mortgagor  with  the  person 
redeeming,  for  further  advances  or  payments  made  without  the  assent  of  the 
mortgagee. 

7.  Fraudulent  conveyance — presumption — of  the  proof  required.  Where 
notes  and  a  mortgage  given  to  secure  them,  appear  to  be  fair  on  their  face,  it 
will  be  presumed  they  are  valid  and  binding  until  such  presumption  is  over- 
come by  clear  and  satisfactory  proof.  Mere  suspicion  of  fraud  is  not  enough, 
but  it  must  be  satisfactorily  shown.  The  evidence  must  convince  the  under- 
standing that  the  transaction  was  entered  into  for  a  purpose  prohibited  by 
law. 

8.  Witness — credibility.  Where  a  party  to  a  suit,  upon  a"  second  trial, 
testifies  to  admissions  by  the  other  party  of  vital  importance,  and  which,  if 
true,  would  likely  be  decisive,  but  on  his  cross-examination  admits  that  he 
gave  no  such  testimony  on  the  former  trial,  and  gives  no  satisfactory  expla- 
nation why  he  did  not,  this  circumstance  will  greatly  impair  the  force  of  his 
testimony,  especially  when  positively  denied  by  the  other  party. 

9.  Same — competency — of  party  to  prove  admissions  of  deceased  person.  On 
the  hearing  of  two  suits  in  chancery,  consolidated,  in  one  of  which  the  bill 
was  filed  by  an  administrator  to  foreclose  a  mortgage  given  to  the  intestate, 
and  the  other  a  creditor's  bill  to  subject  the  mortgaged  premises  to. the  pay- 
ment of  a  decree,  in  which  the  mortgage  is  alleged  to  have  been  given  to 
defraud  creditors,  the  complainant  in  the  creditor's  bill  is  not  a  competent 
witness  to  testify  as  to  admissions  of  the  deceased  in  his  lifetime. 

10.  Notice — record  of  mortgage.  A  purchaser  of  land  upon  which  there  is 
a  mortgage  duly  recorded  at  the  time  he  buys  and  takes  a  deed,  is  chargeable 
with  notice  of  the  same,  and  the  fact  that  the  mortgagor  told  him  the  mort- 
gage was  satisfied  will  not  relieve  him  from  the  consequences  of  such  notice 
in  the  event  the  mortgage  was  not  satisfied.  He  should  have  applied  to  the 
holder  of  the  mortgage  to  learn  the  truth  of  the  statement. 

11.  Decree — as  to  persons  not  parties.  It  is  error  to  render  a  decree 
affecting  the  interests  of  persons  who  are  not  made  parties  to  the  suit  in 
which  it  is  entered. 

Appeal  from  the  Appellate  Court  for  the  Second  District; 
the  Hon.  Nathaniel  J.  Pillsbury,  presiding  Justice,  and 
the  Hon.  Joseph   Sibley  and   Hon.  Edwin  S.  Leland, 

Justices. 
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This  was  an  appeal  by  Mary  L.  Pratt  from  a  decree  ren- 
dered in  the  circuit  court  of  McHenry  county  on  a  hearing 
before  the  Hon.  C.  W.  Upton,  Judge,  presiding. 

On  November  27,  1872,  James  Pratt  filed  a  creditor's  bill 
to  subject  the  interest  of  Russell  Grimes  in  certain  lands  to 
the  payment  of  a  certain  decree  in  favor"  of  Pratt  against 
Russell  Grimes,  and  to  set  aside  a  mortgage  of  said  Grimes  to 
Philemon  B.  Pratt,  dated  March  10,  1862.  This  bill  was 
against  Philemon  B.  Pratt,  Jacob  Grimes,  Alexander  Grimes, 
Mary  L.  Pratt  and  Langdon  Miller.  At  the  May  term, 
1874,  the  death  of  Philemon  B.  Pratt  was  suggested  and 
leave  granted  to  amend  the  bill,  making  his  personal  repre- 
sentatives parties.  On  October  15,  1877,  the  bill  was 
amended,  making  Celintha  Miller,  wife  of  Langdon  Miller, 
a  party  defendant. 

On  December  27, 1875,  Langdon  Miller,  and  Celintha  Miller, 
his  wife,  filed  their  bill  against  Russell  Grimes  and  Mary  L. 
Pratt.  Afterwards  an  amended  bill  was  filed  charging  that 
Philemon  B.  Pratt  claimed  to  hold  some  interest  by  mort- 
gage or  otherwise  upon  the  land,  and  showing  his  death  and 
the  appointment  of  Mary  L.  Pratt  as  his  administratrix,  and 
charging  that  she  claimed  to  have  succeeded  to  such  claim, 
and  making  her  a  party  as  such  administratrix. 

On  December  30,  1876,  Mary  L.  Pratt,  as  administratrix 
of  the  estate  of  said  P.  B.  Pratt,  deceased,  filed  a  bill  against 
Russell  Grimes,  James  Pratt,  Langdon  Miller,  Celintha 
Miller,  John  Worthington  and  Miles  Lyon,  to  foreclose  a 
mortgage  given  by  Russell  Grimes  to  said  P.  B.  Pratt,  dated 
March  10,  1862,  on  tracts  A,  B  and  C,  and  the  "Worthington 
and  Lyon  tracts. 

These  three  cases,  by  agreement,  were  consolidated  and 
tried  together,  and  a  decree  entered,  after  a  hearing  on  the 
bills,  answers,  replications  and  proofs,  from  which  Mary  L. 
Pratt,  in  her  own  right  and  as  administratrix,  appealed  to  the 
Appellate  Court  for  the  Second  District.  Mary  L.  Pratt 
brings  the  case  to  this  court  by  appeal  from  the  judgment  of 
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the  Appellate  Court  in  affirming  the  decree  of  the  circuit 
court,  except  so  far  as  it  related  to  tract  D,  which  part  of  the 
decree  was  reversed  and  remanded. 

The  following  appears  to  be  a  statement  of  the  facts  in 
brief,  so  far  as  to  present  the  several  liens  and  claims  of  the 
several  parties: 

On  May  15,  1857,  Russell  Grimes  was  the  owner  in  fee  of 
tracts  A,  B  and  C,  the  Worthington  tract  and  the  Lyon  tract, 
and  on  that  day  executed  a  mortgage  upon  all  of  said  lands 
to  one  Hiram  Barrett  to  secure  his  notes,  amounting  to  $2560, 
payable  in  one,  two,  three  and  four  years,  with  ten  per  cent 
interest.  This  mortgage  was  assigned  to  Justin  S.  Morrill, 
who,  January  30,  1862,  filed  his  bill  to  foreclose  the  same  in 
the  McHenry  circuit  court.  A  decree  of  sale  was  rendered 
March  26,  1862,  and  tracts  A,  B  and  C  were  sold  to  Morrill, 
May  31,  1862,  for  $1342.66. 

Russell  Grimes  failed  to  redeem  within  the  year,  and  about 
the  first  of  August,  1863,  an  arrangement  was  made  between 
Russell  and  Alexander  Grimes  and  Langdon  Miller  for  the 
redemption  of  said  lands,  for   the   benefit  of  Russell  Grimes. 

Alexander  Grimes,  a  brother  of  Russell  Grimes,  applied  to 
Miller  for  money  with  which  to  redeem  the  lands,  and  it  was 
agreed  between  Alexander  and  Russell  Grimes  and  Miller 
that  Alexander  Grimes  should  take  the  title  and  give  to  Mr. 
and  Mrs.  Miller  (a  part  of  the  money  being  advanced  by  her) 
a  mortgage  for  the  sum  so  advanced,  and  a  bond  to  Russell 
Grimes  to  convey  to  him,  upon  payment  of  the  amount  so 
procured  from  the  Millers,  with  interest. 

Miller  accordingly  transferred  to  Alexander  Grimes  a 
judgment  note  against  Russell  Grimes  for  $185.40,  upon 
which  judgment  was  entered  by  confession  on  August  25, 
1863.  Under  this  judgment,  Alexander  Grimes  made  the 
redemption  of  the  lands,  paying  the  sheriff  $1509.25,  which 
money  was  advanced  by  the  Millers.  The  lands  were  levied 
upon  and  sold  under  an  execution  issued  on  the  judgment, 
to  Alexander  Grimes,  on  September  26,  1863,  who  bid  there- 
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for  $1745.16,  the  amount  of  redemption  money,  judgment, 
costs,  etc.,  and  Alexander  Grimes  received  a  sheriff's  deed 
therefor,  dated  May  10,  1864. 

On  May  14,  1864,  Alexander  Grimes  gave  to  the  Millers 
his  note  for  $1740.62,  payable  October  1,  1866,  with  interest 
at  nine  per  cent  from  October  1,  1863. 

This  note  was  for  the  money  furnished  by  the  Millers  to 
redeem,  and  the  note  on  which  judgment  was  rendered,  and 
probably  some  costs,  and  interest  to  October  1,  1863.  To 
secure  the  note,  Alexander  Grimes  and  wife  gave  their  mort- 
gage upon  said  lands.  It  was  also  understood  that  Russell 
Grimes  was  to  have  further  time  to  redeem  said  lands,  if  he 
could  do  so,  and  he  remained  in  possession,  receiving  the 
rents  and  profits,  until  August  2,  1872.  He  was  to  pay  the 
note  given  by  Alexander  Grimes  to  the  Millers,  upon  which 
the  latter  was  to  le"t  him  have  the  land.  Russell  Grimes  neg- 
lected to  pay  the  note  of  $1740.62  to  the  Millers,  and  after 
the  year  1866  to  pay  the  interest  thereon,  or  the  taxes  upon 
the  lands,  and  one  Phillips  acquired  a  tax  title  thereon. 

The  Millers,  on  June  26,  1871,  paid  said  Phillips  the 
sum  of  $425  to  redeem  the  premises  from  the  tax  sale. 

In  the  month  of  April,  1871,  a  settlement  was  had  between 
the  Millers  and  Russell  Grimes,  and  there  was  then  due  them 
for  unpaid  interest  on  said  note  for  $1717.62  and  for  money  paid 
for  taxes,  the  sum  of  $2742.78,  and  Russell  Grimes  not  being 
able  to  pay  this  sum  of  money,  he  assigned  to  the  Millers  the 
bond  which  Alexander  Grimes  had  executed  to  said  Russell, 
to  convey  to  him  said  lands  on  his  paying  said  Millers 
and  some  other  matters.  But  Alexander  refused  to  convey 
said  lands  until  Russell  would  settle  with  and  pay  a  debt 
which  Russell  owed  his  brother,  Jacob  Grimes.  Thereupon, 
all  three  brothers  met,  Alexander,  Russell  and  Jacob,  and  it 
was  agreed  between  them,  finally,  that  if  the  Millers  would 
pay  to  said  Jacob  a  note  made  by  Russell  and  given  to  Jacob 
Grimes,  dated  October  20,  1870,  for  $771.16,  and  bearing  ten 
per  cent  interest,  Alexander  Grimes  should  convey  the  land 
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to  Russell  Grimes,  and  he  should  execute  and  deliver  to  the 
Millers  a  new  mortgage  on  the  lands,  including  in  such  mort- 
gage the  original  sum  of  §1717.62,  the  sum  paid  for  taxes 
by  them,  and  the  said  note  of  $771.16,  and  the  interest  due 
thereon.  In  pursuance  of  such  arrangement,  the  Millers  at 
once  became  the  purchasers  and  owners  of  the  $771.16  note, 
but  Russell  Grimes  neglected  to  fulfill  the  agreement. 

On  July  27,  1872,  the  Millers  filed  their  said  bill  for  the 
purpose  of  enforcing  the  payment  of  the  sum  due  them.  On 
July  30,  1872,  Russell  Grimes  came  to  the  Millers,  saying  he 
had  found  a  purchaser  for  the  lands,  and  asked  them  to  take 
the  title  to  the  same  and  put  it  on  record.  Alexander  Grimes 
and  wife  then  conveyed  the  land  to  the  Millers,  and  the  deed 
was  recorded.  A  few  days  afterwards,  on  August  2,  1872, 
Russell  Grimes  returned,  and  stated  that  he  had  failed  to  sell 
as  he  had  expected,  but  that  he  had  made  sale  of  the  lands  to 
his  sister,  Mary  L.  Pratt,  and  that  he  was  authorized  to  act 
for  her. 

The  Millers,  on  the  faith  of  this,  went  through  the  form 
of  payment  as  Russell  Grimes  requested,  and  made  a  sale  of 
the  laud  to  Mrs.  Pratt  for  $4080,  in  good  faith,  as  they 
claimed,  expecting  she  would  pay  them  the  sum  due  from  said 
Russell. 

The  Millers  insist  that  Russell  Grimes  was  acting  as  agent 
for  Mrs.  Pratt,  and  that,  therefore,  she  became  liable  to  pay 
said  sum  of  $4080,  and  that  they  have  a  lien  on  all  of  said 
lands  against  her.  The  contract  of  sale,  it  seems,  was  not 
signed  by  Russell  Grimes,  either  for  himself  or  for  her,  and 
both  she  and  Russell  deny  that  he  had  any  authority  to  make 
the  contract  for  her. 

The  decree  of  the  circuit  court  of  McHenry  county, — 

1st.  Gave  the  Millers  a  first  lien  on  tracts  A,  B  and  C  for 
$6345.66. 

2d.  Decreed  that  the  mortgage  of  Russell  Grimes  to 
Philemon  B.  Pratt,  which  covered  tracts  A,  B  and  C  and  the 
south-east  quarter  of  section  16,  township  45  north,  range  5 
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east,  (town  of  Dunham,)  now  owned  by  Worthington,  and 
the  Worthington  tract,  and  the  west  half  of  the  north-west 
quarter  of  section  33,  township  44  north,  range  7,  (town  of 
Dorr,)  now  owned  by  Miles  Lyon,  and  called  the  Lyon  tract, 
was  made  to  hinder  and  delay  creditors  of  Grimes,  and  dis- 
missed the  bill  of  Mary  L.  Pratt,  as  administratrix  of  Phile- 
mon B.  Pratt,  to  foreclose  the  same. 

3d.  Decreed  that  a  certain  trust  deed,  given  by  Russell 
Grimes  to  J.  B.  Smith,  trustee,  March  10,  1862,  upon  tract 
D,  to  secure  two  notes  of  Grimes  to  Mary  L.  Pratt,  and  a 
trustee's  deed  made  by  said  Smith,  as  said  trustee,  to  Carpen- 
ter, were  wholly  void,  because  the  notes,  by  said  trust  deeds 
secured,  were  barred  by  the  statute  of  limitations,  and  set  the 
said  trustee's  deed  aside. 

4th.  Decreed  that  Russell  Grimes,  subject  to  the  lien  in 
favor  of  the  Millers  and  James  Pratt,  was  the  owner  of  tracts 
A,  B,  C  and  D. 

5th.  Gave  James  Pratt  a  first  lien  on  tract  D,  and  lien  on 
tracts  A,  B  and  C,  subject  only  to  the  lien  in  favor  of  the 
Millers,  for  the  amount  due  on  his  decree. 

From  this  decree,  Mary  L.  Pratt,  in  her  individual  capacity, 
and,  also,  as  administratrix  of  the  estate  of  Philemon  B.  Pratt, 
prosecuted  an  appeal  to  the  Appellate  Court  for  the  Second 
District,  and  in  that  court  that  portion  of  said  decree  relating 
to  tract  D  was  reversed,  and  the  cause  remanded,  with  direc- 
tion to  make  Smith,  the  trustee,  and  Carpenter,  the  purchaser 
at  the  trustee's  sale,  parties,  and  for  further  proceedings.  In 
all  other  respects,  the  decree  was  affirmed. 

Mr.  H.  B.  Htjrd,  and  Mr.  Frank  Baker,  for  the  appel- 
lant: 

The  notes  and  mortgages  are  prima  facie  valid,  and,  upon 
their  production  by  the  administratrix  of  the  mortgagee,  the 
burden  of  proving  either  that  they  were  fraudulent  and  with- 
out consideration,  or  have  since  been  paid,  rests  upon  the 
party  attacking  the  same. 
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The  evidence  as  to  alleged  declarations  of  Russell  Grimes, 
to  the  effect  that  the  mortgage  was  a  sham,  or  had  been  paid, 
while  probably  competent  as  against  him,  were  certainly  not 
competent  in  his  favor,  or  against  the  holder  of  the  notes  and 
mortgage,  and  no  foundation  whatever  was  laid  for  the  intro- 
duction of  parol  testimony  as  to  the  contents  of  the  alleged 
release. 

If  such  evidence  is  to  be  admitted  as  against  the  holder 
of  a  mortgage,  and  the  mortgage  set  aside  upon  it,  solemn 
instruments  and  official  records  are  of  little  value. 

Incompetent  Evidence.  While  we  insist  that  if  all  objec- 
tions to  the  competency  of  the  evidence  introduced  against 
the  mortgage  were  waived  the  mortgage  must  stand, — we 
must  not  be  understood  as  waiving  a  single  objection.  Mary 
L.  Pratt,  as  administratrix  upon  her  husband's  estate,  was  a 
party  to  the  bills  of  James  Pratt  and  the  Millers,  and  the 
sole  complainant  in  the  bill  to  foreclose  the  mortgage.  James 
Pratt  and  Langdon  Miller  were  parties  in  all  of  the  causes 
adverse  to  Mary  L.  Pratt,  and  Worthington  and  Lyon  were 
defendants  to  her  bill  to  foreclose  the  mortgage,  and  Lamp- 
son  and  Carmack  were  directly  interested  in  the  event  of  the 
suit,  having  once  owned  and  conveyed  by  warranty  deed  a 
portion  of  the  mortgaged  premises,  and  yet  each  and  all  were 
permitted  to  testify  as  to  facts  occurring  before  the  death 
of  Philemon  B.  Pratt,  and  to  alleged  admissions  by  him, 
against  the  most  strenuous  objections  on  the  part  of  counsel 
for  his  administratrix,  and  all  this  evidence  was  clearly 
incompetent.  Sec.  2,  ch.  51,  Rev.  Stat.  1874,  p.  488;  Connolly 
v.  Dunn,  93  111.  218;  Brown  v.  Hurd,  42  id.  122;  Whitmer 
v.  Rucker,  71  id.  410 ;  Boester  v.  Byrne,  id.  466. 

The  mortgage  was  not  cut  off  by  the  sale  under  the  Barrett 
mortgage  and  redemption  by  Alexander  Grimes.  That  re- 
demption having  been  made  for  Russell  Grimes'  benefit,  with 
money  borrowed  for  the  purpose  at  his  request,  the  legal  title 
vested  in  Alexander  Grimes  only  for  the  purpose  of  security, 
and   Russell   Grimes  became  reinvested   with   the   equitable 


192  Pratt  v.  Pratt  et  al.  [Sept. 

Brief  for  Appellee  Pratt. 

title  subject  to  the  mortgage,  and  Philemon  Pratt's  mortgage 
attached  thereto,  to  the  same  extent  as  if  the  land  had  been 
reconveyed  to  Russell  Grimes,  and  he  had  executed  to  Lang- 
don  Miller  a  mortgage  for  the  amount  of  the  money  borrowed 
for  the  purpose  of  making  a  redemption. 

Where  a  party  acquires  the  legal  title  by  a  purchase  at  a 
sheriff's  sale  of  land,  under  execution,  in  pursuance  of  a  parol 
agreement  with  the  judgment  debtor  that  he  is  to  hold  the 
title  thus  obtained  as  a  security  for  a  loan  of  money  paid  to 
relieve  the  land  from  the  judgment  lien,  and  that  he  will 
reconvey  when  the  money  is  refunded,  the  deed  will  be  treated 
as  a  mortgage,  and  the  grantee  of  the  purchaser  with  notice 
will  be  treated  as  a  mortgagee.  Reigard  v.  McNeil,  38  111. 
400;  Smith  v.  Doyle,  46  id.  451 ;  Klock  v.  Walter,  70  id.  416; 
Smith  v.  Kncebel,  82  id.  392 ;  Strong  v.  Shea,  83  id.  575;  Smith 
v.  Cremer,  71  id.  185. 

As  to  their  advances  to  redeem,  the  Millers  occupy  the 
position  of  first  mortgagees,  and  the  holder  of  the  Pratt 
mortgage  that  of  second  mortgagee,  and  the  rule  in  such 
cases  is  well  settled. 

A  subsequent  mortgagee  is  entitled  to  precedence  of  advances 
made  by  a  prior  mortgagee  who  has  notice  of  the  second 
mortgage.     Fry  v.  Bank  of  Illinois,  11  111.  367. 

Record  of  subsequent  mortgage  is  notice  to  prior  mortgagee. 
Spader  v.  Laivler,  17  Ohio,  371.  Bank  of  Montgomery 
County  Appeal,  36  Penn.  170;  Ladue  v.  D.  &  M.  R.  R.  Co. 
13  Mich.  380. 

Mr.  J.  H.  Mayborne,  for  the  appellees  Langdon  and 
Celintha  Miller. 

Mr.  A.  B.  Coon,  and  Mr.  B.  N.  Smith,  for  the  appellees 
Worth ington  and  Lyon. 

Mr.  E.  K.  Smith,  and  Mr.  E.  F.  Allen,  for  the  appellee 
James  Pratt: 

A  person  purchasing  real  estate  pendente  lite,  does  it  at  his 
peril,   and    is   as   conclusively   bound   by    the  result  of  the 


1880.]  Peatt  v.  Pkatt  et  al.  193 

Opinion  of  the  Court.    * 

litigation,  whatever  it  may  be,  as  if  he  had  been  a  party 
to  it  from  the  outset.  Inloe's  Lessee  v.  Henry,  11  Md.  524; 
Salisbury  v.  Benton,  7  Lansing,  352;  Harrington  v.  Slade,  19 
Barb.  S.  C.  162;  1  Story's  Eq.  sec.  406;  Tilton  et  al.  v. 
Cofield  et  al.  U.  S.  Supreme  Court,  Oct.  Term,  1876. 

A  court  of  equity  has  no  power  to  create  a  lien,  beyond  the 
general  one  which  follows  from  a  decree  for  the  payment  of 
money.  It  can  only  recognize  and  enforce  a  lien  which  is 
created  by  the  acts  of  the  parties.  Dewey  et  al.  v.  Eelcert,  62 
111.  218. 

If  Russell  had  no  right  to  redeem  at  the  time  Alexander 
gave  him  the  bond,  then  certainly  no  one  except  Alexander 
and  the  Millers  could  proceed  against  the  said  land,  except 
through  the  means  given  by  the  bond. 

We  claim  that  she  was  bound  under  this  contract  to  pay 
the  Millers  the  amount  therein  specified ;  that  the  Millers 
were  bound  to  convey  if  she  paid;  that  "  no  formal  language 
is  necessary,"  and  that  "anything  from  which  the  intention 
of  the  parties  may  be  gathered  will  be  sufficient,  and  need 
not  be  signed  by  both  parties  to  take  it  out  of  the  Statute  of 
Frauds."      Wood  v.  Davis,  82  111.  311. 

It  need  only  be  signed  by  party  to  be  charged.  Brown  on 
Statute  of  Frauds  (3d  ed.)  sees.  365  and  366. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  is  conceded  by  appellant  that  Miller  and  wife  have  a 
first  lien  on  three  of  the  tracts  of  land  in  controversy  for  the 
amount  advanced  by  them  to  Alexander  Grimes  to  redeem 
from  the  sale  to  Merrill  under  the  foreclosure  of  Barrett's 
mortgage.  But  it  is  insisted  that  there  is  nothing  else  that 
is  prior  to  Pratt's  mortgage;  that  the  sum  paid  to  Phillips 
to  prevent  his  obtaining  a  tax  title  on  the  land,  and  the  note 
purchased  by  Miller  and  wife  from  Jacob  Grimes  on  Russell 
Grimes,  were  not  and  could  not  be  made  prior  liens  to  Pratt's 
mortgage. 

13—96  III. 
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As  the  taxes  were  paid  to  preserve  the  title  to  the  land 
and  prevent  all  liens  from  being  cut  off  and  lost,  they  are,  of 
course,  a  prior  lien.  And  the  land  having  been  sold  to 
Phillips  for  taxes,  and  neither  Russell  nor  Pratt  having  paid 
them  or  redeemed  from  the  sale,  Miller  and  wife,  as  lien 
holders,  had  the  right  to  pay  him  a  reasonable  sum  for  an 
assignment  of  the  certificate  of  purchase,  if  the  time  for 
redemption  had  expired,  and  if  not,  to  have  redeemed  and 
to  have  the  money  refunded.  The  taxes  were  a  paramount 
lien  to  all  others,  and  when  paid  by  any  lien  holder,  he  was, 
of  course,  subrogated  to  the  rights  of  the  State,  etc.,  for  the 
amount  necessarily  paid  to  extinguish  the  lien  for  taxes.  It 
was  as  much  the  duty  of  Pratt  to  pay  the  taxes  to  protect  his 
lien  as  for  Miller  and  wife  to  preserve  theirs.  And  hence, 
when  paid  by  the  Millers,  that  sum  became  a  lien  on  the 
land,  of  the  same  character  as  that  previously  held  by  them. 
These  were,  therefore,  a  part  of  the  prior  liens  held  by  the 
Millers,  to  which  the  Pratt  mortgage  became  subordinate. 

These  lands  had  been  sold  under  Barrett's  prior  mortgage, 
and  had  been  purchased  by  Morrill,  and  twelve  months 
for  redemption  had  expired  after  the  sale.  But  neither 
Russell  Grimes  nor  P.  B.  Pratt  had  redeemed.  Their 
right  of  redemption  was  cut  off  and  gone.  They  thereby 
had  lost  all  of  their  rights  in  the  premises,  although  creditors 
had  a  right  to  redeem  before  the  expiration  of  fifteen  months. 
The  Millers  then  held  a  note  on  Russell  Grimes  for  $185, 
with  a  power  of  attorney  to  confess  judgment  thereon.  Rus- 
sell, the  Millers,  and  Alexander  Grimes  thereupon  entered 
into  an  agreement  by  which  Alexander  received  an  assign- 
ment of  this  note,  had  a  judgment  entered  thereon,  sued  out 
execution  and  had  it  levied  on  the  lands  and  redeemed  from 
Morrill's  purchase,  and  he  became  the  purchaser  at  the 
sheriff's  sale,  and  subsequently  obtained  a  sheriff's  deed. 

To  enable  Alexander  Grimes  to  redeem,  the  Millers  ad- 
vanced to  him  $1342.66,  the  amount  of  Morrill's  purchase, 
and  interest.     It  was   then   arranged  that  Alexander   should 
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hold  the  title  as  security  to  the  Millers  for  these  advances, 
Russell  to  refund  the  money,  with  interest,  to  the  Millers,  and 
then  have  the  laud  conveyed  to  him  by  Alexander.  At  about 
the  same  time,  and  as  part  of  the  arrangement,  Alexander 
Grimes,  on  the  14th  day  of  May,  1864,  executed  to  Russell 
Grimes  a  written  obligation  to  convey  the  lands  to  him  on 
his  paying  $1731.48,  with  nine  per  cent  interest  per  annum; 
"also,  the  George  Allen  debt — about $141."  Russell  Grimes 
was  to  hold  possession  of  the  premises,  and  apply  the  net  pro- 
ceeds on  these  sums  annually, — the  whole  amount  to  become 
due  three  years  from  the  first  of  October,  1863.  As  the  Mil- 
lers and  the  two  Grimes  made  this  arrangement,  these  are, 
no  doubt,  the  sums  of  money  then  due  the  Millers.  The 
Morrill  purchase  and  the  $185  note  and  interest  thereon,  no 
doubt  made  $1731.48  then  due  the  Millers.  It  may  be 
assumed  this  was  then  the  full  amount  of  all  advances  made 
by  the  Millers  to  redeem  these  lands  from  Morrill's  purchase. 

The  obligation  of  Alexander  Grimes  to  convey  to  the  Mil- 
lers, or  to  hold  the  lands  for  their  indemnity,  is  not  found  in 
the  transcript  of  the  record,  but  its  existence  is  not  contested. 
The  Millers  and  Russell  Grimes  came  to  an  accounting  in 
April,  1871,  when  they  found  that  for  redemption  money  in 
trust  and  taxes  there  was  $2742.98  due  the  Millers.  Russell 
assigned  Alexander's  obligation  of  the  14th  day  of  May,  1864, 
to  the  Millers,  and  Alexander  conveyed  the  land  to  them. 
But  they  were  still  to  permit  Russell  to  redeem. 

This  settlement  of  April,  1871,  we  suppose,  only  embraced 
the  $185  note,  the  $1342.66  advanced  to  redeem,  and  interest, 
and  it  may  be  the  money  paid  to  prevent  the  title  from  being 
endangered  by  a  tax  title.  Tt  could  not  have  embraced  the 
money  paid  on  the  note  Jacob  Grimes  held  on  Russell,  as  it 
was  less  than  the  two  former  sums  in  the  nine  per  cent  interest, 
and,  we  infer  from  the  record,  the  money  was  paid  on  that 
note  at  a  later  date.  But  in  August,  1872,  another  settlement 
was  had,  when  it  was  found  that  Russell  owed  the  Millers 
$4080.48,  and  we  infer  that   this   settlement    embraced    the 
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money  paid  to  Jacob  Grimes  and  the  $1731.48  and  interest. 
At  this  last  settlement,  the  Millers,  then  holding  the  title  to 
the  lands  by  a  previous  conveyance  from  Alexander  Grimes, 
gave  to  Russell  an  obligation  to  convey  the  lands  to  Mrs. 
Pratt  on  her  paying  to  them  $4080.48,  with  interest  at  the 
rate  of  ten  per  cent,  within  one  year  from  that  date. 

Inasmuch  as  P.  B.  Pratt  took  his  mortgage  pending  the 
bill  to  foreclose  the  Barrett  mortgage,  and  under  the  decree 
in  which  case  Mori-ill  purchased,  and,  as  no  redemption  was 
made  from  that  sale  within  twelve  months,  Russell  and  P.  B. 
Pratt  were  both  actually  barred  of  their  equity  of  redemp- 
tion. And  all  of  the  rights  they  subsequently  acquired  were 
by  means  of  the  arrangement  and  redemption  by  Alexander 
Grimes  as  a  judgment  creditor.  Pratt's  mortgage  was  as 
effectually  barred  as  if  he  had  been  a  defendant  to  that  bill. 
But  the  question  arises  whether  his  mortgage  was  let  in  sub- 
ject to  the  Barrett  mortgage  and  the  note  of  $185,  by  means 
of  which  the  redemption  was  had;  and,  if  so,  whether, 
after  the  redemption  was  made,  Alexander  and  Russell 
Grimes,  and  the  Millers,  could  make  the  note  held  by  Jacob 
Grimes  on  Russell,  or  the  money  paid  for  it  by  the  Mil- 
lers, a  lien  on  the  land,  superior  to  that  of  the  Pratt  mort- 
gage, or  did  the  arrangement  and  redemption  let  that 
mortgage  in  absolutely,  only  subject  to  the  amount  used  in 
effecting  the  redemption. 

We  have  seen  that  Russell  Grimes  and  Pratt's  equity  of 
redemption  was  barred  and  lost,  and  could  only  be  revived 
by  contract  between  the  parties  effecting  the  redemption. 
There  is  nothing  appearing  in  the  record  from  which  it  can 
be  inferred  that  either  of  the  parties  was  acting  for  Pratt,  or 
intentionally  did  anything  for  his  benefit,  or  to  revive  his 
mortgage  as  a  lien  junior  to  the  advances  made  to  redeem. 
Russell  and  Pratt's  rights,  then,  being  barred,  the  property 
became  freed  from  Pratt's  mortgage  as  to  all  persons  but  Rus- 
sell. The  Millers  were  at  liberty  to  deal  in  the  property 
then  as   they  might   choose.     They  were  under  no  equitable 
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or  moral  obligation  to  protect  Pratt's  rights.  Their  relations 
were  not  such  as  to  impose  any  such  duty.  But  nevertheless, 
when  Russell  obtained  the  right  to  redeem,  that,  by  operation 
of  law  revived  Pratt's  mortgage,  subject  to  the  lien  of  the  Mil- 
lers for  the  money  advanced  to  redeem  from  Morrill's  purchase ; 
and  they,  without  Pratt's  consent,  could  not  postpone  his 
mortgage  to  the  amount  paid  Jacob  Grimes  by  the  Millers. 

As  to  the  Pratt  mortgage,  Russell  Grimes  had  used  the 
terms  " grant,  bargain  and  sell"  in  it,  and  they  operate  as  a 
covenant,  under  the  provisions  of  the  eighth  section  of  the 
Conveyance  act,  to  Pratt,  his  heirs  and  legal  representatives,  that 
he  was  seized,  etc.,  in  fee  simple,  free  from  incumbrances,  etc. 
And  it  has  been  held  that  under  this  statutory  covenant  a  sub- 
sequently acquired  title  by  the  grantor  inures  to  the  grantee 
so  as  to  preclude  its  assertion  by  the  grantor,  his  heirs  or 
assigns.  See  Dy  Wolf  v.  Haydn,  24  111.  525;  King  v.  Gil- 
son,  32  id.  348;  Gochenour  v.  Mowry,  33  id.  331;  Wadhams 
v.  Gay,  73  id.  415.  In  D'  Wolf  v.  Haydn,  supra,  it  was 
held  the  subsequently  acquired  title  inured  under  such  a 
covenant  in  a  mortgage,  to  the  benefit  of  the  mortgagee. 
Here,  Russell  Grimes  contracted  for  and  procured  the  right 
of  redemption,  and  it  inured  to  Pratt's  benefit,  and,  as 
between  them,  it  revived  the  mortgage,  subject  to  the  Millers' 
advances  to  redeem,  and  to  their  advances  of  money  to  pro- 
tect the  title  against  the  tax  sale. 

Equity  follows  the  law,  and  when  Russell  Grimes  procured 
the  right  to  redeem,  equity  will  treat  it  as  a  revival  of  the 
equity  of  redemption  cut  off  and  barred  by  Morrill's  sale. 
And  in  analogy  to  the  inuring  of  a  subsequently  acquired 
legal  title  at  law  under  covenants  for  title,  as  soon  as  Russell 
acquired  the  right  to  redeem  under  his  covenants  in  P.  B. 
Pratt's  mortgage,  it  inured  to  him  and  revived  his  right  to 
redeem  or  purchase,  subject  to  the  claim  of  the  Millers  for 
the  money  they  had  advanced  to  redeem.  His  rights  were 
such  that  he  could  then  have  filed  a  bill  and  foreclosed,  and 
had  the  property  sold,  and  had  the  proceeds  applied,  first,  to 
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the  claim  of  the  Millers,  and,  after  its  satisfaction,  the  balance 
applied  to  the  satisfaction  of  his  mortgage.  These  were  his 
equitable  rights  as  they  then  existed.  Nor  had  Russell  and 
Alexander  Grimes  and  the  Millers  any  power  without  his 
assent  to  change  or  impair  them. 

It  then  follows  that  the  subsequent  arrangement  between 
all  of  these  parties  but  P.  B.  Pratt,  that  the  Millers  should 
pay  the  note  held  by  Jacob  Grimes  on  Russell  Grimes,  and 
hold  a  lien  on  the  land  for  the  money  so  advanced,  did  not 
aifect  or  impair  the  lien  of  P.  B.  Pratt's  mortgage,  as  he 
never  assented  thereto.  It  became  a  lien,  but  postponed  and 
subject  to  that  mortgage. 

Pratt's  mortgage  was  on  record,  and  the  Millers  must  be  held 
to  have  had  notice  of  the  covenants  it  contained,  and  to  have 
known  the  effect  of  the  right  they  were  conferring  on  Russell 
to  redeem;  and  they  were  thereby  estopped  from  claiming 
that  the  money  advanced  to  pay  the  Jacob  Grimes  note  was 
a  lien  superior  to  Pratt's  mortgage.  The  rights  of  the  par- 
ties, then,  are  that  the  Millers  have  a  first  lien  on  the  lands 
for  the  $185  note,  and  the  $1342.66  advanced  to  redeem, 
with  interest  on  both  sums;  also,  the  necessary  sum  paid  to 
preserve  the  premises  from  a  tax  title,  with  interest.  Mrs. 
Pratt  has  a  second  lien  on  the  land  for  any  balance  that  may 
be  due  on  her  mortgage,  with  interest,  and  taxes  paid,  if  any, 
deducting  rents  and  profits,  if  any,  received  by  her;  and  the 
Millers  have  a  third  and  last  lien  on  this  land  for  the  money 
paid  to  take  up  the  note  Jacob  Grimesheld  on  Russell  Grimes, 
with  accrued  interest  on  the  same. 

Did  the  agreement  of  the  Millers  to  convey  to  Mrs.  Pratt, 
on  her  paying  to  the  Millers  $4080.48,  of  the  2d  of  August, 
1872,  produce  any  change  in  his  rights  under  the  Pratt  mort- 
gage? She  most  emphatically  denies  that  she  ever  authorized 
Russell  to  make  any  such  purchase  or  agreement,  or  that  she 
ever  ratified  it  or  ever  knew  of  its  existence  for  a  long  period 
of  time  after  its  execution.  And  in  this  she  is  fully  corrobo- 
rated by  Russell.     Nor  is  their  evidence  overcome  by  other 
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testimony  in  the  record.  Had  she  authorized  or  assented  to 
this  agreement  it  may  be  it  would  have  let  in  the  lien  for  the 
money  paid  on  the  Jacob  Grimes  note  as  a  prior  lien  and 
postponed  the  Pratt  mortgage.  But  she  did  not  authorize  or 
sanction  the  arrangement  either  expressly  or  by  implication, 
and  her  rights  were  not  affected  thereby. 

We  are  unable  to  see  that  the  case  of  Hickox  v.  Greenwood 
94  111.  266,  has  any  bearing  on  this  case.  There,  Hickox's 
first  lieu  had  always  been  in  force.  It  had  not  been  barred, 
foreclosed  or  postponed;  but  in  this  case  Pratt's  mortgage 
was  barred  by  failing  to  redeem.  In  that  case,  until  Hickox's 
lien  was  barred,  others  could  not  postpone  his  lien  for  the 
purchase  money  without  his  assent,  but  the  mechanic's  lien, 
which  was  superior  to  a  subsequent  loan  by  Hickox  to  the 
purchaser,  was  superior  to  the  lien  created  by  the  loan.  But 
his  lien  for  purchase  money  was  superior  to  all  other  incum- 
brances. Had  it  been  held  that  the  mechanic's  lien  when  it 
attached  cut  off  Hickox's  vendor's  lien,  then,  if  governed  by 
such  a  ruling,  we  would  hold  that  when  Russell  revived  the 
lien  of  the  Pratt  mortgage,  that  cut  off  the  prior  liens  of  the 
Millers.  But  that  case  announces  no  such  rule.  Had  Pratt's 
mortgage  not  been  barred  when  the  Millers  made  the  advance 
of  the  note  on  Russell,  Hickox's  case  would  have  been  in 
point.  But  it  lacks  that  essential  element  to  make  the  two 
cases  alike.  Pratt  had  lost  all  lien  on  the  land,  and  when  it 
was  revived  it  was  subject  to  all  previous  and  intermediate 
liens. 

We  now  come  to  consider  the  question  whether  the  evidence 
shows  that  the  mortgage  given  by  Russell  Grimes  to  P.  B. 
Pratt  was  made  to  hinder  and  delay  creditors.  The  notes 
and  mortgage  being  fair  on  their  face,  the  presumption  is 
that  they  are  valid  and  binding  until  that  presumption  is 
overcome  by  satisfactory  proof.  To  create  a  mere  suspicion 
of  fraud  is  not  sufficient,  but  if  it  exists,  it  must  be  satisfac- 
torily shown.  The  policy  of  the  law  is  opposed  to  overturn- 
ing solemn  written  instruments  and  deeds  and  conveyances 
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on  slight  evidence.  The  law  designs  that  such  instruments 
shall  stand  until  overcome  by  evidence  that  convinces  the 
understanding  that  they  have  been  entered  into  for  a  purpose 
that  is  prohibited  by  the  law.  Whilst  courts  are  vigilant  in 
relieving  against  fraud,  they  are  careful  to  protect  fair  and 
honest  transactions. 

On  the  mere  production,  then,  of  the  notes  and  mortgage, 
the  presumption  is  that  they  are  valid,  and  it  devolves 
upon  those  challenging  their  validity  to  impeach  their  fair- 
ness. James  Pratt  alleges  that  this  mortgage  and  these  notes 
were  contrived  to  hinder,  delay  and  defraud  creditors.  Much 
and  very  contradictory  evidence  was  heard  on  the  question. 
Whilst  the  commencement  of  James  Pratt's  suit  was  prior  in 
date  to  P.  B.  Pratt's  mortgage,  his  recovery  of  a  decree  was 
several  years  afterwards.  The  suit  was  brought  nearlv  ten 
years  before,  and  the  decree  rendered  about  that  period  after 
the  suit  was  instituted.  It  is  therefore  almost  certain  that  this 
mortgage  was  not  made  with  a  view  of  defrauding  James  Pratt, 
as  Russell  subsequently  to  its  execution  bought  and  sold  prop- 
erty and  continued  in  business  as  he  had  previously.  James 
Pratt  swears  to  admissions  made  by  Mrs.  Pratt,  which  she 
positively  denies.  He  testifies  that  she  admitted  or  stated  to 
him  that  the  mortgage  was  satisfied,  and  this  statement  was 
made  by  her  on  several  occasions.  But  she  unqualifiedly 
denies  that  she  ever  made  such  statements  at  any  time.  The 
force  of  his  testimony  is  greatly  impaired,  from  the  fact  that 
on  his  cross-examination  in  this  case  he  admits  that  when  the 
case  was  previously  tried,  he  had  not  testified  to  these  state- 
ments. With  a  person  of  his  evident  intelligence,  and  when 
his  pecuniary  interest  was  so  largely  involved,  it  is  almost 
inconceivable  that  if  it  was  true  she  had  made  such  vital 
admissions,  he  should  have  withheld  them.  He  must  have 
known  that  if  true,  the  case  would  turn  on  establishing  this 
fact.  Nor  does  he  give  any  satisfactory  explanation  for  with- 
holding the  evidence.  If  it  was  true,  and  knowing,  as  any 
one  would  have  done,  that  they  in  all  probability  would  con- 
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trol  the  issue,  we  can  not  suppose  that  he  could  have  forgotten 
these  facts. 

His  testimony  as  to  Philemon's  admissions  in  his  lifetime 
can  not  be  considered  as  evidence  in  determining  this  ques- 
tion, as  they  are  not  legitimate  testimony,  after  Philemon's 
death,  against  his  administratrix.  If  he  has  made  out  his 
case  it  must  be  by  other  evidence  than  these  supposed  admis- 
sions. Langdon  Miller  testified  a  number  of  times  in  favor 
of  James  Pratt,  and  that  in  various  conversations  which  he 
had  with  Mrs.  Pratt  she  made  no  claim  to  the  land,  nor  did 
she  speak  of  this  mortgage  until  some  time  afterward.  This 
witness  also  testifies  that  he  received  a  fraudulent  deed  from 
Russell,  and  went  through  a  mere  sham  of  paying  for  it  in 
the  presence  of  a  witness  called  to  see  the  transaction. 

Nor  does  it  appear  that  Mrs.  Pratt,  on  the  occasions  referred 
to  by  Miller,  was  under  any  legal  or  moral  duty  to  assert  her 
claims  or  speak  of  the  mortgage.  She  was  not  required  to  pro- 
claim the  fact  at  all  times  and  to  all  persons  when  convers- 
ing with  her,  even  about  the  affairs  of  her  husband's  estate. 
The  mortgage  was  on  record  and  apparently  unsatisfied,  and 
that  asserted  to  him  and  all  other  persons  that  she  held  the 
claim  as  representative  of  the  estate.  But  according  to  his 
own  testimony  she  did  afterward  assert  it  to  him. 

Again,  Mrs.  Pratt  flatly  contradicts  Miller  in  almost  every 
jnateriai  portion  of  his  evidence  that  seems  to  oppose  her 
claim.  And  her  evidence  is  corroborated  in  several  material 
facts. 

The  evidence  of  Russell  Grimes,  William  Pratt  and  Mrs. 
Pratt  is  that  there  was  a  valuable  and  large  consideration  for 
the  notes  to  Philemon,  to  secure  which  the  mortgage  was 
given,  and  they  specify  the  items  constituting  the  indebted- 
ness. They  substantially  agree  as  to  what  they  were,  as 
nearly  so  as  could  be  expected  after  the  lapse  of  about 
fifteen  years.  Had  they  precisely  agreed  in  all  of  the  par- 
ticulars and  minute  details,  the  evidence  would  not  perhaps 
be  entitled  to  an  equal  degree  of  weight.     We  are  clearly  of 
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opinion  that  the  evidence  in  support  of  the  theory  that  the 
mortgage  was  fraudulent  does  not  overcome  this  evidence, 
with  the  presumption  that  the  mortgage  is  valid  until  im- 
peached. 

There  is  much  evidence,  inharmonious  and  contradictory 
in  its  character,  but  when  it  is  all  considered  we  think  it  is 
apparent,  that  all  or  the  greater  part  of  the  business  transacted 
between  the  parties,  who  were  near  relatives,  was  loosely 
done,  relying  on  the  memory  of  the  parties  and  their  dis- 
position to  act  fairly.  Mrs.  Pratt  was  the  sister  of  Russell 
Grimes,  and  as  is  frequent  in  such  cases,  there  seem  to  have 
been  liberties  taken  by  him  with  her  property,  that  he  would 
not  have  done  with  that  of  a  stranger  or  person  less  nearly 
related.  It  seems  to  be  uncontradicted  that  on  the  death  of  their 
father  she  inherited  means  from  his  estate,  and  the  money  was 
drawn  by  Russell,  and  that  he  purchased  with  it  real  estate  in 
his  own  name,  a  portion  of  which  he  subsequently  conveyed  to 
her,  and  on  a  settlement  he,  to  secure  a  balance  he  owed  her, 
gave  her  the  notes  and  a  deed  of  trust  which  was  foreclosed 
by  Smith's  sale  of  the  property  which  was  purchased  by 
Carpenter. 

Russell  Grimes  seems  to  have  been  pressed  for  means  and 
struggling  to  retrieve  his  impaired  fortune  for  many  years 
before  he  finally  had  to  yield  to  his  fate.  Under  such  circum- 
stances what  more  natural  than  that  he  should  apply  to  a 
brother-in-law  for  assistance,  or  that  the  latter  should,  if  able, 
lend  him  aid,  and  there  is  no  evidence  that  P.  B.  Pratt 
was  not  abundantly  able.  All  the  evidence  considered,  we 
are,  therefore,  of  opinion  that  James  Pratt  has  failed  to  make 
a  case  of  fraud. 

As  to  the  purchases  by  Worthington  and  Lyon,  this  mort- 
gage was  on  record  when  they  bought  and  received  their 
conveyances.  They  were  therefore  chargeable  with  notice. 
Nor  does  the  fact  that  Russell  Grimes  may  have  told  them 
that  it  was  satisfied,  relieve  them  from  its  consequences.  They 
should  have  applied   to  the   holder  of  the  mortgage  to  learn 
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the   truth   of  the  statement.     Having  failed  to  do  so,  they 
must  bear  the  burthen  imposed  by  their  want  of  prudence. 

All  the  evidence  considered,  we  are  of  opinion  that 
the  circuit  court  erred  in  decreeing  that  the  mortgage  to  P.  B. 
Pratt  was  contrived  with  intent  to  defraud  creditors  of  Russell 
Grimes, — and  in  decreeing  the  trust  deed  to  Smith,  and  his 
deed  to  Carpenter,  were  void,  as  they  were  not  parties  to  the 
suits  or  any  of  them, — and  because  the  pleadings  and  evidence 
in  this  record  were  not  sufficient  to  apply  the  Statute  of  Limi- 
tations to  defeat  that  sale. 

The  decree  of  the  Appellate  Court  must  therefore,  so  far 
as  it  affirms  the  decree  of  the  circuit  court,  be  reversed,  and 
the  cause  remanded,  that  proceedings  maybe  had  in  con- 
formity with  this  opinion. 

Decree  reversed. 


The  Chicago  and  Western  Indiana  Railroad  Co. 

v. 
Ernst  C.  Prussing  et  al. 

Filed  al   Ottawa  September  25,  1880. 

Right  of  way — when  ownership  of  land  is  doubiful.  A  railroad  company 
seeking  the  condemnation  of  a  part  of  a  lot  for  the  purposes  of  the  road,  has 
no  cause  to  complain  of  an  order  of  court  fixing  the  compensation  to  be  paid, 
and  directing  the  money  to  be  paid  to  the  treasurer  of  the  county  for  the 
benefit  of  the  owners  of  the  property  affected,  or  those  interested  in  it.  Such 
an  order  does  not  determine  who  is  entitled  to  the  compensation  awarded. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding. 

Messrs.  G.  &  W.  Garnett,  for  the  appellant. 

Messrs.  Butz,  Eschenburg  &  Prussing,  for  the  appellee 
Prussing. 
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Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 
Court: 

In  September,  1870,  the  railroad  company  filed  its  petition 
in  the  county  court  of  Cook  county  for  the  condemnation  of 
the  south  half  of  lot  8,  in  block  1,  in  Taylor  &  Creigh's 
subdivision  of  the  east  half  of  the  north-west  quarter,  section 
4,  town  38  north,  range  14,  east  of  the  third  principal 
meridian. 

It  is  alleged  in  the  petition  that  Ernst  Prussing,  the  city 
of  Chicago,  and  the  county  of  Cook,  are  persons  who  own,  or 
claim  to  have  an  interest  in  said  property,  and  it  is  asked 
that  the  amount  of  compensation  and  damage  to  be  paid  for 
the  appropriation  of  said  property  for  railroad  purposes  shall 
be  ascertained  by  the  court. 

Subsequently  the  petition,  by  leave  of  the  court,  was  so 
amended  as  to  ask  for  the  appropriation  merely  of  the  east  50 
feet  in  width  of  the  south  half  of  the  said  lot  8.  Issues 
were  formed  under  this  petition.  Prussing  appeared  to  be 
the  owner  of  the  property,  and  the  city  of  Chicago  claimed 
to  have  a  lien  upon  it  for  taxes,  etc.  Proofs  were  taken  and 
the  cause  heard,  and  the  court  found  that  the  value  of  the 
property  proposed  to  be  taken  was  five  hundred  dollars 
($500),  and  that  the  taking  of  such  property  for  such  purposes 
would  damage  the  residue  of  the  south  half  of  said  lot  8  to  the 
extent  of  one  thousand  dollars  ($1000),  and  ordered  that  the 
petitioner  might  enter  into  possession  of  the  property,  with 
the  improvements  thereon,  upon  the  payment  of  the  above 
mentioned  sum  of  money  to  the  county  treasurer  of  Cook 
county,  Illinois,  for  the  benefit  of  the  owners  or  those  inter- 
ested in  said  property  named  in  said  petition,  and  ordered 
that  the  costs  be  paid  by  the  petitioners.  The  petitioner 
brings  the  record  to  this  court  by  appeal,  and  asks  for  a 
reversal  of  that  judgment. 

It  is  insisted  in  argument  by  counsel  for  appellant  that, 
upon  a  fair  consideration  of  the  testimony  in   the   case,  the 
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value  of  the   property  to  be  taken,  and  the   damages   to   the 
property  not  taken,  as  found  by  the  county  court,  were  exces- 
sive.    The  evidence  upon  this  subject  is  very  conflicting,  and 
after  a  careful  examination  of  it,  we  are  not  prepared  to  sayj 
that  the  court  erred  in  that  regard. 

It  is  next  said  that  the  court  ought  not  to  have  entered 
such  a  decree,  upon  the  evidence,  because  Prussing,  who 
claimed  title  to  the  property,  did  not  prove  to  the  court  that 
he  was  the  owner  of  the  property. 

There  seems  practically  to  be  no  room  for  debate  about  the 
ownership  of  the  property.  The  petitioner,  in  the  original 
petition,  said  defendant  owned  the  property,  or  claimed  to 
own  or  to  have  an  interest  in  the  entire  south  half  of  lot  8. 
Prussing  produced  a  deed  upon  the  trial,  purporting  to  convey 
the  property  to  him.  He  showed  that  he  had  been  paying 
taxes  on  it  for  many  years,  but  whether  this  proved  title 
sufficient  to  warrant  the  payment  of  the  money  to  Prussing, 
seems  immaterial  when  we  examine  the  character  of  the  order. 
The  order  is  that  the  money  be  paid  to  the  treasurer  of  Cook 
county,  for  the  benefit  of  the  owners  or  those  interested  in  it. 
There  is  really  no  decree  here  that  Prussing  owns  the  prop- 
erty. The  only  matter  in  judgment  is,  that  the  property  was 
needed  for  the  corporate  purposes  of  the  railroad,  and  that 
the  amount  fixed  by  the  court  would  be  a  reasonable  compen- 
sation to  be  paid  to  the  owners  for  the  use  of  the  property  in 
the  manner  proposed. 

We  find  nothing  in  the  decree  of  which  the  appellant  can 
justly  complain. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Alexander  Kerwin 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  September  30,  1880. 

Juror — competency  — freeholder.  The  fact  that  a  person  is  not  a  free- 
holder does  not  disqualify  him  from  serving  on  a  jury  under  the  laws  of  this 
State,  and  it  is,  therefore,  no  ground  of  challenge.  At  the  time  of  the  adop- 
tion of  the  constitution  of  1870,  declaring  that  the  right,  of  trial  by  jury  as 
theretofore  enjoyed  shall  remain  inviolate,  and  for  many  years  before  its 
adoption,  the  want  of  a  freehold  interest  was  not  a  legal  exception  to  a  juror. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county, 
the  Hon.  Sidney  Smith,  Judge,  presiding. 

Mr.  William  S.  Brackett,  for  the  plaintiff  in  error. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 
Court : 

Plaintiff  in  error  was  convicted  of  a  felony  at  the  April 
term,  1880,  of  the  Criminal  Court  of  Cook  county,  and  sen- 
tenced to  imprisonment  in  the  penitentiary.  In  selecting  the 
jury  upon  the  trial,  after  the  peremptory  challenges  of  the 
accused  had  been  exhausted,  two  jurors  were  called  who 
were  not  freeholders  nor  householders.  He  challenged  each 
of  them  for  cause,  his  counsel  taking  the  position  that  under 
our  law  to  be  a  freeholder  is  a  necessary  qualification  of  a 
juror.  His  challenges  were  overruled,  and  he  excepted. 
This  is  alleged  to  be  error,  and  presents  the  only  question 
in  this  case. 

The  line  of  argument  is,  that  by  the  common  law,  jurors 
are  required  to  be  freeholders,  and  that  this  was  a  necessary 
qualification.  That  this  provision  of  the  common  law  was  in 
force  in  the  Territory  of  Illinois,  unrepealed  by  statute,  when 
the  first  constitution  of  Illinois  Avas  adopted,  declaring  that 
the  "right  of  trial  by  jury  shall  remain  inviolate."     We  are 
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then  referred  to  Ross  v.  Irving,  14  111.  179,  to  the  declaration 
of  this  court,  that  this  provision  of  the  constitution  of  1818 
means  that  the  right  of  trial  by  jury  shall  remain  as  it 
was  understood  to  exist  at  the  time  of  the  adoption  of  that 
constitution. 

This  position  is  followed  with  the  position  that  the  statute 
of  Illinois,  now  in  force,  does  not  abolish  the  freehold  quali- 
fication, but,  on  the  contrary,  retains  it,  and  that  position  is 
attempted  to  be  sustained  by  reference  to  the  fourth  clause 
in  the  second  section  of  the  act,  (Rev.  Stat.  1874,  ch.  78,)  in 
which  the  classes  of  persons  from  whom  jurors  shall  be  selected 
are  described,  among  other  qualifications,  as  those  "free  from 
all  legal  exceptions,"  etc.,  and  it  is  insisted  that,  inasmuch  as 
the  want  of  a  freehold  was,  at  common  law,  a  legal  exception 
to  a  juror,  therefore,  it  continues  to  be  a  legal  exception 
under  our  statute. 

There  are  some  things  to  be  considered,  in  this  connection, 
not  noticed  in  this  line  of  argument.  There  can  be  no  doubt 
that  at  common  law  it  was  an  essential  qualification  of  a  juror 
that  he  should  be  a  freeholder,  and  that  seems  to  have  been 
the  law  in  the  Territory  and  State  of  Illinois  from  its  earliest 
settlement  until  1827,  but  by  an  act  of  the  General  Assembly 
of  this  State,  prescribing  the  mode  of  summoning  grand  and 
petit  jurors,  and  defining  their  qualifications  and  duties,  (Rev. 
Stat.  1827,  p.  251,)  it  was  enacted  "that  all  free  white  male 
taxable  inhabitants,  in  any  of  the  counties  of  this  State,  being 
natural  born  citizens  of  the  United  States,  or  naturalized 
according  to  the  constitution  and  laws  of  the  United  States 
and  of  this  State,  between  the  ages  of  21  and  60  years, 
*  *  *  being  of  sound  mind  and  discretion,  and  not  sub- 
ject to  any  bodily  infirmity  amounting  to  a  disability,  shall 
be  considered  and  deemed  as  competent  jurors  (except  in  case 
where  disabilities  may  be  imposed  for  the  commission  of 
crime)  to  serve  on  all  grand  and  petit  juries,  in  and  for  the 
bodies  of  their  counties  respectively." 
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This  statute  continued  in  force  until  1845,  when  it  was 
re-enacted  in  the  Revised  Statutes  of  that  year,  (p.  308,)  and 
this  law  remained  in  force  and  unrepealed  until  the  enact- 
ment of  our  present  statute  of  1874.  Rev.  Stat.  630.  It 
follows  (unless  the  act  of  1827  be  held  invalid  as  a  violation 
of  the  constitution  of  1818)  that  at  the  time  of  the  adoption 
of  the  constitution  of  1870,  saying  that  the  right  of  trial  by 
jury  as  heretofore  enjoyed  shall  remain  inviolate,  it  was  not 
an  essential  qualification  for  a  juror  that  he  should  be  a  free- 
holder. 

We  are  not  aware  that  the  validity  of  the  statute  of  1827 
wras  ever  called  in  question.  It  was  administered  by  the 
courts  according  to  its  letter,  without  question,  from  1827 
until  1874,  nearly  fifty  years.  It  would  seem  rather  late  at 
this  day  to  raise  the  question  of  its  constitutionality. 

The  act  of  1827,  whether  constitutional  or  unconstitutional, 
was  certainly  understood  to  be  the  valid  law  of  this  State 
from  1827  continuously  down  to  1870,  when  our  present  con- 
stitution was  adopted,  and  the  question  of  its  constitutionality 
seems  to  be  rendered  a  matter  of  no  importance,  by  the 
phraseology  of  the  constitution  of  1870,  which  says  the 
right  of  trial  by  jury  as  heretofore  enjoyed  shall  remain 
inviolate.  Now,  that  right  at  that  time,  in  the  State  of  Illi- 
nois, had  been  enjoyed  for  more  than  forty  years  next  pre- 
ceding the  adoption  of  the  constitution,  and  under  the  statute 
of  1827,  by  which  a  freehold  was  not  a  necessary  qualifica- 
tion for  a  juror.  There  was  no  change  in  the  law  on  this 
subject  until  the  act  of  1874,  and  it  was  in  the  light  of  that 
condition  of  the  law  that  the  General  Assembly  in  1874 
directed  that,  in  the  selection  of  jurors  by  the  county  board, 
they  should  select  such  as  were  "free  from  all  legal  excep- 
tions." At  the  time  of  the  enactment  of  that  statute  the 
want  of  a  freehold  was  not  a  legal  exception  to  a  juror. 

The  position  of  plaintiff  in  error,  we  think,  is  untenable, 
and  the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Theodore  Angelo 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  September  SO,  1880. 

1.  Criminal  law — capacity  to  commit  crime.  By  the  statute  an  infant 
under  the  age  of  ten  years  is  incapable  of  committing  crime,  and  can  not  be 
convicted  of  any  crime  or  misdemeanor.  At  the  age  of  fourteen  the  law 
presumes  capacity,  without  proof  of  a  knowledge  of  good  and  evil,  but  between 
these  ages  the  evidence  of  that  malice  which  is  to  supply  age  must  be  strong 
and  clear  beyond  all  doubt  and  contradiction,  as  the  prima  facie  presumption 
is  that  the  party  is  doli  incapax. 

2.  On  a  charge  of  homicide  against  an  infant  a  little  more  than  eleven 
years  old,  the  legal  presumption  being  that  he  was  incapable  of  committing 
any  crime,  it  devolves  on  the  prosecution  to  make  strong  and  clear  proof  of 
capacity  before  a  conviction  can  be  had,  and  without  such  proof  a  judgment 
of  conviction  will  be  reversed. 

3.  Same — commenting  on  fact  that  accused  did  not  testify.  It  is  highly 
improper  and  unprofessional  in  counsel  for  the  prosecution  in  his  argument 
to  the  jury  to  refer  to  the  fact  that  the  accused  was  not  placed  on  the  stand 
as  a  witness,  as  one  of  the  reasons  why  he  should  be  convicted,  and  the  fact 
that  such  counsel  was  stopped  by  the  court  and  the  jury  directed  to  disregard 
that  portion  of  the  argument,  may  not  cure  the  wrong  done,  in  the  minds  of 
the  jury. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county ; 
the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the 
plaintiff  in  error : 

We  insist  that  there  was  no  evidence  to  justify  the  verdict. 
The  plaintiff  in  error  is  a  mere  child,  and  at  the  time  of  the 
homicide  was  only  a  little  over  eleven  years  old,  and  was 
prima  facie  incapable  of  committing  a  crime.  Rev.  Stat. 
1874,  p.  394,  sec.  282.  After  arriving  at  the  age  of  fourteen 
years  he  is  presumed  to  be  of  sound  mind,  but  before  that 
time  the  burden  of  proof  of  sound  mind,  or  knowledge 
of  the  distinction  between  good  and  evil,  is  on  the  People. 
14—96  III. 
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1  Russ.  on  Crimes,  2.  Says  this  author:  "On  the  attainment 
of  fourteen  years  of  age  the  criminal  actions  of  infants  are 
subject  to  the  same  modes  of  construction  as  those  of  the  rest 
of  society,  for  the  law  presumes  them  at  those  years  to  be 
dola  capaces,  and  able  to  discern  between  good  and  evil,  and 
therefore  subjects  them  to  capital  punishments  as  much  as  if 
they  were  of  full  age  ;  but  during  the  interval  between  four- 
teen years  and  seven  (ten  under  our  statute,  Rev.  Stat.  1874, 
p.  394,  sec.  283)  an  infant  shall  be  prima  facie  and  deemed 
doli  incapax,  and  presumed  to  be  unacquainted  with  guilt." 

See,  also,  1  Bishop  Criminal  Law,  sees.  284,  285  and  285a. 
Says  the  author:  "The  evidence  of  that  malice  which  is  to 
supply  age  ought  to  be  strong  and  clear  beyond  all  doubt  and 
contradiction.  4  Blackstone's  Commentaries,  23;  Broom's 
Legal  Maxims,  (2d  ed.)  233;  State  v.  Hundy,  4  Harrington, 
566." 

We  search  the  record  in  this  case  in  vain  for  one  word  of 
proof  of  the  malice  or  capacity  of  the  boy.  Nothing  is  dis- 
closed as  to  him  except  the  fact  that  he  accompanied  his  blind 
and  insane  father,  and,  of  course,  was  the  coustant  listener 
to  those  unnatural  stories  of  the  number  of  men  killed  at  his 
house,  as  detailed  by  the  witnesses.  Under  our  statute  an 
infant  under  ten  years  is  incapable  of  committing  crime. 
From  ten  to  fourteen  he  is  prima  facie  incapable,  and  during 
the  period  last  named  the  same  burden  is  on  the  People  to 
prove  his  capability  as  to  prove  any  other  material  fact.  It 
must  be  proved  beyond  a  reasonable  doubt.  The  fact  can  be 
no  more  inferred,  without  evidence,  than  can  any  other  mate- 
rial fact.  It  must  be  proved  by  competent  evidence.  This 
child  was  a  little  over  eleven  years  of  age,  near  the  borders 
of  legal  incapacity,  and  the  presumptions  are  relatively 
stronger  that  he  is  incapable  of  crime.     See  Bishop,  supra. 


Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

At  the  August  term,  1878,  of  the  Morgan  circuit  court, 
the  grand  jury  presented  an  indictment  against  John  Angelo, 
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then  about  seventy-eight  years  of  age,  and  his  son,  Theodore 
Angelo,  about  eleven  years  of  age,  for  the  murder  of  Isaac 
Hammill.  A  trial  was  had  at  the  following  November  term 
of  the  court,  resulting  in  the  acquittal  of  John,  on  the  ground 
of  insanity,  and  the  conviction  of  Theodore  of  manslaughter, 
and  the  jury  fixed  the  term  of  his  imprisonment  in  the  peni- 
tentiary at  six  years.  A  motion  for  a  new  trial  by  Theodore 
was  entered,  but  overruled  by  the  court,  and  he  was  sentenced 
to  the  Reform  School  for  four  year§;  and  he  prosecutes  error, 
and  brings  the  record  to  this  court,  and  urges  a  reversal,  on 
several  grounds. 

The  statute  has  provided,  by  section  282  of  the  Criminal 
Code,  that  a  person  shall  be  considered  of  sound  mind  who 
is  neither  an  idiot  nor  lunatic,  nor  affected  with  insanity, 
and  who  has  arrived  at  the  age  of  fourteen,  or  before  that  age 
if  such  person  knows  the  distinction  between  good  and  evil. 
The  283d  section  provides  that  an  infant  under  ten  years  of 
age  shall  not  be  found  guilty  of  any  crime  or  misdemeanor. 

In  Great  Britain  the  lowest  possible  period  fixed  by  law 
at  which  an  infant  could  be  convicted  for  a  crime,  was  seven, 
whilst  our  statute  has  fixed  the  period  at  ten  years.  In  both 
countries  fourteen  is  the  period  after  which  the  law  presumes 
capacity,  without  proof  of  knowledge  of  good  and  evil. 

Blackstone,  vol.  4,  p.  23,  says:  "Under  seven  years  of  age, 
indeed,  an  infant  can  not  be  guilty  of  felony;  for  then  a  felo- 
neous  discretion  is  almost  an  impossibility  in  nature."  He 
further  says  that  convictions  have  been  had  of  infants  between 
seven  and  fourteen; — "But  in  all  such  cases  the  evidence  of 
that  malice  which  is  to  supply  age  ought  to  be  strong  and 
clear  beyond  all  doubt  and  contradiction." 

In  Broom's  Legal  Max.  pp.  232-3,  it  is  said  :  "With  regard 
to  persons  of  immature  years,  the  rule  is,  that  no  infant  within 
the  age  of  3even  years  can  be  guilty  of  felony,  or  be  punished 
for  any  capital  offence;  for,  within  that  age,  an  infant  is  by 
presumption  of  law  doli  incapax,  and  can  not  be  endowed 
with  any  discretion,  and   against  this  presumption  no   aver- 
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rnent  shall  be  received.  This  legal  incapacity,  however, 
ceases  when  the  infant  attains  the  age  of  fourteen  years,  after 
which  period  his  acts  become  subject  to  the  same  rule  of 
construction  as  those  of  any  other  person." 

"Between  the  ages  of  seven  and  fourteen  years  an  infant 
is  deemed  prima  facie  to  be  doli  incapax;  but  in  this  case  the 
maxim  applies,  malitia  supplet  cetatem — malice  (which  is  here 
used  in  its  legal  sense,  and  means  the  doing  of  a  wrongful 
act  intentionally,  without  Just  cause  or  excuse,)  supplies  the 
want  of  mature  years.  Accordingly,  at  the  age  above  men- 
tioned, the  ordinary  legal  presumption  may  be  rebutted  by 
strong  and  pregnant  evidence  of  mischievous  discretion;  for 
the  capacity  of  doing  ill  or  contracting  guilt  is  not  so  much 
measured  by  years  and  days  as  by  the  strength  of  the  delin- 
quent's understanding  and  judgment.  In  all  such  cases, 
however,  the  evidence  of  malice  ought  to  be  strong,  and  clear 
beyond  all  doubt  and  contradiction."  See  Archbold's  Crim. 
Plead,  pp.  11  and  12,  where  the  same  rule  is  announced. 
Nor  are  we  aware  of  any  opposing  authority* 

There  is  uncontradicted  evidence  in  the  record  that  plaintiff 
in  error  was  little  more  than  eleven  years  of  age  when  the 
homicide  was  committed.  This  evidence  was  not  contradicted, 
but  was  virtually  conceded  by  the  eighth  instruction  asked 
and  given  for  the  People.  If  this  was  true,  and  the  evidence 
tended  to  prove  it,.the  rule  required  evidence  strong  and  clear 
beyond  all  doubt  and  contradiction,  that  he  was  capable  of 
discerning  between  good  and  evil;  and  the  legal  presumption 
being  that  he  was  incapable  of  committing  the  crime,  for 
want  of  such  knowledge,  it  devolved  on  the  People  to  make 
the  strong  and  clear  proof  of  capacity,  before  they  could  be 
entitled  to  a  conviction.  This  record  may  be  searched  in  vain 
to  find  any  such  proof.  There  was  no  witness  examined  on 
that  question,  nor  did  any  one  refer  to  it.  There  is  simply 
evidence  as  to  his  age.  For  aught  that  appears,  he  may  have 
been  dull,  weak,  and  wholly  incapable  of  knowing  good  from 
evil.     It  does  not  appear,  from  even  the  circumstances  in  evi- 
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dence,  that  he  may  not  have  been  mentally  weak  for  his  age, 
or  that  he  may  not  have  even  approached  idiocy. 

The  law  presumes  that  he  lacked  mental  capacity  at  his 
age,  and  that  presumption  has  not  been  overcome  by  the 
requisite  proof,  or,  in  fact,  any  proof.  The  court  below 
should  therefore  have  granted  a  new  trial,  and  erred  in  refus- 
ing it. 

Again,  the  jury  were  not  clearly  and  fully  instructed  on 
this  question.  Several  instructions  given  for  the  People 
omitted  this  rule,  when  they  should  have  been  qualified  by 
informing  the  jury  that  proof,  and  clear  proof,  of  capacity 
must  be  given.  In  such  a  case  the  mere  announcement  of 
the  rule  in  general  terms,  as  was  done  in  the  eighth  of  the 
People's  instructions,  was  not  sufficient.  The  jury  may 
have  been  misled  by  the  instructions  that  should  have  been 
qualified. 

It  is  to  be  regretted  that  counsel  who  assisted  the  prose- 
cuting attorney  referred,  as  he  did  in  his  argument  to  the 
jury,  to  the  fact  that  plaintiff  in  error  was  not  placed  on  the 
stand  as  a  witness,  as  one  of  the  reasons  Avhy  he  should  be 
convicted.  It  is  true,  that  when  stopped  by  the  court,  he  said 
it  was  inadvertently  done,  and  the  jury  were  directed  by  the 
court  to  disregard  that  portion  of  his  argument.  Notwith- 
standing what  he  said,  and  the  direction  of  the  court  to  disre- 
gard it,  who  can  know  what  effect  it  may  have  had  on  the 
jury  in  forming  their  verdict?  Such  comments  are  prohibited 
by  the  statute,  and  it  is  strange  that  any  attorney  should  so 
far  forget  the  rights  of  the  accused,  and  his  professional  duty, 
for  a  moment,  even  in  the  heat  of  discussion;  but  he  said  it 
was  inadvertent,  and  we  are  loth  to  believe  that  any  attorney 
would  intentionally  act  so  unfairly  and  nnprofessionally. 
We  can  not  conceive  that  any  member  of  the  bar  could  delib- 
erately seek  by  such  means  to  wrongfully  procure  a  conviction 
and  the  execution  of  a  fellow  being,  when  his  highest  profes- 
sional duty  to  his  client  only  requires  him  to  see  that  there 
is  a  fair  trial  according  to  the  law  and  the  evidence.     Where 
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such  things  are  done,  whether  intentionally  or  inadvertently, 
it  may  make  an  impression  on  the  minds  of  the  jury  that 
nothing  can  remove.  And  who  can  say  that  this  inadvert- 
ence may  not  have  produced  the  verdict  of  guilty? 

We  think  plaintiff  in  error  has  not  had  a  fair  trial,  and 
the  judgment  of  the  court  below  must  be  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


George  W.  Albin 

v. 
Phcebe  A.     Kinney. 

Filed  at  Springfield  September  30,  1880. 

1.  Appeal  from  an  Appellate  court — review  of  controverted  facts.  In  an 
action  on  the  case  against  a  physician  for  alleged  mal-practice,  the  judgment 
of  the  Appellate  Court  is  final  as  to  the  facts  and  the  sufficiency  of  the  evidence 
to  sustain  the  judgment  of  the  circuit  court. 

2.  Remittitur — in  avoidance  of  a  motion  for  a  new  trial.  The  rule  is  uni- 
form that  on  a  motion  for  a  new  trial  on  account  of  excessive  damages,  the 
plaintiff  may  remit  a  portion  of  the  verdict  to  obviate  the  objection.  The 
court  can  not  compel  him  to  do  so,  but  he  may  if  he  so  elect. 

3.  Error  will  not  always  reverse — as  to  the  admission  of  evidence.  On  the 
trial  of  a  cause  against  a  physician  for  want  of  ordinary  care  and  skill  in 
the  treatment  of  the  plaintiff  for  disease,  the  defendant  called  a  witness  who 
testified  on  his  behalf  that  he  had  known  the  defendant  as  a  /physician  for 
thirty  years,  and  had  never  heard  his  qualifications  as  such  questioned  before 
the  trial.  On  cross-examination  the  plaintiff  elicited  the  fact  mat  the 
defendant  had  been  charged  with  committing  an  abortion  on  a  woman, 
causing  her  death.  It  was  held,  that  while  it  may  not  have  been  technically 
correct  to  allow  the  testimony  given  on  the  cross-examination,  yet,  in  view 
of  the  testimony  given  for  the  defendant,  it  was  not  hurtful  to  him,  and  the 
error,  if  any,  was  of  so  slight  a  character  as  to  afford  no  ground  for  a 
reversal. 

4.  A  trivial  error  committed  by  the  court  on  the  trial  of  a  cause  will  not 
be  sufficient  ground  for  a  reversal,  whei-e  the  proceedings  are  in  all  other 
respects  regular,  and  the  judgment  seems  to  do  justice   between  the  parties. 
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Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District;  the  Hon.  Chauncey  L.  Higbee,  presiding  Justice, 
and  the  Hon.  Oliver  L.  Davis  and  Hon.  Lyman  Lacey, 
Justices; — heard  in  that  court  on  error  to  the  Circuit  Court 
of  Coles  county ;  the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Decius  &  Everhart,  for  the  plaintiff  in  error. 

Messrs.  Clark  &  Scott,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

George  W.  Albin  was  a  practicing  physician,  and  this 
action  was  brought  against  him  by  Phoebe  A.  Kinney  to 
recover  damages  occasioned  to  her  by  reason  of  the  alleged 
want  of  ordinary  care  and  skill  in  the  treatment  of  her  for 
disease,  with  which  she  was  supposed  to  be  afflicted,  and 
which  he  was  employed  to  treat  in  his  capacity  as  a  physician. 
On  the  trial  in  the  circuit  court  plaintiff  recovered  a  verdict, 
and,  on  a  portion  of  the  damages  found  being  remitted  by 
leave  of  the  court,  judgment  was  rendered  on  the  verdict  for 
the  residue.  That  judgment  was  affirmed  on  defendant's 
appeal  to  the  Appellate  Court. 

The  concession  of  counsel  is  in  accordance  with  the  law,  viz : 
the  judgment  of  the  Appellate  Court  is  final  as  to  the  facts 
of  the  case,  and  the  sufficiency  of  the  evidence  to  sustain  the 
judgment  of  the  circuit  court.  Only  such  questions  of  law 
as  arise  on  the  record  remain  to  be  considered. 

The  practice  of  permitting  a  remittitur  of  a  portion  of  the 
verdict  found,  even  in  actions  sounding  in  damages,  is  so  well 
settled  that  the  point  made  against  the  judgment  in  this  case 
on  account  of  the  remittitur  entered,  need  not  be  discussed 
as  a  new  question.  The  rule  is  uniform  that  when  there  is  a 
motion  for  a  new  trial  on  the  ground  of  excessive  damages, 
plaintiff  may,  if  he  chooses,  remit  a  portion  of  the  verdict  to 
obviate  the  objection.  The  court  can  not  compel  a  plaintiff 
to   remit  any  portion   of  his  verdict,  but  he  may   have   his 
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election  to  do  so  or  stand  the  chances  of  another  verdict.  It  is 
only  necessary  to  refer  to  a  few  cases  in  this  court  that  declare 
the  practice.  McCausland  v.  Wonderly,  56  111.  410;  Thomas  v. 
Fischer,  71  id.  576.  There  was,  therefore,  no  error  in  the 
action  of  the  court  in  permitting  plaintiff  to  remit  a  portion 
of  his  verdict  to  obviate  the  objection  taken  that  the  dam- 
ages found  were  excessive. 

But  the  point  most  confidently  relied  on  to  reverse  the 
present  judgment  is,  that  the  circuit  court  erred  in  permitting 
improper  evidence  to  be  introduced  at  the  trial  over  the  objec- 
tion of  defendant.  A  witness  called  on  behalf  of  defendant 
testified  that  he  had  known  the  character  of  defendant  as  a 
physician  in  the  neighborhood  for  thirty  years,  and  had 
"never  heard  his  qualifications  as  such  disputed  until  this 
trial."  On  cross-examination,  witness  was  asked  if  he  had 
not  heard  defendant  charged  with  having  caused  the  death  of 
a  girl  in  committing  an  abortion  on  her.  The  objection 
interposed  by  defendant  to  the  question  was  overruled  by 
the  court,  and  the  witness  answered  that  he  "knew  he  was 
charged  with  committing  an  abortion  on  the  Hyatt  girl, 
causing  her  death."  It  may  not  have  been  technically  accu- 
rate to  permit  the  witness  to  answer  the  question.  As  a 
general  proposition,  every  transaction  is  characterized  by  its 
own  attendant  circumstances.  Particular  acts  of  the  participa- 
ting parties  in  other  cases  seldom  tend  to  elucidate  the  one  to 
be  considered.  But  in  the  present  case,  in  view  of  the  evi- 
dence given  by  defendant,  it  can  hardly  be  said  the  objection- 
able testimony  admitted  was  hurtful  to  the  defence  of  the 
action.  Evidence  given  in  chief  was  as  to  the  general  char- 
acter of  defendant  as  a  physician.  It  was  as  general  as  it 
could  be,  and  covered  well-nigh  his  whole  professional  life. 
It  was  proven  nothing  had  been  heard  against  his  qualifica- 
tions as  a  physician  during  a  period  of  thirty  years;  but,  on 
cross-examination,  the  witness  stated  he  had  heard  defendant 
was  charged  with  having  caused  the  death  of  a  patient  by  per- 
forming an  operation   on    her  person.     But   if  it  should   be 
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conceded  that  the  objection  ought  to  have  been  sustained, 
still  the  error  was  so  slight  it  ought  not  to  be  made  the 
ground  of  a  reversal  of  a  judgment  which,  it  is  conceded, 
the  facts  found  fully  sustain. 

It  is  by  no  means  entirely  clear  that  the  testimony  admit- 
ted does  not  in  some  degree  tend  to  impeach  the  evidence  of 
general  good  professional  character  given  by  defendant  him- 
self. It  was  an  issue  tendered  by  himself,  and  he  can  have 
no  just  ground  to  complain  that  a  wide  range  of  investiga- 
tion was  allowed  to  the  opposite  party. 

But,  aside  from  this  view,  this  court  has  had  frequent 
occasion  to  declare  that  a  trivial  error  committed  by  the 
circuit  court  on  the  trial  of  a  contested  case  will  not  be  suffi- 
cient  ground  for  the  reversal  of  a  judgment  in  all  things 
else  regular,  and  that  seems  to  do  justice  between  the  parties. 
That  is  precisely  the  case  here.  The  error  complained  of, 
if  it  in  fact  exists,  is  not  of  sufficient  gravity  to  reverse  the 
judgment,  and  it  must  stand. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Kobert  J.  Bell 
John  W.  Devore  et  al. 

Filed  at  Springfield  September  30,  1880. 

1.  Fraudulent  conveyance— -facts  showing.  Where  a  party,  after  becom- 
ing indebted,  made  a  voluntary  conveyance  of  most  of  bis  lands  to  his  son 
and  son-in-law  without  any  consideration,  and  the  latter,  some  years  after, 
reconveyed  to  the  debtor,  who,  soon  after  notice  that  the  debt  would  be 
enforced  against  him,  conveyed  the  same  land  to  the  son-in-law,  who,  in  a 
few  days  afterwards,  conveyed  the  same  to  the  debtor's  wife,  there  being  no 
consideration  for  either  deed,  and  when  advised  by  an  attorney  that  the  last 
deeds  were  not  good  for  want  of  a  consideration,  the  debtor  and  his  wife  con- 
veyed this  and  other  lands  owned  by  him,  including  his  homestead,  to  the 
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same  son-in-law,  taking  his  note  for  $2500,  and  very  shortly  afterwards  the 
debtor,  who  continued  to  occupy  the  premises,  sold  the  notes  to  a  neighbor,  a 
poor  man,  for  $1000,  whose  land  was  mortgaged,  and  proceedings  pending  to 
foreclose  the  same,  and  who  had  been  trying  to  borrow  money  to  relieve  his 
own  property,  and  he  immediately  afterwards  transferred  the  notes  to  the 
maker  for  $1500,  $1000  of  which,  he  testified,  was  paid  down,  and  the  remain- 
der in  a  few  days  after  the  transfer,  it  was  held,  notwithstanding  the 
testimony  of  the  grantor  and  grantee  that  the  last  conveyance  was  made  in 
good  faith,  and  without  any  fraudulent  intent,  that  the  proof  showed  the 
same  was  made  in  fraud  of  creditors,  and  should  be  set  aside,  except  as  to 
the  land  exempt  as  a  homestead. 

2.  Same — evidence  on  question.  Where  the  facts  and  circumstances  of  a 
transaction  show  it  to  be  fraudulent,  as  against  creditors,  the  declarations  of 
the  parties  to  it  under  oath  that  it  was  in  good  faith,  and  without  fraudulent 
intent,  will  avail  but  little. 

3.  Homestead— -fraudulent  conveyance.  Where  the  owner  of  a  homestead, 
and  his  wife,  conveyed  the  premises  to  a  third  person,  who  reconveyed  to  the 
wife,  the  purpose  of  the  transaction  being  to  hinder  and  delay  creditors,  the 
court,  upon  declaring  the  conveyances  fraudulent  as  against  creditors,  on  bill 
filed,  permitted  the  conveyance  of  the  homestead  to  stand. 

Appeal  from  the  Appellate  Court  for  the  Third  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Shelby 
county;  the  Hon.  W.  R.  Welch,  Judge,  presiding. 

Mr.  Heney  B.  Kepley,  for  the  appellant,  upon  the  ques- 
tion of  the  fraudulent  character  of  the  conveyance  complained 
of,  cited  Twine's  case,  1  Smith's  Leading  Cases,  33;  Bump  on 
Fraud.  Con.  79,  89,  96,  98,  232,  229,  282,  479;  Bois,  Admx. 
v.  Henney,  32  111.  130;  Kerr  on  Fraud  and  Mistake,  199, 
201. 

Messrs.  Thornton  &  Hamlin,  for  the  appellees: 
If  no  lien  exist,  a  man  may  make  a  legal  and  valid  sale 
of  his  property,  for  a  fair  and  honest  consideration,  though 
thereby  his  creditors  may  be  prevented  from  reaching  the 
property.  Waddams  v.  Humphrey,  22  111.  663;  Hessmg  v. 
McCloslcey,  37  id.  352. 

It  is  not  sufficient  to  set  aside  the  deed,  that  its  effect  is  to 
hinder  and  delay  creditors.     To  make  it  void,  the  vendee,  as 
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well  as  the  vendor,  must  be  guilty  of  fraud.  Ewing  v. 
Bunkle,  20  111.  448;  Brown  v.  Riley,  22  id.  52;  Gridly  v. 
Bingham,  51  id.  153. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  by  Robert  J.  Bell,  to  set 
aside  two  certain  conveyances  of  real  estate  made  by  Wilson 
Martindale  and  wife  to  John  W.  Devore,  as  being  fraudulent 
as  against  creditors,  and  to  subject  the  said  real  estate  to  sale 
under  execution.  Upon  hearing,  the  circuit  court  dismissed 
the  bill.  On  appeal  to  the  Appellate  Court  for  the  Third 
District,  the  decree  was  affirmed,  and  the  complainant  appealed 
to  this  court. 

It  appears  that  on  the  27th  day  of  March,  1867,  Wilson 
Martindale,  with  others,  executed  a  joint  and  several  note  to 
Bell  for  $890.14,  payable  twelve  months  after  date,  with  eight 
per  cent  per  annum  interest,  Bell  and  all  the  makers  of  the 
note,  except  Martindale,  being  residents  of  Ohio.  Some  pay- 
ments were  made  on  the  note.  In  July,  1878,  Martindale 
was  notified  by  the  attorney  of  Bell  that  the  note  was  unpaid, 
and  that,  if  not  paid,  suit  would  be  brought  against  him  at 
the  next  September  term  of  the  circuit  court.  Suit  was 
accordingly  commenced  against  Martindale  on  the  note 
August  9,  1878,  and  judgment  thereon  was  rendered  against 
him  September  24,  1878,  in  the  circuit  court  of  Effingham 
county,  in  this  State,  for  $1487.17,  the  balance  due  on  the 
note,  and  costs  of  suit.  'Execution  on  the  judgment  was 
immediately  issued,  directed  to  the  sheriff  of  Effingham 
county,  the  county  of  Martindale's  residence,  and  returned 
no  property  found.  Thereupon  execution  issued  on  the  judg- 
ment to  the  sheriff  of  Shelby  county,  and  was  levied  upon 
160  acres  of  land  in  that  county,  and  60  acres  of  it  was  bid 
off  at  sheriff's  sale  for  the  benefit  of  Bell,  at  $600,  and  that 
amount  credited  on  the  execution. 

It  appears  that  Martindale  owned  180  acres  of  land  in 
Shelby  county,  and  47  acres  of  land  in  Effingham  county,  27 
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acres  of  which  latter  constituted  his  homestead  in  Freemanton, 
in  that  county,  where  he  resided;  that,  in  1872,  Martindale, 
without  any  valuable  consideration,  conveyed  all  of  said  land 
in  Shelby  county,  160  acres  of  it,  to  Wakefield  Martindale, 
his  sou,  and  John  W.  Devore,  his  son-in-law,  and  20  acres 
to  said  Wakefield  Martindale;  that,  in  1877,  said  Wakefield 
Martindale  and  wife  and  John  W.  Devore  and  wife  recon- 
veyed  said  160  acres  of  land  to  Wilson  Martindale;  that 
nothing  was  paid  for  any  of  these  conveyances,  the  land 
having  only  been  held  for  Wilson  Martindale;  that  soon 
after  Wilson  Martindale  was  notified,  as  before  stated,  in 
July,  1878,  that  the  note  was  still  unpaid,  and  that,  if  not 
paid,  payment  thereof  would  be  enforced  against  him  by  suit, 
to-wit:  on  July  25,  1878,  he  and  his  wife  conveyed  to  John 
W.  Devore,  his  son-in-law,  the  160  acres  of  land  in  Shelby 
county,  and  on  the  29th  of  the  same  July  Devore  conveyed 
the  same  land  to  Nancy  Martindale,  wife  of  Wilson  Martin- 
dale. 

These  deeds,  too,  were  admittedly  made  without  any  consid- 
eration. It  appears  that  after  the  execution  of  these  last 
deeds,  Wilson  Martindale  had  a  conversation  with  an  attor- 
ney, the  same  attorney  who  defended  the  suit  against 
Martindale  on  the  note,  and  the  attorney  advised  him  that 
these  last  deeds  were  not  good,  because  nothing  was  paid. 
After  this,  and  on  the  11th  day  of  September,  1878,  after 
summons  had  been  served  on  Wilson  Martindale  in  the  suit 
upon  the  note,  Wilson  Martindale  and  his  wife  made  another 
deed  to  said  John  W.  Devore  for  the  160  acres  of  land  in 
Shelby  county,  and  at  the  same  time  conveyed  to  the  said 
John  W.  Devore,  by  another  deed  of  that  date,  all  the  land 
of  Wilson  Martindale  in  Effingham  county,  including  his 
homestead. 

These  last  conveyances  are  the  ones  sought  to  be  set  aside. 

It  thus  appears  that  there  had  been  three  different  convey- 
ances by  Wilson  Martindale  to  John  W.  Devore  of  this  land 
in  Shelby  county.     The  first  two  were  undeniably  fraudulent 
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as  against  creditors.  As  bearing  upon  the  point  that  they 
were  made  for  the  purpose  of  defeating  the  collection  of  this 
very  debt  of  Bell,  Devore  testifies :  "  I  will  not  say  that  the 
debt  to  Bell  against  Martindale  had  nothing  to  do  with  the 
making  of  said  two  deeds,  nor  will  I  say  that  it  did  have  any- 
thing to  do  with  it.  The  matter  was  talked  over.  It  was 
thought  best  to  put  the  title  to  the  land  in  Nancy  Martindale, 
as  she  is  sharper  in  business  matters  than  the  old  man." 

Martindale  testifies :  "  I  will  not  say  that  these  conveyances 
were  not  made  to  prevent  the  land  from  being  taken  on  the 
debt  to  Robert  J.  Bell.  I  won't  say  that  that  was  the  cause 
of  the  deeds  being  made.  There  was  some  talk  of  that  kind 
at  the  time.  I  can't  remember  what  was  said."  But  after 
the  making  of  the  second  deed  of  Martindale,  of  July  25, 
1878,  Martindale  is  advised  by  his  attorney  that  the  deeds 
were  not  good,  because  nothing  was  paid. 

This  third  deed  then,  of  September  11,  1878,  is  made. 
A  very  strong  suspicion  would  arise  that  this  last  deed  was 
part  and  parcel  of  the  same  scheme  with  the  two  former 
deeds,  and  that  it  partook  of  the  same  fraudulent  character. 
This  attorney  spoken  of  prepares  the  deeds,  and  comes  from 
Effingham  to  Freemanton  to  see  to  their  execution.  Devore 
is  present  at  the  time.  Martindale  testifies  that  at  this  time 
the  attorney  said  to  him  that  in  order  to  make  the  deeds  good 
something  must  be  paid,  or  notes  given.  Why  such  a  remark 
in  reference  to  a  real  and  fair  sale  and  purchase?  "What 
occasion  for  it,  unless  the  deeds  were  a  contrivance  to  put  the 
title  of  the  land  where  it  could  not  be  taken  to  satisfy  Bell's 
approaching  judgment,  and  it  was  necessary  that  there  should 
be  an  appearance  of  consideration  ? 

The  whole  transaction  was  unusual,  and  the  attendant  cir- 
cumstances extraordinary. 

No  sufficient  reason  appears  for  an  actual  buying  or  selling. 
Devore  having  a  small  farm  of  90  acres,  goes  in  debt  for  207 
acres  of  land,  separated  miles  apart,  most  of  it  distant  from 
his  home,  with  no  intent  of  occupying  it.     Martindale  sells 
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to  his  son-in-law  Devore,  not  a  part,  but  all  of  his  real  estate, 
not  even  retaining  his  homestead,  and  continues  to  live  upon 
the  place.  Devore  gives  his  notes  for  $2500  for  the  land. 
This  was  on  September  11,  1878,  and  yet  before  September 
16,  1878,  the  first  day  of  the  term  of  the  court,  Devore  has 
all  the  notes  back  in  his  possession. 

The  operation  by  which  this  was  accomplished  was  most 
remarkable. 

One  Loveless,  a  poor  man,  a  neighbor  to  Devore,  with  a 
mortgage  on  his  farm,  a  foreclosure  suit  on  which  was  pend- 
ing in  court,  (to  pay  which  mortgage  he  had  been  trying  to 
borrow  money,)  without  any  special  business,  but  by  chance 
calls  after  dark  upon  Martindale,  a  comparative  stranger,  at 
whose  house  he  had  never  been  before,  and  after  being  there 
a  little  Avhile  Martindale  asked  him  if  he  desired  to  buy  some 
notes,  saying  he  had  $2500  in  notes  of  John  W.  Devore, 
and  would  sell  them  for  $1000  in  money.  Loveless  had 
$1000  in  money  with  him  and  bought  the  notes  for  $1000, 
and  paid  Martindale  the  money,  and  the  latter  delivered  the 
notes  to  Loveless.  Loveless  then  sold  to  Devore  the  $2500 
of  notes  for  $1500,  Devore  paying  at  the  time  $1000  in  money 
and  $500  afterward.  This  is  the  account  which  Loveless 
gives.  He  says  he  considered  the  notes  good,  that  he  thought 
Devore  was  good  for  $2500,  and  was  considered  a  man  who 
paid  his  debts. 

Fifteen  hundred  dollars  was  no  insignificant  sum  to  a  man 
in  Martindale's  circumstances.  Why  should  he  voluntarily, 
and  at  once,  offer  to  take  $1000  for  the  $2500  of  notes,  sub- 
mitting to  the  sacrifice  of  $1500  on  them?  And  why  did  he 
not  make  the  offer  first  to  his  son-in-law,  Devore,  who  lived 
only  a  mile  distant,  and  allow  him  the  benefit  of  the  purchase? 
And  why  did  Loveless  submit  to  a  sacrifice  of  $1000  upon 
the  notes?  It  is  not  in  the  ordinary  course  that  a  man  with 
a  mortgage  upon  his  farm,  and  wanting  to  borrow  money  to 
pay  it  off,  would  have  a  spare  $1000  in  his  pocket  to  buy 
notes  with.     But  Loveless  says  it  was  his  wife's  money.    How 
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could  he  invest  his  wife's  money  in  the  purchase  of  notes,  but 
not  appropriate  it  to  pay  off  a  mortgage  resting  upon  his 
farm  and  their  home,  to  foreclose  which  suit  was  then  pend- 
ing? 

There  may  have  been  such  a  transaction  in  form,  as  thus 
narrated,  but  that  there  was  such  a  real  transaction,  had  in 
good  faith,  we  can  not  believe. 

It  is  testified  that  the  conveyances  were  made  and  the  whole 
transaction  had  in  good  faith  and  without  fraudulent  intent, 
and  it  is  insisted  that  this  is  controlling  in  the  case.  Where 
the  facts  and  circumstances  show  a  transaction  to  be  fraudu- 
lent, as  against  creditors,  declarations  under  oath  that  it  was 
in  good  faith   and  without  fraudulent  intent,  avail  but  little. 

The  facts  and  circumstances  of  the  case,  as  they  appear  iii 
evidence,  satisfy  our  minds  that  the  conveyances  were  made 
with  intent  to  hinder,  delay,  or  defraud  creditors,  and  the 
intent  participated  in  by  the  grantee;  that  the  transaction 
which  was  had,  giving  the  appearance  of  a  purchase  for  a 
valuable  consideration  made  in  good  faith,  was  colorable 
only.  The  opposing  evidence  in  the  case  of  good  faith,  and 
that  there  was  no  fraudulent  intent,  can  not  prevail  against 
the  facts  and  circumstances,  which  show  satisfactorily  that 
the  conveyances  were  fraudulent  as  against  creditors.  The 
conveyance  of  the  homestead  will  be  allowed  to  stand. 

The  decree  of  the  Appellate  Court  is  reversed,  except  as 
to  the  homestead,  and  the  cause  remanded  for  further  pro- 
ceedings in  conformity  to  this  opinion. 

Decree  reversed. 
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Samuel  H.  Mepkell  et  al. 

v. 
Fannie  D.  Johnson  et  al. 

Filed  at  Springfield  September  30,  1S80. 

1.  Fraudulent  conveyance  —  voluntary  settlement.  If,  at  the  time  of 
making  a  voluntary  settlement,  by  a  father  upon  his  children,  he  still  retains 
sufficient  property  to  pay  all  his  debts,  such  settlement  can  not  be  impeached 
unless  it  is  fraudulent  in  fact.  Mere  indebtedness  at  the  time  is  not  sufficient 
to  render  the  settlement  fraudulent  in  law  if  the  donor  retains  property  suffi- 
cient to  discharge  his  debts. 

2.  To  impeach  a  conveyance  of  land  by  a  father  to  his  children  as  fraudu- 
lent, it  necessarily  devolves  upon  the  complainant  to  aver  and  prove  that  he 
was  a  creditor  at  the  time  the  conveyance  was  made,  and  that  the  grantor 
was  then  insolvent,  or  show  such  facts  and  circumstances  as  will  authorize  a 
court  or  jury  to  presume  insolvency. 

3.  Same — title  under  prior  lien.  Where  a  father  conveys  land  to  his 
children,  subject  to  liens  thereon  by  mortgage  and  judgment  which  are  prior 
liens,  and  the  land  is  sold  under  such  prior  liens  and  purchased  by  a  third 
person  for  the  benefit  of  such  children,  with  means,  derived  from  their 
mother's  separate  estate,  and  the  time  for  redemption  is  passed,  a  judgment 
creditor  of  the  father,  whose  lien  is  junior,  can  not  have  the  conveyance  to 
the  children  and  third  person  set  aside  as  fraudulent,  and  subject  the  land  to 
the  payment  of  his  debt.  t 


Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Owen  T.  Reeves,  Judge,  presiding. 

Messrs.  Tipton  &  Ryan,  for  the  appellants: 

A  voluntary  conveyance  to  a  child  when  the  grantor  is 
largely  indebted,  is  presumptive  evidence  of  fraud,  and  a 
fraudulent  intent  will  be  presumed  from  the  fact  of  indebted- 
ness at  the  time.  Moritz  v.  Hoffman,  35  111.  553;  Bridgford 
et  al.  v.  Riddle,  54  id.  362. 

By  the  statute,  deeds  made  in  fraud  of  creditors  are  abso- 
lutely void  as  to  creditors  and  subsequent  purchasers  in  good 
faith.      Gould  et  al.  v.  Steinburg,  84  111.  173. 
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This  deed  is  a  cloud  upon  the  title  of  appellants,  and 
should  be  so  declared.  Famsworth  v.  Strasler,  12  111.  482; 
Gould  et  al.  v.  Steinburg,  84  id.  170. 

The  conveyance  of  Johnson  to  his  children,  he  being 
largely  in  debt  at  the  time,  including  the  debts  or  liabilities 
of  appellants  of  $2400,  is  presumptive  evidence  of  fraud,  and 
a  fraudulent  intent  will  be  presumed  from  the  fact  of  such 
indebtedness.  Moritz  v.  Hoffman,  35  111.  553 ;  Jones  v.  Harvey, 
3  Littell,  433. 

Where  a  parent,  when  debts  are  pressing  him,  conveys  all 
his  property  to  his  children  by  a  voluntary  conveyance,  or 
for  a  consideration  greatly  less  than  its  value,  a  strong  pre- 
sumption of  fraud  arises.  Holbert  v.  Grant,  4  Monroe,  583; 
Trimble  v.  Ratcliff,  12  B.  Monroe,  38;  Morrell  v.  Schenick,54: 
111.  269. 

Fraud  may  be  presumed  from  the  circumstances  and  con- 
dition of  the  parties,  and  this  goes  further  than  the  rule  of 
law,  which  is  that  fraud  must  be  proved,  and  not  presumed. 
Story's  Eq.  Jur.  sec.  190;  Chesterfield  v.  Janssen,  1  Ves.  155, 
156;  Reed  v.  Noxen,  48  111.  323;  Bullock  v.  Narrott,  49  id. 
62;  Waddingham  v.  Loker,  44  Miss.  132;  Motter  v.  Vande- 
veer,  5  C.  E.  Green  (N.  J.)  463;  Mahony  v.  Hunter,  30  Ind. 
246;  Parker  v.  Phetteplace,  2  Cliff.  70;  Baker  v.  Kline,  106 
Mass.  61. 

Fraud  may  be  inferred  from  the  evidence.  Straus  v.  Kro- 
nert,  56  111.  254;  Farmer  v.  Colvert,  44  Ind.  209. 

Where  the  object  of  a  grantor  in  making  a  conveyance  was 
to  hinder  or  delay  his  creditors,  such  instrument  is  not 
purged  of  the  fraud  because  he  may  also  have  had  some 
other  purpose  in  view  at  the  time  of  making  it.  Feed  v. 
Noxen,  48  111.  323;  Merry  v.  Bostwiek,  13  id.  210. 

Insolvency   does    not    mean    an    absolute  inability  of   the 
debtor  to   pay  his  debts,  at  some  future  time,  upon  a  settle- 
ment and  winding  up  of  all  his  affairs,  but  a  present  inability  to 
pay  in  the  ordinary  course  of  business.     Thompson  v.  Thomp- 
15—96  III. 
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son,  4  Cash.  (Mass.)  127;  Lee  v.  Kelburn,  13  Gray  (Mass.) 
594. 

If  a  donor  be  indebted  beyond  his  means  of  payment,  his 
gift  is  a  fraud  against  his  creditors,  and  void  as  to  them. 
And  even  where  no  dishonest  purpose  can  be  imputed  to  the 
donor,  the  gift  will  be  set  aside  in  favor  of  creditors.  Such 
a  gift  is  void  as  to  all  creditors.  Ingram  v.  Phillipps,  5 
Strobh  (S.  C.)  500;  Richardson  v.  Rodus,  14  Kich.  (S.  C.) 
95;  Henderson  v.  Dodd,  1  Bailey  (S.  C.  Eq.)  138. 

A  voluntary  conveyance  from  a  parent  who  is  insolvent  to 
his  child,  is  prima  facie  fraudulent  and  void.  Humbert  v. 
Methodist  Church,  Wright  (Ohio)  213. 

A  voluntary  deed  from  an  insolvent  father  to  his  minor 
son  may  be  canceled  on  a  bill  filed  by  pre-existing  creditors, 
and  the  property  subjected  to  the  debts  of  the  father.  Mixell 
et  al.  v.  Lutz,  34  111.  387. 

Mr.  W.  B.  Garlock,  for  the  appellees  Fannie  May  and 
Lucy  D.  Johnson: 

Upon  the  question  of  fraud,  we  cite  Moritz  v.  Hoffman,  35 
111.  553,  relied  upon  by  appellants.  See,  also,  Wyck  v. 
Seward  et  al.  6  Paige  Ch.  62;  Hoivev.  Ward,  4  Me.  195. 

So,  where  a  grantor  may  have  intended  to  defraud  his 
creditors,  if  the  purchaser  has  paid  a  valuable  consideration, 
before  the  deed  can  be  attacked  it  must  be  shown  by  the  evi- 
dence that  he  designed  to  aid  in  the  fraud.  The  rule  in  such 
cases  is  that  both  parties  must  be  shown  to  have  intended  to 
commit  a  fraud,  before  the  deed  can  be  avoided.  Gridley  v. 
Bingham,  51  111.  153;  Myers  v.  Kensie,  26  id.  36. 

Under  our  statute,  in  order  to  declare  a  deed  fraudulent 
and  void,  it  must  be  conceived  in  some  improper  motive,  as, 
collusion,  guile  and  the  like,  with  the  intent  to  hinder,  delay 
or  defraud  creditors,  and  both  parties  must  join  in  this 
intent.  Ewing  v.  RunJde,  20  111.  448;  Wilson  v.  Prouson, 
id.  85. 
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In  the  arrangement  spoken  of,  appellees  had  to  assume  the 
incumbrances  upon  the  land;  and  a  conveyance  in  considera- 
tion of  the  assumption  of  a  valid  lien  upon  the  land,  is  for  a 
valuable  consideration.     Dubbs  v.  Finley,  2  Pa.  St.  397. 

Messrs.  Bloomfield  &  Hughes,  also  for  the  appellees : 

There  was  a  good  and  valuable  consideration  to  support 
this  deed.     Dubbs  v.  Finley,  2  Pa.  St.  397. 

It  can  be  shown  there  were  other  good  and  valuable  con- 
siderations, even  where  the  deed  recites  the  consideration  to 
be  one  dollar  and  natural  love  and  affection.  Harvey  v. 
Alexander,  1  Eand.  (Ya.)  219. 

Judicial  sales  make  the  deeds  given,  after  the  expiration  of 
the  right  of  redemption  expires,  muniments  of  title  that  relate 
back  to  the  time  the  lien  attached,  and  cut  out  all  subsequent 
incumbrances.  Stephens  v.  Illinois  Mutual  Fire  Insurance 
Go.  43  111.  327;  Blair  et  al.  v.  Chamblin  et  al.  39  id.  527; 
Brown  v.  Kendall,  12  La.  Ann.  347 ;  Irvine  v.  Campbell,  6 
Binn.  (Pa.)  118. 

Messrs.  Henry  &  Cook,  for  the  appellants,  in  reply : 

The  rule  is  well  settled  that  a  voluntary  conveyance  to  a 
child,  when  the  grantor  is  largely  indebted,  raises  a  presump- 
tion of  a  fraudulent  intent,  and  the  burden  of  proving  that  the 
transaction  or  conveyance  is  bona  fide  is  devolved  upon  the 
grantee.     Ferguson  v.  Gilbert  et  al.  16  Ohio  St.  96. 

The  fact  that  the  children  of  Johnson  were  minors  at  the 
time  of  the  making  of  this  conveyance,  does  not  change  their 
moral  obligation,  or  shift  the  onus  or  burden  of  proof.  Starr 
v.  Wright,  20  Ohio  St.  106;  White  v.  Brocaw,  14  id.  339; 
Swift  v.  Holdridge,  10  Ohio,  231 ;  Edgerton  v.  Wolf  et  al.  6 
Gray,  457. 

The  recitals  in  the  deed  as  to  the  consideration  for  the 
making  of  the  deed  are  strong  presumptive  evidence  of  the 
fact,  if  they  are  not  an  absolute  estoppel  in  favor  of  appel- 
lants, and  the   evidence  of  a  family  arrangement   made   by 
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Johnson  with  his  wife  is  not  admissible  for  any  purpose, 
much  less  to  contradict  the  recitals  in  the  deed.  Stevens  v. 
Cooper,  1  Johns.  Ch.  428. 

The  children  of  Simeon  Johnson,  receiving  the  title  with- 
out consideration,  in  contemplation  of  law,  are  privy  to  the 
fraud  of  their  grantor,  or,  at  least,  will  not  be  permitted  in 
a  court  of  equity  to  set  up  this  conveyance  as  against  his 
fraud.     Mohawk  Bank  v.  Atwater,  2  Paige  Ch.  59. 

A  person  largely  indebted  can  not  give  away  his  property 
without  ample  provision  for  the  payment  of  his  debts.  The 
suspicion  of  a  fraudulent  intention  in  making  such  gift  may 
be  removed  by  proper  evidence,  but  the  question  always 
remains  whether  the  conveyance  operated  to  the  prejudice  of 
creditors.  Such  a  gift  is  never  upheld  unless  property  is 
retained,  clearly  and  beyond  doubt,  sufficient  to  pay  all  the 
donor's  debts.  Claflin  v.  Mess,  30  N.  J.  Eq.  212  ;  Crumbaugh 
et  al.  v.  Kugler  et  al.  2  Ohio  St.  378,  and  authorities  there 
cited. 


Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  wTas  a  bill  in  equity,  brought  by  Samuel  H.  Merrell  and 
Rankin  P.  McPheeters,  in  the  circuit  court  of  McLean  county, 
to  set  aside  a  deed  executed  on  the  26th  day  of  March,  1870, 
by  Simeon  T.  Johnson  to  his  three  children,  Laura  Belle,  Lucy 
M.  and  Fannie  D.  Johnson,  conveying  a  tract  of  land  in 
McLean  county,  consisting  of  two  hundred  acres. 

It  is  charged  in  the  bill  that  Johnson  fraudulently  and 
without  consideration,  except  love  and  affection,  and  for  the 
purpose  of  hindering,  delaying  and  defrauding  his  creditors, 
conveyed  the  premises;  that  at  the  time  of  making  the  deed 
he  was  in  embarrassed  circumstances,  and  had  no  property 
liable  to  execution,  except  the  lands  conveyed. 

It  is  also  alleged  that  the  title  held  by  Robert  McCart  to 
the  premises,  which  was  obtained  by  a  sale  of  the  lands  under 
certain  judgments  and  decree  of  foreclosure  obtained  against 
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Johnson,  is  a  fraud  upon  the  rights  of  complainants,  and  a 
cloud  upon  their  title,  and  ought,  in  equity,  to  be  removed. 

The  appellants,  as  appears  from  the  record,  filed  in  August, 
1870,  two  bills  in  equity  against  Johnson,  for  the  purpose  of 
correcting  an  alleged  mistake  in  two  certain  deeds  which  had 
been  executed  by  Johnson,  conveying  certain  lauds  iu  Moul- 
trie county  to  them. 

The  summons  was  served  on  Johnson  on  the  22d  day  of 
August,  1870,  and  at  the  May  term,  1871,  of  the  Moultrie 
circuit  court  a  default  was  taken,  and  a  money  decree  ren- 
dered in  each  case  against  Johnson  for  $1200. 

In  July,  1871,  executions  issued  on  the  judgments,  and  in 
October,  1871,  they  were  returned  no  property  found. 

On  the  10th  day  of  October,  1873,  alias  executions  issued 
on  the  decrees  to  the  sheriff  of  McLean  county,  and  on  the 
16th  day  of  December,  1873,  the  sheriff  levied  on  the  lands 
in  controversy,  and  sold  the  lands  to  appellants  on  the  29th 
day  of  January,  1874,  and  no  redemption  having  been  made, 
deeds  were  executed  conveying  the  lands  to  appellants  on  the 
4th  day  of  December,  1877.  Under  this  deed  appellants 
claim  to  own  the  premises,  and  filed  their  bill  to  remove  the 
Johnson  deed  to  his  children  and  the  deed  held  by  McCart 
obtained  under  judgment  and  mortgage  sale. 

It  appears,  from  the  evidence,  as  early  as  1869  Johnson 
mortgaged  a  portion  of  the  premises,  and  subsequently  judg- 
ments were  obtained  against  him,  which  also  became  a  lien, 
before  he  was  sued  by  appellants.  The  lands  were  sold  under 
this  mortgage  and  the  judgments,  and  under  the  sales  the  title 
passed  into  Kobert  McCart. 

It  also  appears,  from  the  evidence,  that  Johnson's  wife 
owned  a  place  in  Bloomington  in  her  own  right,  worth  some 
$3500.  She  died  in  the  month  of  January,  1870.  Previous 
to  her  death,  an  agreement  was  made  between  her  and  her 
husband  that  she  should  sell  her  place  and  payoff  the  incum- 
brances on  the  farm  in  question,  and,  in  consideration  thereof, 
Johnson  agreed  to  deed  the  land  to  her  three  children,  the 
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appellees.  After  the  death  of  the  wife,  iu  consideration  of 
the  arrangement  made  between  Johnson  and  his  wife,  he  did, 
on  March  26,  1870,  make  the  conveyance,  and  subsequently 
the  town  property  of  Mrs.  Johnson  was  sold  and  the  proceeds 
used  by  Robert  McCart,  who  acted  for  the  children,  in  buying 
iu  the  liens  against  the  land. 

It  will  be  observed  that  at  the  time  Johnson  conveyed 
the  land  to  his  three  children,  March  26,  1870,  appellants 
had  not  commenced  suit  against  him,  and,  so  far  as  appears, 
he  was  not  aware  that  they  had  a  cause  of  action  against 
him. 

There  is  no  evidence  in  the  record  which  shows  that  John- 
son actually  intended  to  deffaud  appellants,  or  any  other 
creditor,  by  making  the  conveyance.  If,  therefore,  the 
deed  is  to  be  held  fraudulent,  it  must  be  fraudulent  in  law 
and  not  in  fact. 

Was  the  transaction  fraudulent  in  law? 

It  appears,  from  the  evidence,  that  Johnson,  a  short  time 
before  his  wife's  death,  traded  sixty-three  acres  of  laud, 
worth  $50  per  acre,  for  a  large  stock  of  goods.  This  stock 
of  goods  he  retained  in  his  possession,  and  was  in  business 
until  about  the  1st  of  May,  1870.  At  the  time  the  deed  was 
made  to  his  children,  besides  the  goods,  he  had  other  prop- 
erty: horse  and  buggy,  worth  $500;  house  and  lot  in 
Hey  worth,  and  some  other  articles  of  property.  Outside  of 
the  debts  which  were  a  lien  on  the  land  when  the  deed 
was  made,  it  does  not  appear  that  Johnson  was  indebted  to 
any  person,  except  to  appellants,  and  this  debt  had  not,  at 
that  time,  been  established. 

It  thus  appears,  at  the  time  Johnson  conveyed  the  land  to 
his  children,  he  still  retained  sufficient  property  to  pay  all  his 
debts. 

Now,  if  the  conveyance  of  the  property  by  Johnson  to  his 
children  is  to  be  regarded  as  a  voluntary  settlement  upon 
them,  it  could  not  be  impeached  unless  it  was  fraudulent. 
Mere  indebtedness  at  the  time  is  not  sufficient,  if  the  maker 
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of  the  settlement  retains  sufficient  property  to  discharge  his 
debts.  As  is  said  in  Moritz  v.  Hoffman,  35  111.  553:  "To 
impeach  such  a  conveyance  successfully,  it  devolved  upon  the 
complainants  to  aver  and  prove  that  they  were  creditors  at 
the  time,  and  that  the  grantor  was  then  insolvent,  or  such 
facts  and  circumstances  as  would  authorize  a  court  or  jury  to 
presume  insolvency. " 

Here,  there  is  an  entire  want  of  evidence,  on  the  part  of 
complainants,  to  establish  the  fact  that  Johnson  was  insol- 
vent when  he  executed  the  deed.  But,  on  the  other  hand,  it 
is  quite  apparent  that  he  retained  sufficient  property  to  pay 
all  debts  which  were  not  secured  on  the  land  he  conveyed,  and 
the  land  was  conveyed  subject  to  these  liens.  Under  such  cir- 
cumstances, we  can  not  hold  that  the  conveyance  was  fraudu- 
lent. 

But,  aside  from  this  position,  there  is  another  feature  in 
the  case  fatal  to  a  recovery.  Johnson's  children  received  the 
deed  of  the  land  subject  to  the  incumbrances  then  existing 
against  it.  The  land  was  subsequently  sold  in  satisfaction 
of  these  incumbrances,  and  the  sale  ripened  into  a  title  which 
was  procured  by  McCart,  and  by  him  held  for  the  children. 
If  the  appellants  desired  to  protect  their  junior  lien  on  the 
land,  it  is  obvious  they  could  not  do  so  by  remaining  silent 
and  inactive,  and  allow  the  land  to  be  sold  on  the  senior  lien, 
and  the  sale  ripen  into  a  title  at  the  expiration  of  the  time 
provided  by  law  for  redemption.  But  they  were  bound  to 
come  forward  and  redeem  from  the  sale,  or  lose  the  benefit  of 
the  levy  they  had  made  upon  the  land.  This  they  failed  to 
do,  and  we  are  aware  of  no  principle  of  equity  which  would 
deprive  the  grantees  of  Johnson  from  buying  in  the  land 
when  sold  on  decree  of  foreclosure  or  under  execution,  and  if 
the  land  was  not  redeemed,  no  reason  is  perceived  why  they 
would  not  acquire  the  legal  title. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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The  People  ex  rel.  Benjamin  Bransom 

v. 

John  R.  Walsh  et  al. 

Filed  at  Springfield  September  30,  1SS0. 

1.  Streets — control  of,  may  be  given  to  park  commissioners.  It  is  competent 
for  the  legislature  to  transfer  the  control  of  the  streets  of  a  city  or  village 
to  park  commissioners,  to  be  by  them  improved  and  controlled  for  boulevard 
and  park  purposes,  where  such  purposes  are  not  inconsistent  with  their  use 
for  ordinary  travel. 

2.  Same — the  fee  is  in  the  city  for  the  public.  A  city,  as  the  agent  or  repre- 
sentative for  the  public,  holds  the  fee  of  the  streets  therein  for  the  use  of  the 
public, — not  for  the  citizens  of  the  city  alone,  but  for  the  entire  public,  of 
which  the  legislature  is  the  representative. 

3.  Same — legislative  control.  So  long  as  the  use  of  streets  is  not  exclusive,  the 
mode  of  their  exercise  is  within  the  control  of  the  legislature.  Embankments 
for  railways,  tunnels  for  crossing  streets,  notwithstanding  they  abridge  the 
ordinary  mode  of  uses,  are  within  the  power  of  the  legislature  to  authorize. 

4.  Same — injury  to  private  persons  by  change  of  use.  For  any  change  of 
the  use  of  a  street  dedicated  to  the  public  for  ordinary  purposes,  since  the 
adoption  of  our  present  constitution,  to  the  extent  that  it  damages  private 
individuals,  they  will  be  entitled  to  recover.  If  they  waive  their  rights, 
neither  the  public  nor  other  persons  can  litigate  for  them.  If  the  new  use 
affects  private  rights,  proceedings  for  condemnation  may  have  to  be  invoked, 
but  so  far  as  affects  the  public  alone,  the  legislature,  as  its  representative, 
may  do  as  it  pleases. 

5.  Where  no  private  rights  are  involved  or  invaded,  the  legislature  may 
close  a  highway  or  street,  or  relinquish  altogether  its  use  by  the  public,  or  it 
may  regulate  its  use  or  restrict  it.  In  the  absence  of  constitutional  restric- 
tion, the  legislature  may  vacate  or  discontinue  a  street  or  highway,  or  invest 
municipal  corporations  with  this  authority. 

6.  Same — grant  of  control  with  reservation.  Where  a  city  is  authorized  by 
statute  to  grant  the  control  of  certain  streets  to  park  commissioners  or  not,  at 
its  pleasure,  it  may  grant  such  control  with  reservations  as  to  the  laying  of 
gas  and  water  pipes  and  the  construction  of  sewers,  and  such  reservations 
will  not  invalidate  the  grant,  but,  it  must  be  taken  subject  to  the  reservations 
and  conditions  imposed,  if  accepted. 

7.  Former  decision.  The  ruling  in  Kreigh  v.  Chicago,  86  111.  407,  that  the 
city  of  Chicago  had  no  power  to  alienate  the  control  of  its  streets  to  the  park 
commissioners,  and  that   the   act  relating  to  parks  had  no  reference  to  prior 
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established  streets,  was  under  the  statute  as  it  then  existed.     Since  then  the 
needed  legislation  has  been  supplied,  and  that  case  is  no  longer  binding. 

8.  Presumption — that  public  officers  will  act  according  to  law.  It  will  be 
pi'esumed  that  public  officers,  such  as  park  commissioners,  will,  in  all  things, 
act  in  conformity  to  law  until  the  contrary  is  affirmatively  made  to  appear. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Sidney  Smith,  Judge,  presiding. 

This  was  a  proceeding  for  a  writ  of  quo  warranto.  Leave 
was  given  to  file  an  information, which  was  as  follows: 

"The  State's  attorney,  by  the  authority  of  the  people  of 
the  State  of  Illinois,  gives  the  court  to  understand  here,  and 
be  informed,  that  on  or  about  the  23d  day  of  June,  1879, 
John  R.  Walsh,  Cornelius  Price,  Paul  Cornell,  John  B. 
Sherman  and  Martin  J.  Russell,  all  of  the  county  of  Cook, 
aforesaid,  without  lawful  warrant,  and  contrary  to  the  consti- 
tution and  laws  of  the  State  of  Illinois,  as  South  Park  Com- 
missioners, and  claiming  to  act  as  such,  did  jointly  and 
severally  enter  upon,  intrude  into,  and,  as  such  South  Park 
Commissioners,  assume  jurisdiction  and  control  over  that  part 
of  the  public  street  in  the  city  of  Chicago  known  as  Michigan 
avenue,  extending  from  the  south  line  of  Jackson  street,  iri 
said  city  of  Chicago,  to  the  south  line  of  Thirty-fifth  street 
in  said  city,  and  also  that  part  of  said  Thirty-fifch  street 
extending  from  Michigan  avenue  to  Grand  boulevard,  and 
thence  hitherto  have  assumed  and  exercised,  and  still  do 
assume  and  exercise  jurisdiction  and  control  over  the  same 
for  boulevard  and  driveway  purposes;  that  thereby  the  said 
Walsh,  Price,  Cornell,  Sherman  and  Russell,  as  South  Park 
Commissioners,  have  hitherto  exercised,  and  still  do  exercise 
a  power  and  authority  which  was  not  and  is  not  conferred 
upon  them  by  law;  and  have  intruded  into  and  unlawfully 
held  and  executed,  and  still  do  unlawfully  hold  and  execute, 
a  franchise,  to  the  great  damage  and  prejudice,  and  against 
the  peace  and  dignity  of  the  people  aforesaid,  and  to  the 
injury  of  the  relator  aforesaid. 
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"Wherefore,  the  consideration  in  the  premises  of  the  court 
is  prayed,  and  that  due  process  of  law,  returnable  as  soon  as 
may  be  awarded  against  the  said  Walsh  and  others,  to  make 
them  answer  to  the  people,  and  show  by  what  warrant  they 
claim  to  use  and  eujoy  the  franchise  aforesaid,  and  that  there- 
upon they  may  be  ousted  and  expelled  by  the  judgment  of 
the  court  from  the  franchise  aforesaid;  and  so  the  State's 
attorney  aforesaid,  in  the  name  and  by  the  authority  of  the 
people  aforesaid,  says  that  the  said  Walsh,  Price,  Cornell, 
Sherman  and  Russell,  are  guilty  of  usurping,  intruding  into, 
unlawfully  holding  and  executing  the  franchises  aforesaid, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  same 
people  of  the  State  of  Illinois." 

The  respondents  filed  the  following  plea: 

"And  now,  on  this  day,  come  the  said  John  R.  Walsh, 
Cornelius  Price,  Paul  Cornell,  John  B.  Sherman  and  Martin 
J.  Russell,  by  Joseph  F.  Bonfield,  their  attorney,  and  having 
heard  the  said  information  read,  protesting  that  the  said 
information  and  the  matters  therein  contained  are  not  suffi- 
cient in  law,  to  which  said  information  the  said  John  R. 
Walsh,  Cornelius  Price,  Paul  Cornell,  John  B.  Sherman  and 
Martin  J.  Russell  are  not,  nor  is  either  of  them  bound  by 
the  law  of  the  land  to  answer;  yet,  for  plea  in  this  behalf, 
they  say  that,  heretofore,  under  and  by  virtue  of  an  act  of 
the  General  Assembly  of  the  State  of  Illinois,  approved  and 
in  force  February  24,  1869,  entitled  'An  act  to  provide  for 
the  location  and  maintenance  of  a  park  for  the  towns  of  South 
Chicago,  Hyde  Park  and  Lake/  five  persons,  together  with 
their  successors,  were  constituted  a  board  of  public  park 
commissioners  for  the  towns  of  South  Chicago,  Hyde  Park 
and  Lake,  to  be  known  under  the  name  of  the  South  Park 
Commissioners,  and  that,  under  the  authority  conferred  by 
said  act,  said  South  Park  Commissioners  became  duly  organ- 
ized, and,  as  such  municipal  corporation,  have  performed  the 
corporate   duties  and  obligations   imposed   on   said  commis- 
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sioners  by  said  act,  and  all  other  acts  supplementary  to,  or 
amendatory  thereof. 

"And  these  defendants,  each  for  himself,  says  that  they 
are  the  members  of  said  corporation  known  as  the  South  Park 
Commissioners,  and  were  duly  and  legally  appointed  such, 
and  now  actually  exercise  the  office  and  franchise  of  said 
commissioners,  and  that  they  have,  as  such  commissioners, 
and  in  no  other  capacity,  entered  upon  and  assumed  jurisdic- 
tion and  control  of  that  portion  of  the  street  known  as  Michi- 
gan avenue,  extending  from  the  south  line  of  Jackson  street 
to  the  south  line  of  Thirty -fifth  street,  and  also  that  portion 
of  said  Thirty-fifth  street  extending  from  Michigan  avenue 
to  Grand  boulevard. 

"And  these  defendants,  each  for  himself,  says  that,  under 
and  by  virtue  of  an  act  of  the  General  Assembly  of  the  State 
of  Illinois,  amendatory  of  and  supplementary  to  an  act  to 
provide  for  the  location  and  maintenance  of  a  park  for  the 
towns  of  South  Chicago,  Hyde  Park  and  Lake,  approved 
and  in  force  April  16,  1869,  and  also  of  a  General  Park  act, 
entitled  'An  act  to  enable  the  corporate  authorities  of  two  or 
more  towns  for  park  purposes,  to  issue  bonds  in  renewal  of 
bonds  heretofore  issued  by  them,  and  to  provide  for  the  pay- 
ment of  the  same ;  to  make,  revise  and  collect  a  special 
assessment  on  contiguous  property  for  benefits  by  reason  of 
the  location  of  parks  and  boulevards,  and  to  make  necessary 
changes  in  their  location/  approved  June  16,  1871,  and  in 
force  July  1,  1871;  and  also  of  'An  act  to  enable  park  com- 
missioners or  corporate  authorities  to.  take,  regulate,  control 
and  improve  public  streets  leading  to  public  parks,  to  pay  for 
the  improvement  thereof,  and  in  that  behalf  make  and  collect 
a  special  assessment  or  special  tax  on  contiguous  property/ 
approved  and  in  force  April  9,  1879,  the  powers,  duties  and 
obligations  of  your  respondents  as  such  South  Park  Commis- 
sioners were  greatly  enlarged,  and  they  now,  as  such  corpo- 
ration, hold,  manage  and  control  about  1400  acres  of  land, 
including  streets,  avenues   and   driveways,  for  the   purposes 
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and  uses  mentioned  in  said  acts,  and  for  which  said  streets, 
avenues  and  driveways  were  dedicated,  conveyed  or  con- 
demned, all  of  which,  excepting  only  that  part  of  Michigan 
avenue  and  Thirty-fifth  street  set  forth  in  the  information  of 
relator,  and  that  part  of  Grand  boulevard  north  of  Thirty- 
ninth  street,  lie  south  of  the  corporate  limits  of  the  city  of 
Chicago. 

"And  these  defendants,  each  for  himself,  says  that  hereto- 
fore, to-wit:  On  or  about  the  9th  day  of  April,  1879,  that 
part  of  Michigan  avenue  extending  from  the  south  line  of 
Jackson  street  to  the  south  line  of  Thirty-fifth  street,  and 
that  part  of  Thirty-fifth  street  extending  from  the  east  line 
of  Michigan  avenue  to  the  east  line  of  Grand  boulevard, 
were  public  streets  within  the  corporate  limits,  jurisdiction 
and  control  of  the  city  of  Chicago,  and  that  such  parts  of 
said  streets  were  laid  out  and  established  at  the  times  and  in 
the  manner  following,  that  is  to  say:  From  Jackson  street  to 
Twelfth  street.  Michigan  avenue  falls  within  fractional 
section  15,  addition  to  Chicago,  and  was  dedicated  as  a  public 
street  by  plat  recorded  July  20,  1836. 

"After  the  year  1845,  and  prior  to  the  year  1848,  Michigan 
avenue,  from  Twelfth  street  to  Twenty-second  street,  was 
duly  and  legally  dedicated  by  the  owners  of  lots  abutting 
thereon.  In  the  year  1848  Michigan  avenue,  from  Twenty- 
second  street  to  Thirty-first  street,  was  dedicated  as  a  public 
street  by  the  trustees  of  the  Illinois  and  Michigan  Canal,  by 
plat,  recorded  September  4,  1848,  the  same  being  sixty-six 
feet  wide,  according  to  said  plat,  and  afterwards,  and  in  the 
year  1869,  the  owners  of  lots  abutting  thereon  conveyed 
seven  feet  on  either  side  for  like  public  uses,  making  the 
street  eighty  feet  wide.  From  Thirty-first  street  to  Thirty- 
second  street  Michigan  avenue  was  dedicated  as  a  street  by  a 
subdivision  made  by  C.  H.  Walker  in  or  about  the  year  1865. 
From  Thirty-second  street  to  Thirty-fifth  street,  Michigan 
avenue  was  dedicated  as  a  street  by  subdivision  made  by  John 
Wentworth,  in  the  year  1867.     Thirty-fifth  street,  in  or  about 
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the  year  1867,  was  likewise  dedicated  to  the  public  in  subdi- 
visions made  by  John  Wentworth,  H.  O.  Stone,  Harriet 
Farlin,  Fraucis  J.  Young  and  others. 

"And  these  defendants,  each  for  himself,  says,  that  by  virtue 
of  such  plats,  dedications  and  conveyances,  the  fee  in  said 
part  of  said  streets  taken  possession  of  as  aforesaid  by  said 
South  Park  Commissioners,  became  vested  in  the  public,  and 
under  the  control  of  the  people  of  the  State  of  Illinois  rep- 
resented in  the  General  Assembly. 

"And  these  defendants,  each  for  himself,  says  that  the 
parts  of  Michigan  avenue  and  the  part  of  Thirty-fifth  street 
selected  and  taken  by  them  as  said  South  Park  Commissioners, 
are  what  are  commonly  called  residence  streets,  the  abutting 
property  being  used  for  residence  purposes,  and  lie  within 
the  district  or  territory  the  property  of  which  is  taxable  for 
the  maintenance  of  the  parks  under  their  control  as  such 
corporate  authorities,  and  that  the  consent  in  writing  of  the 
owners  of  a  majority  of  the  frontage  of  the  lots  and  lands 
abutting  on  said  Michigan  avenue  and  Thirty-fifth  street,  so 
far  as  selected  and  taken  as  aforesaid,  was  first  obtained  as 
required  by  said  act  before  said  parts  of  said  streets  were 
selected  and  taken  as  aforesaid,  and  that  said  parts  of  said 
streets  so  taken  are  continuous,  and  necessary  to  form  and  do 
form   one  continuous  improvement. 

"And  these  defendants,  each  for  himself,  further  says  that 
on,  to-wit,  the  23d  day  of  June,  1879,  at  a  regular  meeting 
of  the  city  council  of  the  city  of  Chicago,  there  being  present 
at  such  meeting  twenty-nine  aldermen,  an  ordinance  was 
passed  by  yeas  25  and  nays  4.  Said  ordinance  was  duly 
approved  by  the  mayor,  and  is  as  follows,  to-wit: 

"Be  it  ordained  by  the  city  council  of  the  city  of  Chicago: 

"Section  1.  That,  whereas,  the  General  Assembly  has 
passed  a  certain  act  which  was  duly  approved  April  9,  A.  D. 
1879,  and  which,  with  the  title  thereto,  is  in  the  words  and 
figures  following: 
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"An  act  to  enable  park  commissioners  and  corporate 
authorities  to  take,  regulate,  control  and  improve  public 
streets  leading  to  public  parks,  to  pay  for  the  improvement 
thereof,  and  in  that  behalf  to  make  and  collect  a  special 
assessment  or  special  tax  on  contiguous  property, 
i  "Be  it  enacted  by  the  people  of  the  State  of  Illinois,  rep- 
resented in  the  General  Assembly, 

"  §  1.  That  every  board  of  park  commissioners  shall  have 
power  to  connect  any  public  park,  boulevard  or  driveway 
under  its  control  with  any  part  of  any  incorporated  city,  town 
or  village,  by  selecting  and  taking  any  connecting  street  or 
streets  or  part  thereof,  leading  to  such  park:  Provided,  that 
the  streets  so  selected  and  taken,  so  far  as  taken,  shall  be 
within  the  district  or  territory  the  property  of  which  shall 
be  taxable  for  the  maintenance  of  such  park;  and  provided 
further,  that  the  consent  of  the  corporate  authorities  having 
control  of  any  such  street  or  streets,  so  far  as  selected  and 
taken,  and  also  the  consent  in  writing  of  the  owners  of  a 
majority  of  the  frontage  of  the  lots  and  lands  abutting  on 
such  street  or  streets,  so  far  as  taken,  shall  be  first  obtained; 
and  provided  further,  that  such  connection  or  improvement 
shall  embrace  only  such  street  or  streets  as  are  necessary  to 
form  one  continuous  improvement. 

"  §  2.  That  such  board  of  park  commissioners  or  such 
corporate  authorities  as  are  by  law  authorized  to  levy  taxes 
or  assessments  for  the  maintenance  of  such  parks,  shall  have 
power  to  improve  such  street  or  streets  in  such  manner  as 
they  may  deem  best,  and  for  that  purpose  they  are  hereby 
authorized  to  pay  for  the  improvement  thereof,  and  from 
time  to  time  to  levy,  or  cause  to  be  levied  and  collected,  a 
special  tax  or  assessment  on  contiguous  property  abutting 
upon  such  street  so  improved,  for  a  sum  of  money  not 
exceeding  the  estimated  cost  of  such  first  improvement  or 
improvements,  as  shall  be  ordered  and  estimated  by  such 
board  of  park  commissioners,  but  not  for  any  subsequent 
repair  thereof.     And   to  that  end   such   board   of  corporate 
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authorities  shall  have  all  the  power  and  authority  now  or 
hereafter  granted  to  them  respectively,  relative  to  the  levy, 
assessment  and  collection  of  taxes  and  assessments  for  cor- 
porate purposes.  And  such  special  taxes  or  assessments  as 
are  hereby  authorized  may  be  divided  into  not  exceeding  four 
annual  installments,  bearing  interest  at  the  rate  of  six  per 
cent  per  annum  from  the  date  of  confirmation  until  paid,  and 
the  said  assessment  or  installment  thereof  shall  be  collected 
and  enforced  in  the  same  manner  as  is  provided  by  law  for 
the  collection  and  enforcement  of  other  taxes  or  assessments 
for  or  on  account  of  such  corporate  bodies  or  boards,  as 
aforesaid,  so  far  as  the  same  are  applicable. 

"§  3.  Such  park  boards  shall  have  the  same  power  and 
control  over  the  parts  of  streets  taken  under  this  act  as  are 
or  may  be  by  law  vested  in  them  of  and  concerning  the 
parks,  boulevards  or  driveways  under  their  control. 

"  §  4.  In  case  any  such  street,  or  parts  thereof,  shall  pass 
from  the  control  of  any  such  park  board,  the  power  and 
authority  over  the  same  granted  or  authorized  by  this  act 
shall  revert  to  the  proper  corporate  authorities  of  such  city, 
town  or  village  respectively,  as  aforesaid. 

"§  5.  Any  city,  town  or  village  in  this  State  shall  have 
full  power  and  authority  to  invest  any  of  such  park  boards 
with  the  right  to  control,  improve  and  maintain  any  of  the 
streets  of  such  city,  town  or  village,  for  the  purpose  of  carry- 
ing out  the  provisions  of  this  act. 

"§6.  Whereas,  there  is  a  necessity  for  the  immediate 
construction  of  the  improvements  contemplated  in  this  act, 
therefore  an  emergency  exists,  and  this  act  shall  take  effect 
and  be  in  force  from  and  after  its  passage.  Approved  April 
9,1879. 

"  And  whereas,  the  Board  of  South  Park  Commissioners 
are  about  selecting  and  taking  for  the  uses  and  purposes  in 
the  said  act  mentioned,  that  part  of  Michigan  avenue  extend- 
ing from  the  south  line  of  Jackson  street  to  the  south  line  of 
Thirty-fifth  street,  and  that  part  of  Thirty-fifth  street  extend- 


240  The  People  ex  ret.  v.  Walsh  ei  al.  [Sept, 

Statement  of  the  case. 

ing  from  the  east  line  of  Michigan  avenue  to  the  east  line  of 
the  Grand  Boulevard,  and  the  consent  in  writing  of  the 
owners  of  a  majority  of  the  frontage  of  the  lots  and  lands 
abutting  on  each  of  the  said  streets,  so  far  as  taken  or  pro- 
posed to  be  taken,  by  said  board,  having  been  obtained, 
consent  is  hereby  given  and  granted  to  the  said  Board  of 
South  Park  Commissioners  to  take,  regulate,  control  and 
improve  the  before  described  parts  of  Michigan  avenue  and 
Thirty-fifth  street  respectively  in  maimer  and  form  provided 
in  the  said  act  of  the  General  Assembly.  And  full  power 
and  authority  is  hereby  granted  to  said  board  of  park  com- 
missioners to  controi,  improve  and  maintain  the  parts  of  said 
streets,  so^to  be  taken  as  aforesaid,  for  the  purpose  of  carrying 
out  the  provisions  of  the  said  act  of  the  General  Assembly : 
Provided,  however,  that  nothing  in  this  ordinance  contained 
shall  be  construed  as  a  waiver  or  relinquishment  by  or  on  the 
part  of  said  city  of  any  of  its  rights  or  powers  in  relation  to 
the  laying  of  water  or  gas  mains  and  pipes,  and  the  building 
and  repairing  of  sewers  in  said  streets,  and  the  regulating  of 
openings  for  the  same.  All  powers  which  said  city  now  has 
in  relation  to  water  and  gas  pipes,  and  sewers,  and  their  con- 
nections, and  the  regulation  of  the  same,  and  the  openings 
for  the  same  in  streets  and  alleys  of  said  city,  being  hereby 
expressly  reserved  as  to  the  said  part  of  Michigan  avenue 
and  Thirty-fifth  street  in  as  ample  a  manner  as  if  the  afore- 
said consent  were  not  given:  Provided,  that  the  estimated 
cost  of  said  first  improvement  shall  include  a  sum  sufficient 
to  lay  a  pavement  of  the  best  quality,  stone  curbing,  a  per- 
manent sidewalk  of  uniform  width,  and  such  shade  trees, 
shrubbery,  additional  lamp  posts  and  other  additions  as  may 
be  deemed  necessary  to  make  the  same  in  every  respect  a 
thoroughly  finished  boulevard. 

"  §  2.  Unless  the  said  board  of  park  commissioners 
shall,  within  thirty  days  from  the  approval  hereof,  select  and 
take  the  said  parts  of  streets  for  the  purposes  aforesaid,  this 
ordinance   shall   cease   to   be  of  anv  force  or   effect,  and   the 
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consent  given  by  section  one  aforesaid  shall  be  deemed  to 
be  withdrawn. 

"§  3.  This  ordinance  shall  be  in  force  from  and  after  its 
passage." 

And  these  defendants,  each  for  himself,  says,  that  after  the 
passage  and  approval  of  said  ordinance,  and  on,  to-wit,  the 
fifteenth  day  of  July,  1879,  the  said  South  Park  Commission- 
ers, at  a  regular  meeting  of  that  body,  passed  by  an  unanim- 
ous vote  the  following  resolution: 

"  Resolved,  That  the  Board  of  South  Park  Commissioners 
do  hereby  select  and  take,  in  accordance  with  the  act  of  the 
General  Assembly  of  the  State  of  Illinois,  entitled  'An  act 
to  enable  park  commissioners  or  corporate  authoring  to  take, 
regulate,  control  and  improve  public  streets  leading  to  public 
parks,  to  pay  for  the  improvement  thereof,  and  in  that  behalf 
to  make  and  collect  a  special  assessment  or  special  tax  on 
contiguous  property/  approved  and  in  force  April  9,  1879, 
that  part  of  Michigan  avenue  extending  from.the  south  line 
of  Jackson  street  to  the  south  line  of  Thirty-fifth  street,  and 
that  part  of  Thirty-fifth  street  extending  from  the  east  line 
of  Michigan  avenue  to  the  east  line  of  Grand  Boulevard,  in 
the  city  of  Chicago,  Cook  county,  and  State  of  Illinois,  being 
parts  of  connecting  streets  leading  to  and  connecting  with 
the  South  Park,  the  consent  of  the  corporate  authorities  of 
the  city  of  Chicago  having  been  obtained,  and  the  consent  in 
writing  of  the  owners  of  a  majority  of  the  frontage  of  the 
lands  abutting  on  said  streets,  as  far  as  taken,  having  been 
obtained  as  required  by  said  act." 

That  the  only  proceedings  which  have  been  instituted  or 
caused  to  be,  by  the  said  council  and  said  commissioners, 
and  under  which  said  commissioners  claim  control  or  authority 
over  said  Michigan  avenue  and  Thirty-fifth  street,  as  hereto- 
fore set  forth,  have  been  the  passage  of  the  ordinance  by  the 
council  in  pursuance  of  the  act  of  1879  aforesaid,  the  passage 
of  the  resolution  by  the  commissioners,  and  of  the  ordinance 
by  the  council,  and  the  consent  in  writing  of  a  majority  of 
16—96  III. 
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owners  of  the  frontage,  in  manner  and  form  as  hereinabove 
detailed,  and  no  other. 

And  these  defendants,  each  for  himself,  says  that  by  this 
warrant,  and  by  reason  of  the  said  premises,  they  as  such 
park  commissioners,  and  not  otherwise,  have  used  and  exer- 
cised for  all  the  time  in  the  said  information  in  that  behalf 
mentioned,  and  still  do  use  and  exercise  control,  authority  and 
jurisdiction  over  said  parts  of  Michigan  avenue  and  Thirty- 
fifth  streets,  and  since  the  passage  and  approval  of  said  ordi- 
nance, and  of  said  resolution,  have  claimed  and  do  yet  claim 
to  have,  use  and  enjoy  control,  authority  and  jurisdiction 
over  said  parts  of  Michigan  avenue  and  Thirty-fifth  street, 
as  they  well  might  and  still  may,  for  the  public  purposes  and 
uses  for  which  said  parts  of  said  streets  were  dedicated  and 
conveyed,  and  under  the  authority  conferred  and  the  duties 
imposed  upon  them  by  law,  without  this,  that  they,  the  said 
John  R.  Walsh,  Cornelius  Price,  Paul  Cornell,  John  B. 
Sherman  and  Martin  J.  Russell  have  usurped,  or  do  now 
usurp,  or  illegally  exercise  control  and  jurisdiction  over  said 
parts  of  said  streets,  as  by  said  information  is  above  sup- 
posed. 

All  which  matters  and  things,  they,  the  said  John  R. 
Walsh,  Cornelius  Price,  Paul  Cornell,  John  B.  Sherman  and 
Martin  J.  Russell,  are  ready  to  verify,  as  the  court  shall  con- 
sider. 

Whereupon  they  pray  judgment,  and  that  the  aforesaid 
liberties,  privileges  and  franchises  in  form  aforesaid  claimed 
by  these  defendants,  may  be  allowed  to  them  respectively  as 
such  South  Park  Commissioners,  and  that  they  may  be  dis- 
missed and  discharged  by  the  court  hereof  and  from  the 
premises  aforesaid. 

There  was  a  demurrer  to  the  plea,  but  the  court  overruled 
the  demurrer  and  sustained  the  plea,  and  the  relator,  electing 
to  stand  by  the  demurrer,  refused  to  answer  over,  and  the 
court  thereupon  gave  judgment  on  the  plea  in  favor  of  the 
respondents. 
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Mr.  George  W.  Smith,  and  Mr.  Luther  L.  Mills,  State's 
attorney,  for  the  plaintiff  in  error : 

The  charter  of  a  municipal  corporation  defines  its  powers. 
It  has  such  as  are  necessary  to  its  existence  and  maintenance. 
Powers  not  given  in  express  terms  may  be  inferred,  to  the 
extent  only,  however,  that  their  exercise  is  demanded  by  the 
necessity  to  preserve  and  effectuate  the  purposes  of  the  cor- 
poration.    Springfield  v.  JEdivards,  84  111.  626. 

The  persons  constituting  the  South  Park  Commissioners 
were  created  a  municipality.  The  Salomon  case  declared  that 
they  became  a  quasi  municipal  authority  in  and  for  the  three 
towns  of  South  Chicago,  Hyde  Park  and  Lake.  They  were 
given  certain  powers  to  borrow  money,  to  purchase,  and  to 
acquire  by  donation,  or  by  condemnation,  lands  within  specified 
boundaries,  to  be  improved  for  and  held  as  parks  and  drive- 
ways; to  cause  taxes  and  assessments  to  be  levied  and  made, 
to  pass  ordinances  or  regulations,  and  to  appoint  and  employ 
a  necessary  police  force. 

The  park  municipality  was  organized  for  a  governmental 
purpose,  but  not  for  a  purpose  or  purposes  like  to  that,  or 
those  of  a  city  or  ordinary  municipality.  Wilcox  v.  The 
People,  90  111.  186. 

A  highway  is  a  way  over  which  the  public  at  large  have  a 
right  of  passage,  whether  it  be  a  carriage  way,  a  horse  way, 
a  foot  way,  or  a  navigable  river.     3  Kent,  432. 

It  was  considered  formerly,  that  no  way  which  did  not  lead 
to  a  market  town  was  a  highway;  but  it  is  now  well  settled 
that  any  way  common  to  all  people,  without  distinction,  is  a 
highway.     1  Hawk.  C.  76,  sec.  1 ;  Brand's  Die,  title  "  Koads." 

It  was  said  by  Lord  Coke  that  there  are  three  kinds  of 
ways- — a  foot  way,  a  pack  and  prime  way,  which  is  both  a 
foot  way  and  a  horse  way,  and  a  cart  way,  which  includes  the 
other  two.  Coke's  Litt.  56a;  JRegina  v.  Saintiff,  6  Mod. 
255 ;  Thompson  on  Highways,  1,  6  and  7. 
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The  fee  of  the  streets  is  vested  in  the  city  for  the  use  and 
benefit  of  the  public.  Canal  Trustees  v.  Havens,  11  111.  554; 
Gebhardt  v.  Reeves,  75  id.  301 ;    Helm  v.  Webster,  85  id.  116. 

All  citizens  of  the  State,  equally  with  residents  of  the  city, 
have  a  right  to  the  appropriate  use  and  enjoyment  of  a  street. 
Wright  v.  Chicago,  69  111.  318,  329;  Carter  v.  Chicago,  57  id. 
283;  Chicago  v.  Rumsey,  87  id.  348;  Hoses  v.  Pittsburg, 
Fort  Wayne  and  Chicago  Railroad  Co.  21  id.  516;  Indianap- 
olis, Bloomington  and  Western  Railroad  Co.  v.  Hartley,  75  id. 
74;  Lackland  v.  North  Missouri  Railroad  Co.  31  Mo.  180; 
Dubuque  v.  Maloney,  9  la.  450;  Naglev.  Augusta,  5  Ga.  548. 

Grounds  or  streets  dedicated  to  public  use  must  be  held  to 
the  uses  for  which  they  were  dedicated.  For  instance,  a  city 
can  not  escape  the  duty  of  maintaining  public  squares  as  such. 
Allen  v.  Transportation  Co.  12  111.  60;  Jacksonville  v.  J.  R. 
W.  Co.  67  id.  540 ;  Kreigh  v.  Chicago,  86  id.  467. 

Mr.  Joseph  F.  Bonfield,  for  the  defendants  in  error: 

The  "  South  Park  Commissioners"  is  a  municipal  corpora- 
tion created  under  the  laws  of  this  State.  The  People  ex  rel. 
Wilson  v.  Salomon,  51  111.  52;  South  Park  Commissioners 
v.  Dunlevy,  91  id.  49. 

The  law-making  power  of  the  State  can  do  any  legislative 
act  not  prohibited  by  the  constitution,  and  without  and 
beyond  these  limitations  and  restrictions,  it  is  as  absolute, 
omnipotent  and  uncontrolled  as  parliament.  Sawyer  v.  City 
of  Alton,  3  Scam.  130;  The  People  v.  Marshall,  1  Gilm.  672; 
Mason  v.  White,  4  Scam.  134. 

The  complete  title  to  that  part  of  Michigan  avenue  and 
Thirty-fifth  street  transferred  under  the  act  of  1879,  is  in  the 
public,  the  municipal  corporation  being  the  trustee,  and  the 
State  the  cestui  que  trust.  Moses  v.  Railroad  Co.  21  111.  522; 
Chicago  v.  Rumsey,  87  id.  348 ;  Northwestern  Transportation 
Co.  v.  Chicago,  99  U.  S.  635. 
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There  is  no  estate  or  legal  reversion  in  the  street  in  the 
abutter  or  dedicator.  2  Washburn  on  Real  Property,  (3d  ed.) 
687;  Nichollv.  New  York  and  Erie  Railroad  Co.  2  Kern.  134. 

The  people  of  the  State  represented  in  General  Assembly 
can,  at  pleasure,  by  an  appropriate  act,  change  the  trustee 
and  transfer  the  control  over  a  public  street  from  one  munici- 
pal corporation  to  another  municipal  corporation.  1  Dillon 
Mun.  Corp.  sec.  47;  2  Dillon  Mun.  Corp.  sec.  437;  Phila- 
delphia v.  Fox,  64  Pa.  St.  169;  Vidal  v.  Girard's  Exrs. 
2  How.  127;  Girard  v.  Philadelphia,  7  Wallace,  1;  The 
People  v.  Kerr,  37  Barb.  357-410;  Philadelphia  v.  Trenton 
Railroad  Co.  6  Wharton,  25. 

The  dedicator  or  abutter  has  no  private  interest  in  the 
street  whatever.  While  its  public  use  and  character  are  sus- 
tained, his  relation  to  it  is  simply  that  of  any  other  citizen  of 
the  municipal  corporation  or  State.  Roberts  v.  City  of 
Chicago,  26  111.  249;  Murphy  v.  City  of  Chicago,  29  id.  279; 
Stetson  v.  Chicago  and  Evanston  Railroad  Co.  75  id.  74; 
Peoria  and  Rock  Island  Railroad  Co.   v.  Schertz,  84  id.  135. 

The  rights  of  the  abutter  or  dedicator  become  superior  to 
those  of  any  other  citizen  only  when  the  public  use  fails  and 
the  property  becomes  again  private  property,  or  the  street  is 
so  used  as  to  amount  to  an  eviction  from  or  trespass  upon  the 
abutting  lands,  such  as  to  constitute  a  "  taking"  or  "  damag- 
ing" under  the  constitution,  as  interpreted  by  this  court. 
Chicago  v.  Pacific  Railroad  Co.  70  111.  238 ;  Page  v.  Chicago, 
Milwaukee  and  St.  Paul  Railway  Co.  70  id.  324;  Patterson 
v.  Chicago,  Danville  and  Vincennes  Railway  Co.   75  id.  588. 

The  consent  of  the  city  of  Chicago,  required  by  the  act  of 
1879,  was  given  by  the  ordinance.  The  attempt  to  modify 
that  consent  in  the  ordinance  was  void  as  a  reservation 
inconsistent  with  the  grant.  Such  reservation,  if  valid,  can 
only  be  sustained  on  the  ground  that  it  establishes  a  contract 
relation  between  the  South  Park  Commissioners  and  the  city 
of  Chicago,  but  not  as  in  any  manner  affecting  the  consent  of 
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the  city  to  the  transfer.  Potter's  Dwarris,  p.  117;  Benjamin 
v.McConnell,  4  Gilm.  536;  Rice  v.  Webster,  18  111.  331. 

The  exercise  of  control  and  jurisdiction  over  the  streets  in 
question  by  the  South  Park  Commissioners,  such  streets 
being  residence  streets,  and  used  for  residence  purposes,  will 
not  only  be  in  keeping  with  their  character  as  residence 
streets,  but  will  be  of  great  benefit  to  the  abutting  owner  and 
the  public  generally. 

Under  the  act  of  1879,  ample  authority  is  given  the  com- 
missioners to  apply  the  provisions  of  the  act  of  1871,  in 
making  the  contemplated  improvement  of  Michigan  avenue 
and  Thirty-fifth  street,  and  such  special  assessment  proceed- 
ing, so  applied,  is  valid.     The  People  v.  Breslin,  80  111.  423. 

The  park  laws,  with  the  exception  of  the  act  of  1879,  have 
been  declared  valid  enactments  by  this  court.  The  People 
ex  rel.  Wilson  v.  Salomon,  51  111.  52;  The  People  ex  rel.  South 
Park  Comrs.  v.  Williams,  51  id.  57;  Cook  v.  South  Park 
Comrs.  61  id.  115;  The  People  v.  Breslin,  80  id.  423;  South 
Park  Comrs.  v.  Dunlevy,  91  id.  49. 

The  extent  to  which  the  park  authorities  have  power  to 
regulate  the  use  of  the  streets  transferred  to  them  under  the 
act  of  1879,  can  not  properly  be  considered  in  this  case. 
That  inquiry  is  not  in  issue  here.  On  this  subject,  however, 
see  Indianapolis  v.  Croas,  7  Ind.  9;  Cross  v.  Morrison,  18 
N.  J.  Eq.  305 ;  State  v.  Morrison,  33  N.  J.  Law,  57 ;  Bell  v. 
Finch,  21  Iowa,  119;  Barrett  v.  Brooks,  21  id.  144;  2  Dil- 
lon Mun.  Corp.  sees.  538,  540,  544;  Nagle  v.  Augusta,  5  Ga. 
546 ;   Gartside  v.  East  St.  Louis,  43  111.  47. 

Mr/  Faklin'Q.    Ball,    also  for  the  defendants  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  question  here  is,  is  it  competent  for  the  General 
Assembly  to  transfer  the  control  of  the  streets  of  a  city  or 
village  to  park  commissioners,  to   be   by  them  controled  for 
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boulevard  and  drive-way  purposes?  There  is  no  other  diver- 
sion of  the  use  or  control  of  the  streets  here  charged,  and  it 
is  not  made  to  appear  that  the  control  and  use  of  streets  for 
boulevard  and  drive-way  purposes  are  inconsistent  with  their 
use  for  the  ordinary  purposes  of  streets.  The  plea,  indeed, 
distinctly  avers  that  the  relators  "have  claimed,  and  do  yet 
claim  to  have,  use  and  enjoy  control,  authority  and  jurisdic- 
tion over  said  parts  of  Michigan  avenue  and  Thirty-fifth 
street,  as  they  well  might  and  still  may,  for  the  'public  pur- 
poses and  uses  for  which  said  parts  of  said  streets  were  dedi- 
cated and  conveyed,  and  under  the  authority  conferred  and 
the  duties  imposed  upon  them  by  law." 

That  the  park  commissioners  are  a  public  municipal  cor- 
poration in  whom  is  vested  certain  governmental  powers  of 
a  political  character,  is  settled  by  the  previous  decisions  of 
this  court.  The  People  ex  rel.  Wilson  v.  Salomon,  51  111.  37; 
The  People  ex  rel.  v.  Williams,  id.  63 ;  South  Park  Gomrs.  v. 
Dunlevy,  91  id.  49. 

As  was  said  in  Wilcox  v.  The  People,  90  111.  192,  the 
park  commissioners  "are  agents  by  whom,  in  part,  the 
people  of  the  State  carry  on  the  government."  And 
counsel  for  the  relator  concede  that  it  is  competent  for  the 
legislature  to  substitute  one  municipality  for  another  in  the 
control  of  streets;  that  it  may  abolish  a  city  and  appoint  a 
successor,  and  that  it  may  enlarge  the  powers  of  park  com- 
missioners and  make  them  an  ordinary  municipality.  Hence, 
it  would  seem,  there  is  no  objection  to  the  vesting  of  the 
South  Park  Commissioners  with  the  control  of  the  parts  of 
streets  in  question,  and  imposing  on  them  the  duty  of  improv- 
ing and  repairing  them.  Manifestly,  so  long  as  the  streets 
are  to  be  kept  and  used  for  the  usual  and  ordinary  use's  and 
purposes  of  streets,  there  could  be  found  no  constitutional 
objection  to  legislation  of  this  character.  But  the  claim  here 
is,  that  there  will  be  a  use  of  the  streets  for  boulevard  and 
drive-way  purposes,  which  will  be  in  violation  of  rights 
guaranteed  by  the   constitution,  because  it  will   exclude  the 
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usual  and  ordinary  uses  to  which  streets  are  applied.  No 
such  use  is  specifically  charged  in  the  information  or  admit- 
ted in  the  plea,  and  such  a  use  is  not  an  indispensable  condi- 
tion to  the  jurisdiction  of  the  park  commissioners  over 
these  streets.  Will  it  not  be  quite  time  enough  to  complain 
of  acts  in  excess  of  lawful  authority  when  the  right  to 
practice  them  is  avowed?  Surely  there  can  be  no  objection 
to  the  exercise  of  the  powers  of  improving  and  controling 
streets  for  ordinary  use  and  travel,  merely  because  the  right 
to  do  more  than  this  might  be  claimed. 

We  are  unable  to  see  that  the  use  of  the  streets  in  question 
for  the  usual  purposes  of  streets,  must  necessarily  be  incon- 
sistent with  their  improvement  and  use  for  boulevard  and 
drive-way  purposes.  We  can  not  say,  as  matter  of  law,  that 
authority  to  take  and  use  streets  for  these  purposes  implies, 
necessarily,  authority  to  exclude  the  usual  and  ordinary  uses 
of  streets. 

On  this  ground,  then,  alone,  we  might  affirm  the  judgment 
below.  It  is  not  shown  that  the  respondents  are  exercising 
or  attempting  to  exercise  a  franchise,  which  they  have 
usurped,  in  violation  of  law. 

But,  in  view  of  the  importance  of  the  questions  discussed, 
it  is  perhaps  our  duty  to  go  further. 

The/ee  of  the  streets  here,  is,  on  both  sides,  stated  to  be  in 
the  city.  That  is  to  say,  the  city,  as  the  agent  or  representa- 
tive of  the  public,  holds  the  fee  for  the  use  of  the  public, — 
not  the  citizens  of  the  city  alone,  but  the  entire  public,  of 
which  the  legislature  is  the  representative.  Chicago  v.  Rumsey, 
87  111.  355. 

So  long  as  the  use  of  the  streets  is  not  exclusive  in  its 
character,  it  is  admitted  by  relator's  counsel  to  be  well  settled 
the  mode  of  its  exercise  is  within  the  control  of  the  legis- 
lature. Embankments  for  railways,  tunnels  for  crossing 
streams,  etc.,  notwithstanding  they  abridge  the  ordinary 
mode  of  use,  are  conceded  to  be  within  the  competency  of 
legislative  authorization.     But  the  counsel  insist  that  the  fee 
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here  is  in  the  city  to  hold  in  trust  for  the  public,  and  that 
any  change  of  the  use  from  that  within  contemplation  when 
the  streets  were  laid  out,  is  a  perversion  of  the  trust  and 
beyond  legislative  power,  and  Jacksonville  v.  J.  Hy.  Co.  67 
111.  540,  Carter  v.  Chicago,  57  id.  283,  and  City  of  Alton  v. 
Transportation  Co.  12  id.  38,  are  cited  in  support  of  the 
position. 

None  of  these  cases  are  analogous  to  the  present. 

In  the  first  named  case,  bill  was  filed  by  the  city  to  enjoin 
the  railway  company  from' laying  down  its  track  over  the 
public  park.  No  consent  for  that  purpose  was  given  by  the 
city  or  the  adjacent  property  holders. 

The  next  case  was  a  bill  in  chancery,  by  a  property  owner, 
to  enjoin  the  city  from  carrying  into  effect  a  certain  ordinance 
with  reference  to  a  portion  of  Franklin  street,  and  the  ques- 
tion related  purely  to  the  private  rights  of  the  complainant. 

The  other  case  was  a  contest  between  the  city  and  a  private 
corporation  with  regard  to  the  ownership  of  certain  property. 

In  neither  case  was  there  any  question  of  the  competency 
of  the  legislature,  in  the  case  of  a  purely  public  trust,  unaf- 
fected by  private  rights,  to  change  the  use  to  which  the  trust 
was  devoted. 

In  the  present  case,  the  legislature  has  conferred  the 
authority  to  change  the  use.  The  city  has  acted  pursuant  to 
the  authority  and  given  its  consent,  and  no  private  individual 
interposes  objection.  The  case  is  purely  public,  and  relates 
only  to  the  public  interest. 

In  cases  of  property  dedicated  to  public  uses  there  are, 
most  usually,  two  classes  of  interests  affected,  one  that  of  the 
public  generally,  and  the  other  that  of  private  parties. 

For  any  change  of  such  a  use,  since  the  adoption  of  our 
present  constitution,  there  can  hardly  be  any  doubt  but  that, 
to  the  extent  it  damages  the  private  individual,  he  is  entitled 
to  recover.  But  he  may  waive  this  right  if  he  chooses.  If 
he  does  not  sue,  it  concerns  neither  other  individuals  nor  the 
public  at  large.     They  can  not  litigate  for  him,  either  in  his 
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own  name,  or  in  the  name  of  the  public.     This  is  so  elemen- 
tary and  obvious  that  it  needs  no  reference  to  authorities. 

But  the  legislature  represents  the  public.  So  far  as  con- 
cerns the  public,  it  may  authorize  one  use  to-day  and  another 
and  different  use  to-morrow.  If  the  new  use  affects  private 
rights,  proceedings  for  condemnation  may  have  to  be  invoked, 
but  so  far  as  it  affects  the  public  alone,  its  representative,  in 
the  absence  of  constitutional  restraint,  may  do  as  it  pleases. 

In  The  People  v.  Kerr,  27  N.  Y.  188,  the  proceeding  was  to 
enjoin  digging  up  and  perverting  the  soil  for  the  purpose  of 
laying  and  operating  a  railroad,  and  to  enjoin  the  defendants, 
the  mayor,  aldermen,  etc.,  from  giving  their  assent  to  such 
acts,  etc.  The  court,  among  other  things,  said :  "  So  far  as 
the  existing  public  rights  in  these  streets  are  concerned,  such 
as  the  right  of  passage  and  travel  over  them  as  common  high- 
ways, a  little  reflection  will  show  that  the  legislature  has 
supreme  control  over  them.  When  no  private  interests  are 
involved  or  invaded,  the  legislature  may  close  a  highway  and 
relinquish  altogether  its  use  by  the  public,  or  it  may  regulate 
such  use  or  restrict  it  to  peculiar  vehicles,  or  to  the  use  of 
particular  motive  power.  It  may  change  one  kind  of  use  into 
another,  so  long  as  the  property  continues  devoted  to  public 
use.  What  belongs  to  the  public  may  be  controled  and  dis- 
posed of  in  any  way  which  the  public  agent  sees  fit." 

In  Moses  et  al.  v.  Pittsburg,  Fort  Wayne  and  Chicago  R.  B. 
Co.  21  111.  516,  the  suit  was  against  the  railroad  company,  by 
a  private  property  holder,  to  enjoin  the  building  and  operating 
of  a  railroad  in  the  street.  The  injunction  was  refused,  the 
court  saying:  "  A  street  is  made  for  the  passage  of  persons 
and  property,  and  the  law  can  not  define  what  exclusive  means 
of  transportation  and  passage  shall  be  used.  Universal  expe- 
rience shows  that  this  can  best  be  left  to  the  determination 
of  the  municipal  authorities,  who  are  supposed  to  be  best 
acquainted  with  the  wants  and  necessities  of  the  citizens  gen- 
erally." 
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In  Murphy  v.  Chicago,  29  111.  279,  and  other  kindred  cases, 
decided  before  the  adoption  of  the  present  constitution,  it  was 
held  that  it  was  a  legitimate  use  of  a  street  to  allow  a  rail- 
road to  be  constructed  and  operated  within  it,  and  even  where 
private  property  holders  were  injured  thereby,  there  could  be 
no  recovery. 

In  Chicago  v.  Rumsey,  87  111.  348,  we  held  that  it  was  a 
legitimate  use  of  a  street  to  allow  a  tunnel  to  be  constructed 
in  it. 

The  laying  of  railroad  tracks  and  the  making  of  the  neces- 
sary excavations  and  embankments  therefor,  and  the  making 
of  a  tunnel  in  a  street,  in  many  instances  practically  destroy 
streets  for  the  ordinary  street  purposes,  and  in  all  cases  they 
materially  contract  and  abridge  the  use  of  the  street  for  the 
ordinary  purposes  of  streets. 

But  what  is  the  difference  between  the  power  to  abridge 
and  contract  a  use  and  the  power  to  change  it?  Neither  is 
consistent  with  the  continued  right  in  the  public  to  have  a 
street  perpetually  remain  in  the  identical  use  to  which  it  is  at 
first  dedicated. 

The  principle  controling,  as  we  have  seen,  is,  "when  no 
private  interests  are  involved  or  invaded,  the  legislature  may 
close  a  highway  or  street  and  relinquish  altogether  its  use  by 
the  public,  or  it  may  regulate  such  use  or  restrict  it." 

Dillon,  in  his  work  on  Municipal  Corporations,  (1st  ed.) 
§  527,  says :  "  The  plenary  power  of  the  legislature  over 
streets  and  highways  is  such  that  it  may,  in  the  absence  of 
special  constitutional  restriction,  vacate  or  discontinue  them, 
or  invest  municipal  corporations  with  this  authority." 

And  in  the  same  volume,  in  §  519,  he  again  says:  "As 
respects  the  public  or  municipalities,  there  is  no  limit  upon 
the  power  of  the  legislature  as  to  the  uses  to  which  streets 
may  be  devoted." 

See,  also,  Gray  v.  Iowa  Land  Co.  26  Iowa,  387 ;  McDonald 
v.  English,  85  111.  235;  Galesburg  v.  HawMnson,  75  id.  156. 
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Even  where  private  parties  are  invested  with  a  franchise 
to  build  and  control  a  toll  bridge  or  toll  road,  the  legislature 
may  authorize  the  franchise  to  be  taken  and  condemned  for 
public  use,  upon  making  just  compensation.  West  River 
Bridge  Co.  v.  Dix,  6  Howard,  507, — a  fortiori  can  public 
property  be  taken  which  is  held  for  one  use  and  appropriated 
to  another  and  different  use. 

The  private  rights  or  interests  in  public  property  can  not, 
of  course,  be  taken  without  compensation  to  be  made  pursuant 
to  law. 

But  "  every  species  of  property  which  may  become  necessary 
for  the  public  use,  and  which  the  government  can  not  appro- 
priate under  any  other  recognized  right,  is  subject  to  be 
seized  and  appropriated  under  the  right  of  eminent  domain." 
Cooley's  Const.  Limitations,  (1st  ed.)  526. 

We  are  not  authorized  to  assume,  in  this  proceeding,  that 
the  park  commissioners  will  undertake  to  divest  private 
rights  and  appropriate  them  to  public  use  without  making 
satisfactory  compensation,  or  proceeding  to  condemn  them 
under  the  law  relating  to  eminent  domain. 

To  authorize  a  judgment  of  ouster,  it  is  essential  that  it  be 
established,  as  respects  the  streets  in  controversy,  that  the 
park  commissioners  are  usurpers  and  intruders,  and  hence 
that  their  every  act  is  in  violation  of  law.  If  they  may,  by 
any  legal  steps  or  process,  make  the  diversion  complained  of, 
the  judgment  below  is  right,  because  we  are  to  assume  they 
will,  in  all  things,  act  in  conformity  with  law,  until  the  con- 
trary is  affirmatively  made  to  appear. 

In  Kreigh  v.  Chicago,  86  111.  407,  we  held  no  power  existed 
in  the  city  to  alienate  the  control  of  its  streets  to  the  park 
commissioners,  and  that  the  thirty-eighth  section  of  chapter 
105  of  the  Revised  Statutes  of  1874,  entitled  Parks,  author- 
izing the  connecting  of  contiguous  parks  by  boulevards  or 
pleasure-ways,  and  putting  such  boulevards  or  pleasure- ways 
under  the  control  of  park  commissioners,  etc.,  had  no  refer- 
ence to  prior  established   streets,  and   did   not   authorize  the 


1880.]  The  People  ex  rel  v.  Walsh  et  al  253 


Opinion  of  the  Court. 


park  commissioners  to  purchase  or  acquire  established  streets, 
nor  the  city  authorities  to  surrender  control  over  them.  But, 
in  the  present  case,  the  needed  legislation  is  supplied.  What 
was  there  held  to  be  wanting,  we  have  here ;  and  the  question 
is  not,  have  the  commissioners  and  the  city  the  power  under 
the  statute,  but  was  it  competent  for  the  legislature  to  enact 
the  statute  conferring  the  power  upon  the  city  and  the  park 
commissioners. 

In  the  ordinance  of  the  city  granting  to  the  park  commis- 
sioners the  use  and  control  of  the  parts  of  streets  in  contro- 
versy, there  is  this  reservation:  "  Provided,  however,  that 
nothing  in  this  ordinance  contained  shall  be  construed  as  a 
waiver  or  relinquishment  by  or  on  the  part  of  said  city,  of 
any  of  its  rights  or  powers  in  relation  to  the  laying  of  water 
or  gas  mains  and  pipes,  and  the  building  and  repairing  of 
sewers,  in  said  streets,  and  the  regulating  of  openings  for 
the  same;  all  powers  which  said  city  now  has  in  relation  to 
water  and  gas  pipes  and  sewers,  and  their  connections  and 
the  regulation  of  the  same,  and  the  openings  for  the  same,  in 
streets  and  alleys  of  said  city,  being  hereby  expressly  reserved 
as  to  the  said  part  of  Michigan  avenue  and  Thirty-fifth  street 
in  as  ample  a  manner  as  if  the  aforesaid  consent  was  not 
given." 

Counsel  for  relators  make  the  point  on  this,  that  "  the  con- 
trol contemplated  by  the  act  of  1879  is  an  individual 
control ; "  that  "  an  absolute  control  is  necessary,  in  order  to 
the  execution  of  the  powers  of  the  commissioners,  and  is 
inconsistent  with  a  partial  control  by  the  city."  They  argue  : 
"The  question  here  is,  has  the  council  assented.  It  had  the 
grant  of  powers  so  to  do,  but  might  or  not,  as  it  should 
choose;  it  was  under  no  moral  or  legal  obligation.  The 
whole  ordinance  read  together  shows  that  it  did  not  assent  in 
the  manner  contemplated  or  authorized." 

It  is  not  attempted  to  be  shown  why  an  absolute  control  is 
necessary  in  order  to  the  execution  of  the  powers  of  the  com- 
missioners.    It  is  asserted  that  this  necessity  is  inconsistent 
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with  a  partial  control  by  the  city,  and  if  the  necessity  be 
conceded,  the  conclusion  would  clearly  be  correct.  But  why 
may  not  the  main  objects  and  purposes  of  the  grant  to  the 
park  commissioners  be  entirely  consistent  with  the  exercise 
of  the  reserved  powers  in  the  city? 

The  laying  of  water  or  gas  mains  and  pipes,  and  the  build- 
ing and  repairing  of  sewers,  would  have  to  be  so  done  as  to 
interfere  as  little  as  possible  with  the  use  of  the  streets;  and 
it  approximates  accuracy  sufficiently  for  all  practical  purposes, 
to  say  that,  when  so  done,  they  would  not  materially  interfere 
with  the  use  of  the  streets.  Some  inconvenience  would, 
doubtless,  occasionally  result,  by  reason  of  disagreement 
between  the  city  council  and  the  park  commissioners  as  to 
systems  of  sewerage,  but  in  such  case  the  park  commissioners 
would  simply  have  to  yield — they  take  the   grant   cum  onere. 

The  act  of  April  9, 1879,  does  not  make  it  obligatory  upon 
the  city  to  confer  control  over  the  streets  upon  the  park  com- 
missioners. It  only  enables  them  to  do  so  or  not  as  they 
shall  choose.  The  corporate  authorities  having  control  of 
any  such  streets,  must  first  give  their  consent.  They  are  at 
liberty  to  entirely  withhold  it,  or  grant  it  only  subject  to  con- 
ditions. If  the  park  commissioners  accept  it  with  conditions, 
the  performance  of  the  conditions   then   becomes  obligatory. 

There  is  no  more  apparent  repugnancy  between  the  grant 
and  the  reservation  here  than  there  is  between  a  lease  of 
lands  for  farming  purposes  and  the  reservation  of  the  right 
to  take  timber  or  gravel,  etc.,  from  the  land,  or  to  travel 
across  it,  or  use  water  from  springs  thereon,  or  to  excavate 
and  mine  for  coal  or  other  minerals  beneath  its  surface. 

The  grant  is  merely  charged  with  the  burden  of  the  reser- 
vation. The  rights  of  each  may  be  enjoyed  without  neces- 
sary conflict. 

Upon  the  whole,  we  think  the  judgment  below  to  be 
right.  The  mere  fact  that  the  park  commissioners  may  claim 
the  right  to  do  some  act  prejudicial  to  the  interests  erf  indi- 
viduals, furnishes  no  reason  why  they  may  not,  as  affects  the 
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public,  do  those  acts  which  are  clearly  sanctioned  by  law.  If 
they  may,  as  respects  the  control  and  improvement  of  these 
streets  in  some  respects,  act  as  a  corporation,  they  have  a 
franchise,  and  can  not  be  declared  usurpers  and  intruders 
merely  because  in  other  respects  that  they  might  claim  the 
right  to  act  they  would  exceed  the  authority  vested  in  them 
by  law. 

Intrusion  or  usurpation,  and  trespass,  are  not  synonymous 
terms. 

As  respects  any  excess  of  authority,  the  action  of  the 
commissioners  may  be  controled  by  injunction ;  and  they 
may  be  held  individually  responsible  in  actions  by  those  who 
are  pecuniarily  injured;  and,  in  proper  cases,  they  may  be 
liable  to  criminal   prosecutions. 

But  this  proceeding  merely  questions   their   right  to  act  at 

all  within,  and  not  without,  the  scope  of  statutory  authority. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Charles  W.  Craw  et  al. 
v. 
The  Village  of  Tolono  et  al. 

Filed  at  Springfield  September  30,  1880. 

1.  Taxation — of  special  taxation  of  contiguous  property  for  sidewalk.  Under  our 
constitution  it  is  competent  for  the  legislature  to  confer  upon  the  corporate 
authorities  of  cities,  towns  and  villages  power  to  impose  upon  contiguous 
property,  in  the  form  of  a  special  tax,  the  burden  of  the  expense  of  the  con- 
struction of  a  sidewalk  along  the  line  of  such  property,  and  such  tax  may 
be  lawfully  assessed  upon  the  respective  parts  thereof  in  proportion  to  the 
frontage  of  each  part  upon  such  improvement,  and  the  payment  of  such  tax 
may  be  enforced  against  the  property  so  taxed, 

2.  Same — can  not  be  made  personal.  So  much  of  sec.  3  of  the  act  of  1875, 
entitled  "An  act  to  provide  additional  means  for  the  construction  of  side- 
walks in  cities,  towns  and  villages,"  as  authorizes  the  cost  of  such  sidewalk, 
or  any  part  thereof,  to  be  recovered  of  the  owners  of  lots,  etc.,  by  action  at 
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law,  is  unconstitutional  and  inoperative,  and  so  much  of  the  same  section  as 
seems  to  authorize  the  seizure,  by  warrant  issued  by  the  clerk,  of  the  personal 
property  of  the  owner,  in  satisfaction  of  such  special  tax,  is  without  consti- 
tutional authority,  and  void. 

3.  Same — when  a  tax  is  personal.  A  tax  on  persons  may  be  imposed 
merely  as  such,  as,  in  case  of  a  poll  tax,  or  upon  persons  as  the  owners  of 
property,  or  as  the  possessors  of  property,  or  as  the  managers  or  proprietors 
of  a  business  carried  on,  in  all  which  cases  the  tax  is  a  personal  tax,  the 
payment  of  which  is  a  personal  duty,  and  the  property  or  business  entering 
into  the  transaction  is  adopted  merely  as  the  basis  for  the  measure  of  the 
amount  of  the  tax. 

4.  A  mere  taxation  of  property  imposes  no  personal  liability  upon  the 
owner.  It  is  an  imposition  of  a  charge  merely  upon  the  thing  itself,  and  not 
upon  the  owner  or  possessor  of  the  thing,  and  if  the  charge  is  not  paid  by 
some  one  interested  in  the  thing  taxed,  resort  can  be  had  for  the  collection 
of  such  a  tax  only  to  the  thing  taxed. 

5.  Same — distinction  between  special  and  general  taxation.  Special  taxation 
of  contiguous  property  for  local  improvements  is  a  thing  in  its  object  and 
character  very  different  from  general  taxation  for  the  purpose  of  revenue,  and 
a  thing  very  different  from  local  taxation  by  municipal  corporations  for 
revenue  to  be  applied  to  other  corporate  purposes.  All  taxation  for  revenue, 
whether  by  the  State  or  municipal  corporations,  must  be  uniform  in  respect 
to  persons  and  property  within  the  jurisdiction  of  the  body  imposing  the 
same. 

6.  Same — distinction  between  special  taxes  and  special  assessments.  Special 
taxation,  as  spoken  of  in  the  constitution,  is  based  upon  the  supposed  benefit 
to  the  contiguous  property,  and  differs  from  special  assessments  only  in  the 
mode  of  ascertaining  the  benefits.  In  special  taxation,  the  imposition  of  the 
tax  is  of  itself  a  determination  that  the  benefits  to  contiguous  property  will 
be  as  great  as  the  burden  imposed,  while  in  the  case  of  special  assessments, 
the  property  to  be  benefited  must  be  ascertained  by  careful  investigation,  and 
the  burden  must  be  distributed  according  to  a  carefully  ascertained  propor- 
tion in  which  each  part  thereof  will  be  beneficially  affected. 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  J.  S.  Lothrop,  for  the  appellants: 

The  sole  object  of  a  local  tax  being  to  benefit  local  property, 
it  should  be  a  charge  on  that  property  only,  and  not  a  general 
one  on  the  owner.  The  latter  is  not  what  is  understood  by  a 
local  or  special  assessment;  for  if  the  owner  be  personally 
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liable,  it  is  not  only  a  local  assessment,  but  also  a  general  one 
against  the  owner.  Neenan  v.  Smith,  50  Mo.  525;  Burroughs 
on  Taxation,  474;  Cooley  on  Taxation,  470-473 ;  Taylor  v. 
Palmer,  31  Cal.  240;  Curlin  v.  Cavender,  56  Mo.  286;  St. 
Louis  v.  Brester,  56  id.  350. 

While,  in  general,  taxes  are  levied  upon  persons,  the  prop- 
erty being  resorted  to  merely  to  determine  the  amount,  such 
is  not  the  case  with  a  special  tax  or  special  assessment,  that 
being  a  proceeding  in  rem,  and  all  other  considerations  aside, 
I  can  conceive  of  no  legal  mode,  short  of  a  suit  at  law,  by 
which  a  personal  liability  can  attach  to  a  non-resident  of  the 
corporation  for  such  tax  or  assessment. 

This  can  not  be  done  for  the  reason  that  taxation  and  pro- 
tection are  reciprocal.  On  this  point  see  Cooley  on  Taxation, 
14-42;  Dow  v.  Sudbury,  5  Met.  73;  Heinman  v.  Stover,  43 
Me.  497;  The  People  v.  Supervisor,  etc.  11  1ST.  Y.  563;  St. 
Paul  v.  Merritt,  7  Minn.  258. 

The  law  is  unconstitutional,  because  violating  the  principle 
of  uniformity.     Const,  of  1870,  art.  9,  sees.  1,  8,  9  and  10. 

Wherein  does  a  special  tax  differ  from  a  special  assessment? 
If  there  is  a  difference,  it  will  be  found  that  the  one  is  deter- 
mined by  valuation,  and  the  other,  injury  and  benefits. 

Local  taxation  is  the  special  taxation  contemplated  in  the 
constitution,  and  simply  means  a  tax  levied  upon  the  property 
of  a  particular  locality.  The  principles  governing  it,  how- 
ever, remain  the  same,  and  equality  and  uniformity  must 
appear.  To  assess  the  cost  of  a  sidewalk  on  a  lot,  or  on  the 
owner  of  a  lot,  according  to  the  number  of  feet  frontage,  can 
not  be  supported  by  any  principle  in  law  governing  either 
taxation  or  special  assessments.  City  of  Chicago  v.  Lamed, 
34  111.  203. 

The  words  "or  otherwise,"  in  sec.  9,  art.  9,  of  the  consti- 
tution, do  not  give  to  the  legislature  power  to  "vest"  any 
and  every  conceivable  authority  in  a  town  as  to  the  manner 
of  making  local  improvements.  It  merely  provides  that  the 
tax  may  be  " special"  "or  otherwise,"  and  if  otherwise  than 
17—96  III. 
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"special,"  it  must  still  be  such  as  the  constitution  authorizes. 
It  must  be  such  as  the  constitution  otherwise  permits.  That 
is,  special  or  general. 

No  municipal  corporation  can  exercise  a  power  which  results 
in  the  sale  of  property  of  an  individual  without  the  Interven- 
tion of  some  known,  authorized  judicial  proceeding.  Poppen 
v.  Holmes,  44  111.  360. 

What,  in  the  face  of  such  a  proceeding,  becomes  of  the 
constitutional  guaranty  that  "persons  shall  not  be  deprived 
of  property  without  due  process  of  law?" 

And  of  that  other  provision  that  "  the  right  of  trial  by  jury 
shall  remain  inviolate  f" 

If  they  rely  upon  a  special  tax  as  a  special  assessment,  then 
the  law  is  well  settled  that  it  must  be  in  proportion  to  the 
benefits  conferred,  and  not  otherwise.  City  of  Chicago  v. 
Lamed,  34  111.  203  ;  City  of  Ottawa  v.  Spencer,  40  id.  215; 
VanTassle  v.  Mayor,  etc.,  Jersey  City,  8  Vroom ;  Del.  Lack, 
and  W.  M.  B.  Co.  v.  Village  of  Passaic,  id.  ;  Bedard  v.  Hall, 
44  111.  91. 

And  such  assessments  must  extend  to  all  the  property  in 
the  vicinity  benefited  by  the  improvement.  Cases  above 
cited,  and  City  of  Chicago  v.  Baer,  41  111.  306. 

This  latter  case  reviews  the  former  decisions,  and  settles  the 
question  there  and  here  involved. 

The  power  of  making  special  assessments  was  there  referred 
to  the  power  of  "  eminent  domain,"  and  that  the  taking  of 
private  property  for  public  use  might  be  compensated  for  in 
benefits  and  advantages. 

Our  present  constitution  does  no  more  than  authorize  a 
proceeding  of  that  character,  and  a  "special  assessment,"  or 
special  or  local  tax,  mean  an  assessment  or  tax  proportionate 
to  the  benefits  conferred. 

In  all  special  assessments  there  must  be  an  opportunity  for 
a  jury,  and  must  have  the  sanction  of  a  judicial  proceeding. 
City  of  Chicago  v.  Lamed,  34  111.  203. 
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Mr.  Francis  M.  Wright,  and  Mr.  William  D.  Somees, 
for  the  appellees. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 
Court : 

The  constitutional  power  of  the  General  Assembly  to  pro- 
vide for  the  construction  of  sidewalks  in  cities  and  villages 
by  special  tax  upon  the  adjoining  lots,  according  to  their 
respective  frontage  upon  such  sidewalks,  is  sustained  in  the 
decision  made  by  a  majority  of  this  court  in  the  case  of 
White  v.  The  People,  94  111.  604,  and  need  not  be  further  dis- 
cussed. Serious  apprehensions  are  expressed  lest,  under  the 
power  to  impose  special  taxation  upon  contiguous  property 
for  local  improvements,  cities  may,  in  case  of  very  expensive 
improvements,  abuse  the  power,  and,  under  the  form  of  its 
exercise,  practically  confiscate  private  property  to  public  use. 
So  long  as  it  is  confined  to  sidewalks,  there  is  little  cause  for 
such  apprehension.  It  will  be  time  enough  to  consider  the 
question  when  a  case  of  oppression  occurs.  Meanwhile,  it 
may  not  be  amiss  to  suggest  that  all  this  must  be  done,  if  at 
all,  by  ordinance,  and  it  must  be  remembered  that  ordinances, 
to  be  valid,  must  be  reasonable,  not  unfair, — unfair  or  oppres- 
sive,— and  must  spring  from  an  honest  exercise  of  legislative 
discretion. 

The  facts  of  this  case,  however,  present  another  and  very 
grave  question.  Under  our  constitution  and  statutes,  can  the 
corporate  authorities  of  a  city  or  village,  by  ordinance, 
impose  upon  the  owner  of  such  adjoining  lot  or  lots  a  per- 
sonal liability  to  pay  such  special  tax,  in  a  case  where  such 
owner  is  not  a  resident  of  such  city  or  village?  This  ques- 
tion did  not  arise  in    White's  case. 

Our  present  constitution  says  :  "  The  General  Assembly 
may  vest  the  corporate  authorities  of  cities,  towns  and  vil- 
lages with  power  to  make  local  improvements  *  *  *  by 
special  taxation  of  contiguous  property  or  otherwise." 
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Under  this  clause,  we  have  held  that  it  is  competent  for 
the  legislature  to  confer  upon  the  corporate  authorities  of 
cities,  towns  and  villages  power  to  impose  upon  contiguous 
property,  in  the  form  of  a  special  tax,  the  burden  of  the 
expense  of  the  construction  of  a  sidewalk  along  the  line  of 
such  property,  and  that  such  tax  may  be  lawfully  assessed 
upon  the  respective  parts  thereof,  in  proportion  to  the  front- 
age of  each  part  upon  such  improvement,  and  that  the 
payment  of  such  tax  may  be  enforced  against  the  property 
so  taxed.      White  v.  The  People,  supra. 

"  Special  taxation  imposed  upon  contiguous  property"  is 
one  thing,  and  special  taxation  imposed  upon  the  owners  of 
such  contiguous  property  is  quite  another  and  an  entirely 
different  thing. 

It  is  said  the  subjects  of  taxation  "are  persons,  property 
and  business."  Burroughs  on  Taxation,  sec.  6,  chap.  1. 
Strictly,  the  subjects  of  taxation  are  persons  and  property  ; 
for  a  tax  on  business  is  necessarily  a  mere  tax  upon  the  person 
or  persons  carrying  on  the  business.  A  tax  on  persons  may 
be  imposed  upon  persons,  merely  as  such,  as  in  the  case  of  a 
poll  tax,  or  upon  persons  as  owners  of  property,  or  as  the 
possessors  of  property,  or  as  the  proprietors  or  the  managers 
of  a  business  carried  on, — in  all  which  cases  the  tax  is  a 
personal  tax,  the  payment  of  which  is  a  personal  duty,  and 
the  property  or  business  entering  into  the  transaction  is 
merely  adopted  as  a  basis  for  the  measure  of  the  amount 
of  the  tax  by  its  value,  quantity,  extent,  situation  or  condi- 
tion. Such  taxes,  although  measured  by  property  or  busi- 
ness, and  although  made  a  lien  sometimes  upon  the  property 
adopted  as  a  basis  of  such  measure,  are,  strictly  speaking, 
taxes  against  the  persons  in  question,  and  such  persons  may 
be  lawfully  made  liable  for  their  non-payment,  and  the  entire 
estate  of  such  persons  may  be  lawfully  made  liable  to 
seizure  in  satisfaction  of  such  personal  liability.  A  mere 
taxation  of  property  imposes  no  personal  liability  upon  the 
owner  thereof.     It  is  an  imposition  of  the  charge  merely  upon 
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the  thing  itself,  and  not  upon  the  owner  or  possessor  of  the 
thing.  In  the  nature  of  things,  if  the  charge  be  not  paid 
by  some  one  interested  in  the  thing  taxed,  resort  can  be  had 
for  the  enforcement  of  such  a  tax,  only  to  the  thing  so  taxed. 

Special  taxation  of  contiguous  property  for  the  purpose  of 
local  improvements  is  a  thing,  in  its  object  and  character, 
very  different  from  general  taxation  for  the  purpose  of  reve- 
nue, and  a  thing  very  different  from  local  taxation,  by  muni- 
cipal corporations,  for  revenue  to  be  applied  to  other  corporate 
purposes.  The  constitution  has  wisely  provided  that  general 
taxation  for  revenue  shall  be  by  valuation,  so  that  every  per- 
son shall  pay  a  tax  in  proportion  to  the  value  of  his  property, 
and  in  the  case  of  taxation  by  a  municipal  corporation  for 
revenue  for  other  corporate  purposes,  it  is  required  that  such 
taxes  shall  be  uniform  in  respect  to  persons  and  property 
within  the  jurisdiction  of  the  body  imposing  the  same. 

Taxation  for  local  improvements  is  intended  for  the  benefit 
of  the  property  subjected  to  such  tax,  and  although  such 
benefits  may  not  be  exactly  confined  to  contiguous  property, 
yet,  for  practical  purposes,  it  will  generally  be  so  nearly  so 
that  to  simplify  the  proceeding  and  avoid  the  expense  and 
delay  of  nicely  adjusting  the  equities,  the  constitution  has 
provided  the  property  contiguous  to  the  improvement  may 
be  required  to  bear  this  burden,  inasmuch  as  that,  as  a  gen- 
eral rule,  will  do  no  serious  injustice. 

Taxation  for  revenue  is  imposed  on  the  citizen  of  the 
State  or  resident  of  the  municipal  corporation,  or  person 
doing  business  within  the  jurisdiction  thereof,  to  compel  him 
to  contribute  to  the  maintenance  of  the  government,  State  or 
municipal,  by  which  his  life,  liberty  and  property  or  business 
are  protected,  in  common  with  that  of  all  other  citizens  and 
residents.  This,  under  our  system,  is  a  personal  tax,  imposed 
upon  the  owners  of  property  in  proportion  to  the  value  of 
the  property  of  each,  and  to  secure  its  collection  such  tax  is 
made  a  lien  upon  the  property  of  the  person  thus  taxed.  It 
is  entirely  competent  to  declare  such  a  tax  a  personal  liability 
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of  the  person  so  taxed.     To  pay  it  is   a  duty  he  owes  to  the 
government. 

Not  so  with  special  taxation,  for  local  improvements,  on 
property  contiguous  to  the  improvement.  The  owner  of 
such  property  is  not  supposed  to  derive  any  special  benefit 
from  the  improvement,  except  in  so  far  as  his  contiguous 
property  is  to  be  benefitted  by  the  improvement.  Hence  this 
special  taxation  (which,  in  the  absence  of  express  authority 
in  the  constitution,  could  not  lawfully  be  imposed,)  is  by  the 
words  of  the  grant  of  power  in  the  constitution  limited  to 
taxing  the  contiguous  property.  There  is  no  authority  given 
to  make  local  improvements  by  special  taxation  of  the  owners 
of  contiguous  property.  Special  taxation,  as  spoken  of  in 
our  constitution,  is  based  upon  the  supposed  benefit  to  the 
contiguous  property,  and  differs  from  special  assessments  only 
in  the  mode  of  ascertaining  the  benefits.  In  the  case  of 
special  taxation,  the  imposition  of  the  tax  by  the  corporate 
authorities  is  of  itself  a  determination  that  the  benefits  to  the 
contiguous  property  will  be  as  great  as  the  burden  of  the 
expense  of  the  improvement,  and  that  such  benefits  will  be 
so  nearly  limited,  or  confined  in  their  effect,  to  contiguous 
property,  that  no  serious  injustice  will  be  done  by  imposing 
the  whole  expense  upon  such  property.  In  the  case  of  special 
assessments,  the  property  to  be  benefitted  must  be  ascertained 
by  careful  investigation,  and  the  burden  must  be  distributed 
according  to  the  carefully  ascertained  proportion  in  which 
each  part  thereof  will  be  beneficially  affected. 

Special  taxation  of  contiguous  property  can  no  more  be 
made  a  personal  liability  of  the  owners  of  the  contiguous 
property  so  taxed  than  can  a  special  assessment  be  made  a 
personal  liability  of  the  owners  of  property  against  which  an 
assessment  is  made  on  account  of  supposed  benefits.  Both 
are  proceedings  in  rem,  and  not  in  personam,  under  our  con- 
stitution. 

A  man  who  resides  or  transacts  business  in  a  State,  or  in  a 
city,  town  or  village,  is  in  duty  bound  to  contribute  his  share 
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to  the  revenue  necessary  to  sustain  such  State  or  municipal 
governments  within  whose  jurisdiction  he  resides  or  transacts 
business,  and  any  part  of  his  property  may  be  charged  with 
the  same  and  taken  for  the  payment  thereof. 

A  man  who  owns  real  estate  within  a  State  or  municipality, 
necessarily  subjects  that  property  to  the  lawful  rules  and  regu- 
lations of  the  State  or  municipality;  but  he  does  not  thereby 
subject  the  rest  of  his  fortune,  not  within  such  State  or 
municipality,  to  the  jurisdiction  of  such  municipality,  unless  he 
is  a  citizen  or  resident  of  such  State  Or  municipality,  or 
transacts  business  therein;  and  if  a  resident,  or  doing  business 
therein,  his  estate  generally  can  not  be  subjected  to  any  charge 
by  way  of  taxation  which  is  not  uniform  in  respect  to  persons 
and  property  in  like  condition  throughout  the  jurisdiction 
of  the  State  or  municipality.  It  is  only  in  respect  to  the 
making  of  local  improvements  by  special  taxation  of  contiguous 
property  that  this  rule  of  uniformity  is  relaxed  by  our  con- 
stitution. 

The  General  Assembly  being  clothed  with  authority,  by  a 
special  and  exceptional  provision  of  our  constitution,  to  "vest 
in  cities,  towns  and  villages  "  power  to  make  local  improve- 
ments by  special  taxation  of  contiguous  property,  may 
undoubtedly  prescribe  the  mode  in  which  the  tax  may  be 
enforced  upon  the  contiguous  property,  but  can  not,  under 
the  form  of  prescribing  the  mode  of  enforcement  of  such  tax, 
exceed  their  constitutional  powers  by  imposing  a  special  per- 
sonal liability  for  such  taxation  upon  subjects  not  embraced- 
in  the  power.  We,  therefore,  hold  that  so  much  of  the  3d 
section  of  the  act  of  1875,  entitled  "An  act  to  provide  addi- 
tional means  for  the  construction  of  sidewalks  in  cities,  towns 
and  villages,"  as  authorizes  the  cost  of  such  sidewalks,  or 
any  part  thereof,  to  be  recovered  of  the  owners  thereof  by 
action  at  law,  is  unconstitutional  and  inoperative,  and  that  so 
much  of  the  same  section  as  seems  to  authorize  the  seizure, 
by  warrant  issued  by  the  clerk,  of  the  personal  property  of 
the  owners,  in  satisfaction  of  such  special  tax,  is  without  con- 
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Craig,  Scott  and  Sheldon,  J.J.,  dissenting. 

stitutional  authority,  and  void.  We  see  no  objection  to  the 
issue  of  a  warrant  to  an  officer,  authorizing  him  to  receive  the 
amount  of  such  tax,  if  paid  by  the  owner  of  the  lot  in  ques- 
tion, and  requiring  him  to  make  return  of  non-payment,  as  a 
basis  for  proceeding  under  the  law  to  have  judgment  in  rem 
against  the  property,  for  the  purpose  of  collecting  such  special 
tax. 

The  circuit  court,  in  this  case,  ought  to  have  enjoined 
appellees  from  further  proceedings  against  the  complainants, 
in  regard  to  this  tax,  in  the  way  of  charging  them  personally 
therewith,  or  in  the  way  of  subjecting  to  the  payment  thereof, 
any  property  of  either  of  the  complainants,  other  than  the 
lots  on  which  the  special  tax  was  imposed. 

The  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 

Craig  and  Scott,  J.J. :     We  do  not  concur  in  this  opinion. 

Sheldon,  J. :  So  long  as  it  is  held,  as  this  court  has  fre- 
quently decided,  that  a  tax  upon  land  is  a  personal  charge 
against  the  owner,  and  may  be  collected  by  personal  suit,  I 
think  the  same  should  be  held  with  respect  to  a  special  tax 
upon  land.  I  see  no  foundation  for  any  legal  distinction  in 
this  respect  between  a  tax  imposed  by  general  taxation  and 
one  imposed  by  special  taxation.  And  I  think  authority  for 
the  tax  in  question  is  embraced  within  the  word  otherwise  in 
the  constitutional  grant  of  power  to  municipalities  to  make 
local  improvements  by  special  assessment  or  by  special  taxa- 
tion of  contiguous  property,  or  otherwise. 
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Sarah  M.  Hoppin 

v. 
Frank  M.  Hoppin. 

Filed  at  Springfield  September  30,  1880. 

1.  Dower — release  in  trust  deed.  A  widow  and  heirs  borrowed  money  with 
which  to  pay  debts  against  the  estate,  and  to  secure  the  same  and  a  debt 
against  the  estate,  they  gave  deeds  of  trust,  and  a  mortgage  containing  a  cov- 
enant of  warranty  against  all  incumbrances,  and  afterwards,  on  bill  filed  by 
a  creditor  on  behalf  of  himself  and  other  creditors,  the  debts  owing  by  the 
estate  were  declared  a  lien  upon  the  lands  embraced  in  the  trust  deeds  and 
mortgage,  and  the  lands  were  ordered  to  be  sold  for  the  payment  of  all  the 
debts,  including  those  secui'ed  by  the  trust  deeds  and  mortgage,  the  decree, 
however,  not  setting  aside  those  instruments,  but  only  depriving  them  of  any 
priority  of  lien  in  exclusion  of  the  creditors  of  the  estate,  and  the  lands  were 
sold  as  decreed:  Held,  the  sale  under  the  decree  did  not  render  the  widow's 
release  of  dower  in  the  trust  deeds  and  mortgage  inoperative,  and  restoi-e  her 
dower  as  against  the  grantee  in  the  deeds  of  trust  who  became  the  purchaser 
under  the  decree  for  the  benefit  of  the  parties  secured  by  the  trust  deeds  and 
mortgage. 

2.  Same — estoppel  by  covenant  of  warranty.  Where  a  deed  of  trust  is  made 
by  a  widow  in  connection  with  the  heirs  of  an  estate,  to  secure  a  debt  due 
from  the  estate  and  money  borrowed  to  pay  other  debts,  the  deed  containing 
a  covenant  of  warranty  against  all  incumbrances,  this  will  operate  to  estop 
the  widow  from  afterwards  setting  up  a  claim  to  dower  in  the  same  lands  as 
against  parties  claiming  title  under  the  trust  deed,  and  the  fact  that  the 
lands  have  been  also  sold  under  a  decree  of  court  for  the  benefit  of  all  the 
creditors  of  the  estate,  placing  the  debts  secured  by  the  trust  deed  upon 
an  equal  footing  with  the  other  debts  of  the  estate,  will  not  prevent  the 
application  of  this  rule. 

Appeal  from  the  Appellate  Court  for  the  Third  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Sanga- 
mon county;  the  Hon.  Charles  S.  Zane,  Judge,  presiding. 

Messrs.  Patton  &  Lanphier,  for  the  appellant : 

The  estate  conveyed    by  Mrs.  Hoppin  and   the   heirs  was 

extinguished  by  the  sale  under  the  decree  to  pay  the  debts  of 

the  estate,  which  were  liens.     Blain  v.  Harrison,  11  111.  384; 

Bummers  v.  Babb,  13  id.  483;   Gove  et  al.  v.  Cather,  23  id.  634; 


266  Hoppix  v.  Hoppin.  [Sept. 

Brief  for  the  Appellant. 

Littlefield  v.  Crocker,  30  Me.  192;  Fitzmiller  v.  Rensselaer, 
10  Ohio  St,  63  j  Taylor  v.  Fowler,  18  id.  567;  i^mic/i  v.  Crosby, 
61  Me.  502;  2  Scrib.  Dow.  294;  TFa^er  v.  Griswold,  6  Pick. 
417. 

There  can  be  no  estoppel,  if  the  truth  appears  on  the  face 
of  the  deed.  All  parts  must  be  construed  together.  Bigelow 
on  Estoppel,  293. 

The  right  of  dower  in  a  widow,  until  it  is  assigned,  is  no 
estate  in  the  land,  but  it  is  a  right  resting  in  action  only,  and 
it  can  not  be  aliened.  She  may  release  it  so  as  to  bar  herself 
the  right  of  asserting  it  against  the  owner  in  fee,  but  she  cau 
not  invest  any  one  with  it, — she  alone  can  get  it  assigned. 
If  she  can  confer  no  right,  she  can  not  part  with  any.  Blain 
v.  Harrison,  11  111.  384. 

"  The  doctrine  seems  to  be  well  and  almost  uniformly  set- 
tled that  until  assignment,  the  widow's  dower  is  merely 
inchoate."  Hoots  v.  Graham,  23  111.  81 ;  Bobbins  et  al.  v. 
Kinzie,  45  id.  354. 

What  was  the  effect  of  the  sale  under  the  decree,  as  to  the 
interest  of  the  heirs,  conveyed  by  the  prior  deeds?  Did  it 
not  defeat  the  conveyance  to  that  extent?  So  far  as  their 
interests  were  concerned,  the  sale  to  pay  debts,  which  were 
liens  against  the  land,  rendered  nugatory  the  deeds,  and  it 
was  as  though  none  had  ever  been  made.  The  sale  by  the 
trustee,  after  the  sale  under  the  decree,  was  a  mere  sham. 
There  was  nothing  to  dispose  of.  The  rights  of  the  heirs 
were  all  gone,  and  the  widow's  dower  right  as  an  estate  was 
a  mere  shadow.  The  substance  departed  from  the  holders  of 
the  deeds  of  trust  when  the  master  made  his  sale  and  deed 
thereunder.  The  position  counsel  take  respecting  the  trus- 
tee's sale  is  paradoxical.  They  say  it  was  made  to  dispose  of 
the  dower,  admitting  that  the  residue  of  the  estate  was  con- 
veyed by  virtue  of  the  master's  deed.  If  she  was  estopped 
by  her  deeds,  what  did  they  sell  for?  An  estoppel  vests  no 
title.  It  merely  prevents  the  assertion  of  a  claim  successfully. 
If  the  trustee  had  the  right  of  dower  and  could  transfer  it  by 
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sale,  he  held  it  as  an  interest  detached  from  the  fee.  But  this 
could  not  be  until  its  assignment.  Blain  v.  Harrison,  11  111. 
384;  Hoots  v.  Graham,  23  id.  81;  Bailey  v.  West,  41  id.  290; 
Bobbins  et  al.  v.  Kinzie,  45  id.  354;  Johnson  v.  Montgomery, 
51  id.  185;   T.  P.  and  W.  B.  B.  Co.  v.  Curtenius,  65  id.  120. 

Messrs.  Bailey  &  Sedgwick,  for  the  appellee : 

A  widow  may  release  her  dower  to  the  equitable  owner  of 
the  fee  as  well  as  to  the  legal  owner.  Bailey  v.  West,  41  111. 
290. 

In  seeking  to  defeat  the  claim  of  dower  the  defendants  are 
not  obliged  to  confine  themselves  to  any  one  chain  of  title. 
If  one  chain  proves  defective  for  that  purpose,  they  may 
resort  to  another.      Owen  v.  Bobbins,  19  111.  555. 

She  joined  with  the  heirs  in  this  mortgage  and  these  trust 
deeds  with  the  purpose  of  conveying  the  entire  estate  in  the 
lands  free  of  dower,  and  received  the  consideration  expressed 
in  such  mortgage  and  deeds.  She  is,  therefore,  estopped  to 
set  up  her  dower  as  against  a  purchaser  on  foreclosure  thereof. 

A  widow  may  estop  herself  of  dower  in  her  deceased  hus- 
band's estate  by  acts.  Collins  v.  Wood,  63  111.  285;  Skinner 
x.Newberry,  51  id.  203;  1  Wash.  Eeal  Property,  205;  2 
Smith's  Leading  Cases,  717. 

When  Mrs.  Hoppin  executed  the  deeds  she  was  a  feme  sole, 
and  capable  of  being  forever  estopped  from  claiming  dower, 
or  any  other  interest  which  she  might  have  had  in  the  land,  by 
her  covenants  of  warranty  and  recitals  therein,  as  against 
the  grantees  therein,  and  all  persons  claiming  under  them. 
1  Wash.  Eeal  Property,  249  ;  Byrne  v.  Morehouse,  22  111.  693 ; 
Chicago  Dock  Co.  v.  Kinzie,  49  id.  289;  Bobbins  et  al.  v. 
Kinzie,  45  id.  359;  2  Smith's  Lead.  Cases,  708,  733. 

If  dower  should  afterwards  be  set  out  to  her,  the  estoppel 
would  at  once  transfer  it  to  us,  for  estoppel  does  transfer 
estates,  though  counsel  deny  it  in  their  brief.  Bigg  v.  Cook, 
4  Gilm.  336;  King  v.  Gilson's  Admx.  32  111.  348;  Gochenour 
v.  Mowry,  33  id.  331. 
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The  law  does  not  favor  a  claim  of  dower  which  the  claim- 
ant has  once  sought  in  good  faith  and  for  a  valuable  consid- 
eration to  relinquish,  and  has  done  whatever  at  the  time  was 
deemed  necessary  to  make  such  relinquishment  complete. 
Johnson  v.  Montgomery,  51  111.  185. 

Mr.    Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  petition  of  Sarah  M.  Hoppin,  widow  of  Frank- 
lin B.  Hoppin,  deceased,  claiming  dower  in  certain  real /estate 
of  which  her  husband  died  seized,  and  asking  that  it  be 
assigned  to  her;  the  petition  stating  that  Jacob  Bunn,  John 
"W.  Bunn,  George  M.  Brinkerhoff  and  the  iEtna  Life  Insur- 
ance Company  claim  some  interest  in  the  premises,  subject, 
however,  to  the  rights  of  the  petitioner. 

It  appears  that  Franklin  B.  Hoppin  died  in  Sangamon 
county,  in  this  State,  June  1st.,  1865,  siezed  of  a  large  estate, 
leaving  the  petitioner,  his  widow,  and  two  children  surviving 
him.  He  was  much  involved  at  the  time  of  his  death.  The 
petitioner  was  appointed  administratrix  of  the  estate.  Creditors 
made  proof  of  their  claims,  and  a  large  amount  of  the  indebt- 
edness of  the  estate  was  paid  by  the  administratrix.  Among 
those  who  proved  their  claims  were  Jacob  and  John  W.  Bunn. 
They  being  the  largest  creditors,  their  claim  amounting  to 
some  $15,000,  an  extension  of  time  of  payment  was  given, 
upon  Mrs.  Hoppin  and  the  heirs  executing  a  deed  of  trust 
upon  the  real  estate  to  George  M.  Brinkerhoff,  trustee,  to 
secure  the  payment  of  the  claim. 

The  ^Etna  Life  Insurance  Company  loaned  $7000  on  a  por- 
tion of  the  real  estate,  and  Mrs.  Hoppin  and  the  heirs  executed 
a  deed  of  trust  thereon  to  said  Brinkerhoff,  to  secure  pay- 
ment of  the  same. 

Afterward,  the  same  company  loaned  $25,000  more  on  the 
remaining  portion  of  the  real  estate,  and  Mrs.  Hoppin  and. 
the  heirs  executed  a  mortgage  thereon  to  the  company  to 
secure  the  payment  of  this  last  loan.  The  most  of  this 
amount  of  $32,000  borrowed  from  the  insurance  company  was 
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applied  by  Mrs.  Hoppin  to  the  payment  of  debts  against  the 
estate.  Subsequently,  one  John  Kavas,  a  creditor  of  the  estate, 
filed  his  bill  in  his  own  behalf  and  all  other  creditors  Avho 
wished  to  participate  in  the  benefit  of  such  proceeding,  to 
establish  and  enforce  their  priority  over  the  deeds  of  trust  and 
mortgage  made  by  Mrs.  Hoppin  and  the  heirs,  to  which  the 
Insurance  Company,  Brinkerhoff  the  trustee,  Mrs.  Hoppin 
administratrix  of  the  estate,  the  heirs,  and  the  Bunns,  and 
others  were  made  parties.  The  insurance  company,  Brinker- 
hoff and  the  Bunns  filed  answers,  setting  up  their  deeds  of 
trust  and  mortgage.  Mrs.  Hoppin  was  defaulted.  A  decree 
was  rendered  by  which  the  proved  claims  against  the  estate 
were  declared  prior  liens,  and  directing  the  master  in  chancery 
to  sell  the  lands  in  question  for  the  purpose  of  paying  the 
debts  proved  against  the  estate,  unless  the  insurance  company, 
Brinkerhoff  or  the  Bunns,  or  some  of  them,  within  a  time 
limited,  should  pay  the  indebtedness  found  to  be  due,  the 
claimants,  and  that  he  should  execute  a  deed  to  the  purchaser 
free  from  any  lien  created  by  said  deeds  of  trust  and  mort- 
gage. The  insurance  company,  Brinkerhoff  and  the  Bunns 
failing  to  pay  said  indebtedness  the  master  in  chancery  sold 
the  lands  under  the  decree  to  said  Brinkerhoff*  for  the  sum 
df  $44,515.48  and  made  to  him  a  deed  therefor. 

The  circuit  court,  upon  a  final  hearing,  dismissed  the  petition. 
On  appeal  to  the  Appellate  Court  for  the  Third  District,  the 
decree  was  affirmed,  and  an  appeal  taken  to  this  court. 

The  only  question  made  is,  as  to  whether  dower  is  barred 
by  the  said  deeds  of  trust  and  mortgage. 

The  ground  upon  which  a  right  of  dower  is  here  asserted, 
notwithstanding  the  deeds  of  trust  and  mortgage  made  by 
Mrs.  Hoppin  and  the  heirs,  is,  that  the  estate  conveyed  by  her 
and  the  heirs  was  extinguished  by  the  sale  under  the  decree 
in  the  Kavas  case  to  pay  the  debts  of  the  estate  which  were 
liens,  and  that  such  sale  operated  to  restore  to  her  her  dower. 

In  support  of  such  claim,  the  principle  declared  in  Blain  v. 
Harrison)  11  111.  387  and  other  cases,  is  relied  on,  viz:     That 
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when  a  wife  joins  in  a  deed  with  her  husband  for  the  pur- 
pose of  releasing  her  dower  in  the  estate  conveyed  by  the 
husband,  if  the  deed  is  void,  or  becomes  inoperative  as  to  the 
husband,  or  conveys  no  lands  or  tenements  for  want  of  title 
in  him,  then  it  is  not  allowed  to  operate  so  as  to  bar  the 
right  of  dower  in  the  wife. 

It  is  contended  that  by  the  aforesaid  decree,  and  sale  under 
it,  the  deeds  of  trust  and  mortgage  have  been  rendered  in- 
operative, that  the  sale  to  pay  debts  of  the  estate  which  were 
liens  against  the  land  rendered  nugatory  the  deeds  of  trust 
and  mortgage,  and  it  is  as  though  none  had  ever  been  made. 

The  debt  secured  by  the  Bunn  deed  of  trust  was  an  indebt- 
edness against  the  estate,  and  this  was  one  of  the  claims,  to 
pay  which,  the  lands  were  decreed,  in  the  Kavas  case,  to  be 
sold.  The  .ZEtna  insurance  company  was,  by  the  decree  of  the 
court,  subrogated  to  the  rights  of  the  creditors  of  the  estate 
whose  debts  were  paid  with  the  money  the  company  loaned; 
such  debts  amounting  to  $32,888.52.  So  that  the  decree  in 
that  case  in  effect  was,  that  the  lands  described  in  the  deeds 
of  trust  and  mortgage  be  sold  to  pay  the  debts  secured  by 
the  deeds  of  trust  and  mortgage — that  to  the  Bunns,  directly, 
and  that  to  the  insurance  company,  by  subrogation — equally 
with  the  other  debts  against  the  estate;  that  all  of  the  said 
debts  should  share  pro  rata  in  the  proceeds  of  the  sale. 

The  substantial  effect  then  is  this:  The  statute  charged 
these  lands  with  the  payment  of  the  debts  of  the  estate. 
The  widow  and  heirs  saw  fit  to  give  to  the  Bunns  and  the 
insurance  company  deeds  of  trust  and  mortgage  on  the  lands 
to  secure  the  payment  of  their  debts.  But  the  lands  are  not 
permitted  by  said  decree  to  be  appropriated  under  the  deeds 
of  trust  and  mortgage  exclusively  to  the  payment  of  the  debts 
therein  named,  but  are  applied  to  the  payment,  in  common, 
of  all  the  debts  against  the  estate  pro  rata,  including  among 
them,  directly  and  by  subrogation,  these  debts  which  the 
deeds  of  trust  and  mortgage  were  given  to  secure. 
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Brinkerhoff,  the  trustee  named  in  the  deeds  of  trust,  buys 
the  lauds  upon  the  sale  under  the  decree,  for  the  benefit  of 
the  insurance  company  and  the  Bunns,  the  principal  part  of 
the  proceeds  of  the  sale  going  to  satisfy  their  claims. 

To  be  sure,  under  the  decree,  the  insurance  company  and 
the  Bunns  might  have  paid  the  other  debts  within  the  time 
limited,  and  held  their  deeds  of  trust  and  mortgage  unim- 
paired in  effect.  This,  it  is  contended  was  the  only  course 
for  them,  in  order  to  have  any  benefit  whatever  from  their 
securities. 

The  result  of  the  proceedings  and  decree  in  the  Kavas  case 
has  not  been  to  divert  the  lands  described  in  the  deeds  of  trust 
and  mortgage  entirely  from  the  payment  of  the  debts  named 
therein,  but  they  are  applied  in  part  to  such  payment.  That 
such  application  has  not  strictly  been  made  by  virtue  of  these 
deeds  of  trust  and  mortgage,  in  the  foreclosure  thereof,  and 
that  they  have  been  denied  to  have  their  full  intended  effect 
of  an  exclusive  security,  seems  to  be  no  just  reason  for  re- 
storing to  the  petitioner  the  right  of  dower  which  she  released 
by  the  trust  deeds  and  mortgage. 

It  was  upon  the  strength  of  the  execution,  by  herself  and 
the  heirs,  of  the  deeds  of  trust  and  mortgage,  that  she  was 
enabled  to  borrow  this  large  amount  of  money  from  the 
insurance  company.  Without  such  release  of  her  right  of 
dower,  she  would  not,  it  may  be  presumed,  have  been  able 
to  obtain  the  money.  To  allow  this  claim  of  dower  to  be 
here  asserted,  would  be  to  detract  from  the  security  which  the 
petitioner  voluntarily  gave — to  take  away  from  the  defend- 
ants secured  by  said  trust  deeds  and  mortgage,  and  give  back 
to  her  this  much  of  the  security  she  pledged  for  the  payment 
of  the  debts  secured  by  these  deeds  of  trust  and  mortgage. 

This  would  be  unjust,  and  the  rule  of  law  above  referred 
to  would  not  seem  to  be  applicable  in  the  circumstances  of 
this  case. 

But  there  is  another  view  which,  in  our  judgment,  is  con- 
clusive against  the  petitioner. 
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The  deed  of  trust  to  Brinkerhofif  to  secure  the  debt  of  the 
insurance  company,  as  also  the  mortgage  to  the  insurance 
company,  contained  full  covenants  of  title — among  them,  a 
covenant  that  the  lands  were  free  from  all  incumbrances,  and 
a  covenant  of  general  warranty.  After  the  sale  under  the 
decree,  Brinkerhoff,  as  trustee,  under  the  two  deeds  of  trust 
to  him — one  for  the  benefit  of  the  insurance  company,  the 
other  for  the  benefit  of  the  Bunns — sold  the  lands  to  John 
W.  Bunn,  and  made  to  him  a  deed  therefor.  The  deed  of 
trust  and  mortgage  to  the  insurance  company  executed  by  the 
petitioner  and  heirs  did  not  purport  to  convey  any  particular 
right  or  interest  in  the  land,  but  the  unincumbered  fee, 
unqualifiedly,  with  full  covenants  of  title  as  named.  The 
petitioner  at  the  time  was  sole  and  under  no  disability.  We 
are  of  opinion  that  these  instruments  and  the  covenants  con- 
tained in  them  estop  the  petitioner  from  demanding  dower 
against  these  defendants,  the  grantees  therein,  and  those 
claiming  under  such  grantees. 

Upon  this  subject,  in  Jones  v.  King,  25  111.  388,  this  court 
said:  "A  fee  simple  estate  was  granted  by  the  deed,  the  title 
to  which  the  defendant  covenanted  to  warrant  and  defend 
against  the  claims  of  all  persons  whomsoever,  so  that  it  is  not 
now  in  his  power  to  deny  that  the  plaintiffs,  the  heirs  at  law 
of  defendant's  grantee  and  warrantee,  are  not  seized  in  fee  of 
the  lot  of  ground.  We  understand  it  to  be  a  Avell  settled 
principle  of  the  common  law,  that  if  one  conveys  lands,  or 
other  real  estate,  with  a  covenant  of  general  warranty  against 
all  lawful  claims  and  demands,  he  can  not  be  allowed  to  set 
up  against  his  grantee,  or  those  claiming  under  him,  any  title 
he  himself  may  subsequently  acquire  from  another,  by  pur- 
chase or  otherwise.  Such  new  title  will  inure,  by  way  of 
estoppel,  to  the  use  and  benefit  of  his  grantee,  his  heirs  or 
assigns.  This  principle  is  founded  in  equity  and  justice,  for 
it  is  not  just  that  a  party  should  be  permitted  to  hold  or 
recover  an  estate,  in  violation  of  his  own  covenant. "  In  the 
language   of  Field,  Ch.  J.,  in  Clark  v.  Baker,  14   Cal.  630: 
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"He  (warrantor)  is  not  permitted  to  attack  a  title,  the  valid- 
ity of  which  he  has  covenanted  to  maintain." 

In  Van  Rensselaer  v.  Kearney,  11  How.  325,  after  a  review 
of  the  cases,  the  court  say:  "The  principle  deducible  from 
these  authorities  seems  to  be  that,  whatever  may  be  the  form 
or  nature  of  the  conveyance  used  to  pass  real  property,  if  the 
grantor  sets  forth  on  the  face  of  the  instrument,  by  way  of 
recital  or  averment,  that  he  is  seized  or  possessed  of  a  particu- 
lar estate  in  the  premises,  and  which  estate  the  deed  purports 
to  convey;  or,  what  is  the  same  thing,  if  the  seizin  or  pos- 
session of  a  particular  estate  is  affirmed  in  the  deed,  either  in 
express  terms  or  by  necessary  implication,  the  grantor  and 
all  persons  in  privity  with  him  shall  be  estopped  from  ever 
afterwards  denying  that  he  was  so  seized  and  possessed  at  the 
time  he  made  the  conveyance.  The  estoppel  works  upon  the 
estate,  and  binds  an  after-acquired  title  as  between  parties 
and  privies.  The  reason  is,  that  the  estate  thus  affirmed  to 
be  in  the  party  at  the  time  of  the  conveyance  must  necessa- 
rily have  influenced  the  grantee  in  making  the  purchase,  and 
hence  the  grantor  and  those  in  privity  with  him,  in  good 
faith  and  fair  dealing,  should  be  forever  thereafter  precluded 
from  gainsaying  it."     And  see  Foss  v.  Strachn,  42  N".  H.  40. 

The  covenant  here  was  that  the  lands  were  free  from  all 
incumbrances.  The  petitioner,  under  the  authorities,  is  pre- 
cluded from  denying  this.  The  covenant  operates  to  avoid 
circuity  of  action,  by  way  of  rebutter,  and  estops  the  peti- 
tioner from  setting  up  the  incumbrance  of  dower. 

If  dower  should  be  set  out  to  the  petitioner,  it  would  at 
once  pass  by  wray  of  estoppel  under  the  covenant  of  war- 
ranty, to  the  defendants  claiming  under  the  trust  deed  and 
mortgage.  As  said  in  Jones  v.  King,  supra,  it  is  not  just  that 
a  party  should  be  permitted  to  recover  an  estate  in  violation 
of  his  own  covenant. 

The  decree  in  the  Kavas  case  did  not  set  aside  the  deed  of 
trust  and  mortgage,  or  render  them  inoperative.  It  but 
deprived  them  of  their  exclusive  effect  as  security.  We  see 
18—96  III. 
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no  reason  why  the  grantees  therein,  and  those  claiming  under 
them,  should  not  enjoy  the  benefit  of  the  covenants. 

We  think  the  decree  dismissing  the  petition  wa's  right,  and 
the  decree  of  the  Appellate  Court  is  affirmed. 

Decree  affirmed. 


St.  Louis,  Jacksonville  and  Chicago  E.  E.  Co.  et  al. 

v. 
Springfield  and  Northwestern  Eailroad  Co. 

Filed  at  Springfield  September  SO,  1880. 

1.  Eight  of  way — over  another  right  of  way.  One  railroad  company  is 
entitled  to  have  condemnation,  under  the  statute,  for  its  right  of  way  across 
the  right  of  way  of  a  previously  constructed  railroad,  but  the  company  whose 
right  of  way  is  condemned  is  entitled  to  be  fully  compensated  for  all  damages 
it  may  sustain  in  consequence  thereof. 

2.  Same — of  the  compensation.  Where  the  right  of  way  is  sought  across 
or  under  the  track  of  another  railroad  company,  or  through  its  embankment, 
the  latter  company  is  entitled  to  receive  such  sum  of  money  as  will  enable 
it  to  place  its  track  over  the  point  at  which  the  ground  is  condemned  in  as 
safe  a  condition,  as  nearly  as  the  nature  of  the  case  will  admit,  as  it  was  be- 
fore the  making  of  the  excavation.  The  damages  should  cover  additional 
expense  for  watchmen  when  travel  over  the  excavation  is  rendered  hazard- 
ous; the  expense  of  building  and  maintaining  permanent  abutments,  or 
retaining  the  walls;  losses  incident  to  re-building  or  repairing,  and  con- 
tingent losses  by  fire  or  otherwise,  and  if  any  other  kind  of  bridge  over 
the  excavation  is  more  safe  than  a  wooden  one,  the  compensation  should 
be  sufficient  to  enable  the  company  to  erect  and  maintain  perpetually  a 
bridge  of  that  degree  of  safety,  and  likewise  to  reimburse  it  for  all  incon- 
venience and  expense  incident  to  the  erection  and  maintenance  of  such  a 
bridge. 

Appeal  from  the  Appellate  Court  for  the  Third  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Menard  county;  the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  N.  W.  Branson,  and  Messrs.  Dearborn  &  Camp- 
bell, for  the  appellant. 
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Messrs.  Orendorff  &  Creighton,  and  Mr.  T.  "W.  Mc- 
Neeley,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Where  the  line  of  the  Springfield  and  Northwestern  Rail- 
road intersects  that  of  the  St.  Louis,  Jacksonville  and  Chicago 
Railroad,  at  Petersburg,  in  Menard  county,  the  track  of  the 
latter  was  originally  supported  by  a  high  embankment;  but, 
in  constructing  the  former  road,  an  excavation  of  the  depth 
of  about  twenty  feet,  of  the  width  of  about  forty-eight  feet 
at  the  top,  and  sloping  down  to  the  width  of  about  seventeen 
feet  at  the  bottom,  was  made  through  this  embankment,  and 
the  track  of  that  road  was  laid  therein.  Planks  were  put  in 
for  retaining  walls,  and  a  wooden  bridge  was  erected  in  place 
of  the  embankment  removed  by  the  excavation. 

This  proceeding  is  under  the  Eminent  Domain  act,  approved 
July  10,  1872,  to  condemn  right  of  way  at  this  point,  and  to 
assess  the  damages  resulting  therefrom. 

On  the  first  trial  in  the  court  below  the  damages  were 
assessed  at  only  five  cents;  but  this  judgment  was  reversed, 
on  appeal  to  this  court,  and  the  cause  was  remanded  for  a 
trial  de  novo.  See  C.  &  A.  B.  B.  Co.  et  al.  v.  8.  &  N.  W. 
B.  B.  Go.  67  111.144. 

On  the  last  trial  in  the  court  below  the  damages  were 
assessed  at  $700,  and  this  amount  being  still  unsatisfactory  to 
the  St.  Louis,  Jacksonville  and  Chicago  Railroad  Company, 
the  present  appeal  is  prosecuted. 

The  Springfield  and  Northwestern  Railroad  Company  is 
entitled  to  have  condemnation  for  its  right  of  way  across  the 
right  of  way  of  the  St.  Louis,  Jacksonville  and  Chicago  Rail- 
road Company, — but  the  last  named  company  is  entitled  to  be 
fully  compensated  for  all  damages  it  shall  sustain  in  conse- 
quence thereof. 

As  was  said,  when  the  case  was  here  before:  "Appellants 
are  entitled  to  such  a  sum  for  damages,  to  be  paid  by  appellee 
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in  money,  as  will  enable  appellants  to  construct  and  keep  iu 
repair  all  such  works  as  may  be  necessary  to  keep  their  track 
in  a  safe  and  secure  condition.  Nothing  short  of  this  can 
amount  to  the  l just  compensation'  provided  by  law.  They 
are  also  entitled  to  damages  for  all  such  incidental  loss  and 
inconvenience  as  may  be  a  necessary  result." 

The  court,  at  the  instance  of  appellee,  gave  the  following, 
among  other  instructions : 

"  The  court  instructs  the  jury  that  it  is  npt  the  duty  of  the 
petitioners  to  restore  the  property  to  a  condition,  as  nearly 
as  possible,  as  it  was  before  the  excavation;  for  in  law  the 
petitioners  have  no  control  of  the  superstructure  of  the 
defendants;  and  in  estimating  the  damages  in  this  case  the 
jury  should  not  necessarily  be  controled  by  the  expectation 
of  the  defendants  as  to  the  kind  of  structure  they  may  con- 
template building  over  said  excavation." 

This  instruction,  in  our  opinion,  was  calculated  to  mislead 
the  jury,  and  should  not  have  been  given.  There  was  no 
controversy  before  the  jury  whether  it  was  the  duty  of  the 
petitioners  to  restore  the  property  to  a  condition,  as  nearly 
as  possible,  as  it  was  before  the  excavation.  It  was,  as  has 
been  heretofore  shown,  the  duty  of  the  petitioners  to  pay 
to  the  St.  Louis,  Jacksonville  and  Chicago  Railroad  Com- 
pany such  a  sum  in  money  as  may  be  necessary  to  keep  its 
track  in  a  safe  and  secure  condition.  In  other  words,  the 
duty  was,  by  a  payment  in  money  to  restore  the  company,  as 
nearly  as  possible,  to  the  condition  it  was  in  before  the  exca- 
vation was  made;  and  to  the  extent  the  first  clause  of  the 
instruction  is  calculated  to  have  any  practical  application  to 
the  case  before  the  jury,  its  tendency  is  to  negative  this  idea. 

Appellants  also  asked  the  court  to,  among  others,  give  the 
following  instruction  to  the  jury, — but  this  the  court  refused : 

"The  jury  are  instructed  that  in  a  proceeding  for  condem- 
nation such  as  this,  it  is  the  duty  of  the  petitioner,  seeking 
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to  condemn  a  right. of  way  through  the  defendants'  embank- 
ment, to  pay  to  the  defendants  a  sufficient  sum  of  money  to 
enable  the  defendants  to  place  their  track  over  the  point  con- 
demned in  as  safe  a  condition,  as  nearly  as  the  nature  of  the 
case  will  permit,  as  it  was  before  the  excavation  was  made." 

This  instruction  correctly  announces  the  law,  and  it  should 
have  been  given. 

The  evidence  is  clear  that  no  bridge  that  can  be  erected 
will  be  as  safe  as  was  the  original  embankment.  It  shows, 
moreover,  that  the  grade  on  appellants'  road,  south  of  the 
embankment,  is  "a  sharp  grade  70  or  80  feet,  and  is  about 
a  mile  and  one-quarter  long;  that  heavy  freight  trains,  to 
climb  the  grade,  would  necessarily  get  on  a  high  rate  of  speed 
over  the  bridge/'  which  would  be  very  hard  on  the  bridge. 

The  amount  found  by  the  verdict  of  the  jury,  according 
to  the  evidence,  would  build  and  keep  up  a  wooden  bridge  at 
the  point  of  intersection ;  but  it  would  do  but  little,  if  any- 
thing, beyond  this.  It  does  not  comprehend  additional 
expense  for  watchmen,  the  expense  of  building  and  main- 
taining permanent  abutments,  losses  incident  to  re-building 
or  repairing,  or  retaining  walls,  nor  cover  contingent  losses 
by  fire  or  otherwise. 

All  loss  which  may  be  sustained  at  this  point,  in  conser 
quence  of  having  a  bridge  instead  of  an  embankment,  is 
chargeable  to  appellee.  The  excavation  is  solely  for  its  benefit, 
and  it  can  not  charge  upon  another  any  expense  or  loss  arising 
therefrom. 

If  any  other  kind  of  a  bridge  is  more  safe,  appellant  is 
entitled  to  have  a  sum  sufficient  to  erect  and  maintain,  per- 
petually, a  bridge  of  that  degree  of  safety ;  and,  likewise,  to 
be  reimbursed  for  all  inconvenience  and  expense  incident  to 
the  erection  and  maintenance  of  such  a  bridge  on  a  line  of 
railway  used  as  is  that  of  appellant. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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The  City  of  Virginia 

v. 

Robert  Hall. 

Filed  at    Springfield  September  25,  1880. 

1.  Error — presumption  in  favor  of  judgment.  The  presumptions  of  law 
are  in  favor  of  the  correctness  of  a  judgment  of  a  common  law  court  of  gen- 
eral jurisdiction,  on  error  or  appeal,  and,  unless  the  contrary  affirmatively 
appears,  such  judgment  will  be  affirmed. 

2.  Special  Taxation— /or  sidewalk,  not  a  personal  tax.  The  act  of  April 
15,  1875,  providing  "additional  means  for  the  construction  of  sidewalks  in 
cities,"  etc.,  by  special  taxation,  in  so  far  as  it  seeks  to  provide  for  a  personal 
liability  against  the  owner  of  property,  is  in  conflict  with  the  constitution, 
and  void.  The  cost  of  a  sidewalk  constructed  by  a  city  or  village,  in  pur- 
suance of  the  provisions  of  such  act,  can  not  be  made  a  personal  charge 
against  the  owner  of  lots  in  front  of  which  the  same  is  built. 

Writ  of  Error  to  the  Circuit  Court  of  Cass  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  Richard  W.  Mills,  for  the  plaintiff  in  error. 

Mr.  Oscar  A.  DeLeuw,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 

Court : 

/ 

The  record  in  this  case  fails  to  show,  except  inferentially, 
upon  what  cause  of  action  the  plaintiff  below  sought  to 
recover  judgment,  and,  as  the  presumptions  are  in  favor  of 
the  correctness  of  the  judgment  of  a  common  law  court 
of  general  jurisdiction,  unless  the  contrary  appears  affirma- 
tively, the  judgment  of  the  court  below  must  be  affirmed  for 
this  reason,  if  for  no  other. 

We  gather,  however,  from  the  transcript,  that  this  proba- 
bly was  an  appeal  from  a  justice  of  the  peace  in  a  proceeding 
instituted  to  recover  a  personal  judgment  against  defendant 
in  error  for  the  cost  of  a  sidewalk   constructed   in  front  of 
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his  lot  by  the  city  of  Virginia,  he  having  failed  to  build  the 
same  within  the  time  fixed  by  an  ordinance  directing  the 
making  of  the  walk,  passed  by  the  city  council  in  pursuance 
of  the  act  of  April  15,  1875,  providing  "additional  means 
for  the  construction  of  sidewalks  in  cities,  towns  and  vil- 
lages," by  special  taxation.  For  reasons  given  at  length  in 
the  opinion  rendered  in  Craw  et  al.  v.  The  Village  of  Tolono 
et  al.,  ante,  p.  255,  we  have  held  this  act  to  be  in  conflict  with 
the  constitution,  in  so  far  as  it  provides  for  a  personal  lia- 
bility of  the  owner,  and  that  the  cost  of  a  sidewalk  con- 
structed by  a  city  or  village  corporation,  in  pursuance  of  its 
provisions,  can  not  be  made  a  personal  charge  against  the 
owners  of  lots  in  front  of  which  the  same  is  built. 

For  this  reason  no  recovery  was  authorized  against  the 
defendant  for  the  cost  of  the  walk,  and  on  this  ground  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 

Craig,  Scott,  and  Sheldon,  J.J.:  We  do  not  concur  in 

this  opinion. 


Michael  W.  Manning  et  al. 

v. 

Samuel  Frazier. 

Filed  at  Springfield  September  BO,  1880. 

1.  Real  estate — what  constitutes.  Coal  and  other  mineral  in  a  mine  and 
under  the  soil,  are  real  estate,  and  as  such  are  capable  of  being  conveyed 
like  any  other  real  estate,  and  when  once  conveyed  by  deed,  may  pass  by 
inheritance  or  deed  of  conveyance. 

2.  Vendor's  lien— /or  price  of  mineral  in  ground  sold.  Where  the  owner  of 
land,  by  deed,  bargains,  sells  and  conveys  to  another,  his  heirs  and  assigns, 
all  the  coal,  limestone,  iron  ore,  rock  oil,  and  other  mineral  in,  upon  or  under 
the  land,  with  an  express  license  to  the  grantee,  his  heirs  and  assigns  and 
laborers  to  enter  and  search  for  said  minerals,  and  to  dig,  mine,  explore  and 
occupy  with  the  necessary  structures,  etc.,  and  to  mine  and  remove  the  coal, 
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etc..  for  which  grant  the  purchaser  agrees  to  pay  to  the  grantor  a  stipulated 
price  per  ton  for  the  various  minerals  removed,  payable  quarterly,  the  grantor 
will  have  a  vendor's  lien  on  the  coal  and  mineral  not  mined  and  removed,  for 
the  purchase  money,  which  he  may  enforce  by  a  sale  of  the  coal  and  mineral 
not  taken  from  the  ground.  In  such  case  the  amount  of  the  purchase  money 
falling  due  each  quarter  depends  upon  the  quantity  of  coal,  etc.,  mined  and 
removed  from  the  land  during  the  three  months  next  preceding.  The  price 
agreed  to  be  paid  per  ton  is  only  a  mode  of  ascertaining  the  amount  of  pur- 
chase money  to  be  paid  for  the  conveyance  of  the  coal,  etc.,  in  the  mine. 

3.  Same — waiver  of  lien — its  extent.  If  a  deed-  conveying  coal  and  other 
mineral  in  the  ground  on  a  credit,  to  be  paid  for  quarterly,  as  the  same  are 
mined  and  removed,  authorizes  the  sale  of  the  coal,  etc.,  before  payment  is 
to  be  made,  that  will  only  be  a  waiver  of  the  vendor's  lien  pro  tanio  for  what 
is  thus  removed,  but  not  for  the  coal,  etc.,  still  in  the  mine. 

4.  License — not  transferable.  A  mere  license  in  writing,  to  mine,  remove 
and  sell  coal,  etc.,  the  product  of  such  mining  to  be  paid  for  at  a  given  price 
per  ton,  is  not  transferable,  either  by  assignment  or  deed,  so  as  to  pass  any 
legal  right  or  title. 

5.  Covenant  in  deed — of  its  character.  A  covenant  in  a  conveyance  of 
mineral  in  the  ground,  by  the  grantee  to  the  grantor,  to  pay  the  latter  a  cer- 
tain sum  per  ton  for  the  mineral  removed,  is  not  a  collateral  covenant,  but  is  a 
covenant  to  pay  the  purchase  money  for  the  sale  of  all  the  mineral  in  the 
manner  specified. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict; the  Hon.  C.  L.  Higbee,  presiding;  Justice,  and  the 
Hon.  Oliver  L.  Davis  and  Hon.  Lyman  Lacey,  Justices; 
— heard  in  that  court  on  error  to  the  Circuit  Court  of  Ver- 
milion county;  the  Hon.  Oliver  L.  Davis,  Judge,  pre- 
siding. 

Mr.  James  E.  Munroe,  for  the  plaintiffs  in  error: 

A  vendor's    lien  being  secret  is  not  favored.     Richards  v. 

Learning,    27   111.    432;    Conover    v.  Warren,    1   Gilra.    502; 

Boynton  v.  Champlin,  42  111.  64;  Doolittle  v.  Jenkins,  55  id. 

402. 

The  right  of  resale  before  the  time  of  payment  is  a  waiver 

of  the  vendor's  lien,  even  if  it  would  otherwise  have  existed. 

Ex  parte  Parks,  1  Glyn.  &  Jam.  K.  228;  Brown  v.  Gilman, 

4  Wheat.  290. 
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If  a  sale  is  made  on  the  personal  responsibility  of  the  ven- 
dee, no  such  lien  will  exist.  1  Lead.  Cases  in  Eq.  part  1, 
p.  487;  Albert  Co.  v.  Western  Soc.  Law  Rep.  11  Eq.  Cases,  178; 
Earl  of  Jersey  v.  Briton  Dock  Co.  Law  Rep.  7  Eq.  Cases, 
412. 

A  vendor's  lien  exists  only  on  the  sale  of  land,  for  the  pur- 
chase money  agreed  to  be  paid  as  such.  If  the  land  is,  by 
the  terms  of  the  contract,  to  be  converted  into  personal  estate 
and  removed  and  paid  for  as  such,  after  being  so  converted 
and  removed,  the  sale  is,  in  all  essential  respects,  a  sale  of 
chattels,  and  no  lien  can  be  implied. 

A  contract  for  the  sale  of  standing  wood,  to  be  cut  and  car- 
ried away  by  the  vendee,  is  to  be  construed  as  passing  only 
an  interest  in  the  trees  when  they  are  severed  from  the  free- 
hold. They  then  pass  as  personal  property.  Douglas  v. 
Shumway,  13  Gray,  502;  Glaflin  v.  Carpenter,  4  Mete.  580; 
Smith  v.  Surmam,  9  Barn.  &  Cress.  561;  Marshall  v.  Green, 
1  Law  Rep.  C.  P.  Div.  35. 

It  is  not  material  whether  the  severance  is  to  be  made  by 
the  vendor  or  vendee.      Whitmarsh  v.  Walker,   1  Mete.  315. 

There  is  no  lien  in  favor  of  the  vendor  of  chattels,  after 
possession  has  been  delivered  to  the  vendee,  or  when,  as  here, 
the  sale  is  made  on  credit.  Benjamin  on  Sales,  sec.  797; 
Parks  v.  Hall,  2  Pick.  206;   Cade  v.  Brownlee,  15  Ind.  369. 

When  the  consideration  for  the  conveyance  of  land  is  the 
covenant  of  the  grantee,  and  such  covenant  is  substituted  for 
the  purchase  money,  or  taken  as  a  mode  of  payment  of  the 
price  of  the  land,  the  vendor's  lien  will  not  be  implied, — it 
will  be  waived. 

If  the  covenants  of  the  vendee  are  substituted  for  the  pur- 
chase money  and  taken  as  a  mode  of  payment  for  the  land, 
the  money  due  for  a  breach  of  these  covenants  is  not  purchase 
money,  but  simply  damages,  and  there  is  no  vendor's  lien. 
McKillip  v.  McKillip,  8  Barb.  552;  McCondlish  v.  Keen,  13 
Gratt.  615;  Patterson  v.  Edwards,  29  Miss.  27. 
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I  refer  to  the  following  cases  as  announcing  the  same  rule: 
Brawley  v.  Catron,  8  Leigh,  522 ;  Parrott  v.  Sweetland, 
3  Myl.  &  Keen,  655;  Winter  v.  Lord  Anson,  1  Sim.  &.  Stu. 
435;    Clark  v.  Boyle,  3  Sims.  Ch.  500. 

The  vendor's  lien  will  not  arise  if  the  amount  of  the  con- 
sideration is  uncertain  and  unliquidated.  1  Perry  on  Trusts, 
sec.  235. 

The  bill  does  not  aver  a  case  of  complicated  accounts,  nor 
a  case  involving  any  fiduciary  relation,  nor  does  it  seek  any 
discovery.  The  items  are  all  on  one  side.  The  jurisdiction 
on  the  ground  of  account  utterly  fails.  Porter  v.  Speyicer, 
2  Johns.  Ch.  169 ;  Pearl  v.  Nashville,  10  Yerger,  179;  Dinwid- 
dle v.  Bailey,  6  Vesey,  136. 

But  if  there  was  a  case  for  an  accounting,  the  court  erred 
in  not  referring  the  case  to  a  master  to  take  an  account. 
Moss  v.  McCall,  75  111.  190;   Quayle  v.  Guild,  83  id.  553. 

Mr.  D.  D.  Evans,  and  Mr.  C.  M.  Swallow,  for  the 
defendant  in  error: 

The  main  question  now  before  the  court  is  whether,  under 
the  facts  and  circumstance  as  they  appear  in  the  bill,  a  vendor's 
lien  exists  in  favor  of  the  defendant  in  error,  and  can  be 
enforced. 

That,  by  the  agreement  copied  in  the  record,  there  is  an 
absolute  sale  and  conveyance  by  Frazier  of  real  estate  to 
Squire  and  Payne,  is  fully  settled  by  the  following  decisions^ 
and  the  authorities  therein  referred  to:  Caldwell  v.  Fulton, 
31  Pa.  St.  475;  Massot  v.  Hoses,  3  S.  C.  168,  reported  in 
16  American  Reports,  697. 

While  it  is  true  that  such  liens  are  not  favored  by  the 
courts,  yet,  when  they  are  shown  to  exist,  they  must  be 
enforced.  They  are  maintained  to  protect  the  vendors  of 
real  estate  and  are  the  creatures  of  the  vigilance  of  courts 
of  equity.  Wilson  v.  Lyon,  51  111.  169;  Dyer  v.  Martin 
et  al.  4  Scam.  151. 
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Illinois  has  favored  and  enforced  the  remedy  to  a  greater 
extent  than  most  of  the  other  States.  Grove  v.  Miles,  71  111. 
376;   Grove  v.  Miles,  58  id.  339. 

The  consideration  money  remains  a  lien  on  the  property 
until  paid  for,  and  no  one  could  reasonably  suppose  that 
he  could  buy  the  property  clear  of  the  duty  of  payment. 
It  is  charged  upon  the  land  and'  stands  in  the  title."  So  the 
Supreme  Court  of  Pennsylvania  has  decided  in  a  somewhat 
similar  case.  Neds'  Appeal,  31  Pa.  St.  293.  And  see 
authorities  therein  referred  to. 

If  a  vendor's  lien  exists  in  favor  of  Frazier,  subsequent 
purchasers  took  with  notice  of  such  lien,  and  it  can,  there- 
fore, be  enforced  against  them. 

The  agreement  was  spread  at  large  upon  the  records  of  the 
county  where  the  real  estate  conveyed  is  situate.  This  was 
notice  to  all  of  its  terms,  conditions  and  provisions.  They 
stood  in  the  chain  of  title,  and  purchasers  took  with  notice  of 
them.  Chicago,  Rock  Island  and  Pacific  Railroad  Co.  et  al. 
v.  Kennedy  et  al.  70  111.  361;  Cordva  v.  Hood,  17  Wall. 
(U.  S.)  1. 

The  subsequent  purchasers,  who  are  parties  to  the  bill, 
are  chargeable  with  notice  of  the  non-payment  of  the  pur- 
chase money. 

That  which  is  sufficient  to  put  purchasers  upon  inquiry  is 
good  notice.  Russell  v.  Ransom,  76  111.  171;  Babcoch 
v.  List,  57  id.  329;  Parker  v.  Foy,  5  Am.  Eep.  486;  Ham- 
ilton v.  Nutt,  34  Conn.  509. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Defendant  in  error  entered  into  a  written  contract,  on  the 
25th  day  of  February,  1865,  with  John  E.  Squire  and  O.  D. 
Payne,  by  which  he,  in  consideration  of  one  dollar  and  the 
agreements  contained  in  the  contract,  bargained,  sold  and 
conveyed  to  them,  their  heirs  and  assigns,  all  of  the  coal, 
limestone,  iron  ore,  rock  oil,  and  other  minerals  in,  upon  or 
under  a  certain  farm  or  tract  of  land,  which  was  particularly 
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described,  and  containing  700  acres.  The  deed  granted  to 
them,  their  heirs  or  assigns,  as  well  as  their  laborers  and 
workmen,  the  right  to  enter  upon  and  search  for  such  min- 
erals, and  to  dig,  mine,  explore,  and  occupy  with  necessary 
structures  and  buildings,  and  to  mine  and  remove  the  coal, 
limestone,  etc.  And  the  parties  of  the  second  part  were 
bound  to  enter  upon  and  make  search  for  coal,  etc.,  within 
two  years  from  that  date.  They,  by  the  agreement,  had  the 
right  to  abandon  the  land  and  mining  operations  and  remove 
all  structures,  etc.,  when  the  coal  should  be  exhausted. 

The  parties  of  the  second  part  were  bound  to  have  prepa- 
rations made  for  taking  out  coal  for  market  within  two  years. 
They  bound  themselves  and  their  assigns  to  pay  to  the  party 
of  the  first  part  twelve  cents  for  each  ton  of  coal  and  lime- 
stone mined  and  removed  from  the  land,  and  for  ore  ten  cents 
per  ton,  payments  to  be  made  quarterly.  The  agreement  was 
recorded  in  the  proper  office. 

Afterwards,*  the  parties  of  the  second  part  assigned  the 
agreement  to  defendants,  Sawyer,  Manning  and  Clement. 
It  is  alleged  that  they  entered  under  the  agreement,  and  had 
mined  and  removed  25,000  tons  of  coal  from  the  land,  but 
had  not  paid  the  stipulated  price  therefor,  or  any  part  thereof, 
quarterly  or  otherwise;  that  three  thousand  dollars  are  due 
to  complainant,  under  the  agreement,  and  that  sum  is  a  part 
of  the  purchase  money  for  the  coal  thus  sold,  and  has  become 
and  is  a  lien  on  the  coal  and  other  minerals  not  yet  mined  or 
removed  from  the  land;  that  complainant  has  never  received 
any  security  for  the  purchase  money,  and  has  not  waived  or 
discharged  it. 

The  bill  alleges  that  Payne  did  not  part  with  all  of  his 
interest  in  the  contract,  and  that  other  parties,  naming  them, 
claimed  some  interest  in  the  contract. 

The  bill  makes  all  persons  charged  with  claiming  an 
interest  in  the  agreement  parties,  and  prays  that  an  account 
be  taken  and  the  sum  found  due  paid,  and  in  default  thereof 
the  coal  and  other  minerals  still  in  the  land  be  sold,  and  the 
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money  arising  from  the  sale  be  applied  in  payment  of  the 
amount  that  should  be  found  due  to  complainant. 

Clement  answered,  denying  that  Sawyer  and  Manning 
were  the  assignees  of  Squire  and  Payne,  but  that  they  did 
assign  to  one  McGillen,  who  afterwards  assigned  to  Sawyer, 
Manning  and  Clement;  that  he  has  never  been  concerned  at 
any  time  in  mining  coal  on  the  land,  and  denies  that  his 
one-third  interest  is  liable  for  the  payment  of  the  money 
claimed  to  be  due. 

Sawyer,  Payne  and  Crosby  filed  a  demurrer  to  the  bill. 
This  demurrer  was  overruled  by  the  court,  and  the  demur- 
rants failed  to  answer.  The  bill  was  dismissed  as  to 
Clement,  and  the  relief  prayed  was  granted  as  to  the  other 
defendants.  They  appealed  to  the  Appellate  Court  for  the 
Third  District,  in  which  the  decree  was  affirmed,  and  the 
record  is  brought  to  this  court  on  error. 

The  question  is  presented,  whether  these  facts,  admitted  by 
the  demurrer,  afford  grounds  for  the  relief  sought.  Does 
complainant  hold  a  vendor's  or  implied  lien  on  the  coal  or 
minerals  in  the  mine,  and  not  yet  removed,  for  the  unpaid 
purchase  money? 

That  the  coal  and  other  mineral  in  the  mine,  under  the 
soil,  was  real  estate,  is  too  plain  to  admit  of  discussion. 
And  it  is  equally  true  and  manifest  that,  as  such,  it  was 
capable  of  being  conveyed  like  other  real  estate;  and  the 
coal,  stone  and  ore  thus  situated  was  conveyed  by  complain- 
ant to  Squire  and  Payne,  and  they  thereby  received  an  estate 
capable  of  being  inherited  and  conveyed  to  others ;  and  the 
bill  alleges,  and  the  demurrer  admits,  the  estate  was  con- 
veyed by  Squire  and  Payne  to  plaintiffs  in  error.  It,  then, 
appears  that  complainant  was  a  vendor;  and,  being  a  vendor, 
does  he  hold  a  lien  that  may  be  enforced  against  the  remain- 
ing coal,  stone  and  ore  thus  conveyed  and  not  removed  from 
the  mine?  « 

It  is  insisted,  that  the  money  claimed  to  be  due  is  not  pur- 
chase money,  but  is  due,  if  at  all,  for  and  as  the  price  of  the 
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coal  after  it  ceased  to  be  real  estate  and  had  became  personal 
>property;  that  no  money  became  due  until  the  coal  became 
personalty,  and  the  agreement  was  to  afterwards  pay  for  the 
coal  as  personalty  and  not  as  real  estate.  It  is  undeniably 
true,  that  the  time  for  payment  did  not  elapse  until  after  the 
coal  had  been  changed  from  real  to  personal  property.  And 
if,  according  to  the  terms  of  the  agreement,  the  title  to  the 
coal  did  not  vest  in  plaintiffs  in  error  until  the  coal  was  mined 
and  removed,  then  complainant  sold  and  they  purchased 
coal  as  personalty  and  not  as  realty,  and  whatever  is  due, 
is  purchase  money  for  chattels  and  not  for  real  estate.  No 
rule  of  equity  would  justify  the  decree  as  a  lien  on  the  land, 
or  the  coal  as  land,  for  the  purchase  money  of  chattels,  unless 
such  a  lien  should  be  reserved  by  express  agreement. 

But  is  this  the  purchase  money  of  the  chattels,  or  of  the 
real  estate  sold  and  conveyed  by  complainant?  There  can  be 
no  pretence  that  he  ever  received  the  price  for  which  he  sold 
the  minerals  as  land. 

If  the  price  agreed  to  be  paid  for  each  ton  of  coal  removed 
was,  however,  but  a  mode  of  ascertaining  the  amount  of  pur- 
chase money  to  be  paid  for  the  conveyance  of  the  coal  and 
other  minerals  in  the  mine,  then  the  money  as  it  became 
due  was  purchase  money  for  the  coal  conveyed,  as  realty. 
The  fair  and  reasonable  construction  of  the  instrument,  we 
think,  is  that  it  was  a  sale  and  conveyance  of  the  coal  in  the 
mine  on  credit,  and  to  be  paid  at  stated  periods  after  the  coal 
was  removed,  and  that  the  amount  of  each  of  these  quarterly 
payments  was  left  indefinite,  and  the  amount  to  be  ascer- 
tained by  computation  from  the  number  of  tons  removed 
during  the  previous  three  months,  at  the  sum  named  for  each 
ton.  The  time  for  payments  to  be  made  was  not  definitely 
fixed,  and  the  amount  of  each  payment  was  left  contingent, 
depending  upon  the  amount  of  coal  removed  during  each 
period.  But  the  money  thus  to  be  paid  was  purchase  money 
for  the  conveyance  of  the  coal,  stone  and  ore.  The  title  to  the 
coal  undoubtedly  vested  in  the  grantee  in  the  deed,  and  there 
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is  no  pretence  that  it  has  ever  been  paid  for  or  that  any  other 
mode  of  payment  was  ever  agreed  upon  by  the  parties.  If 
the  purchase  money  for  the  coal  sold  and  conveyed  was  not 
to  be  paid  in  this  manner,  in  what  mode  was  it  to  be  paid? 
But  it  is  said  that  complainant  waived  the  lien  because  the 
deed  contemplates  the  sale  of  the  coal  before  payments  are 
to  be  made.  The  deed  does  not  give  the  privilege,  in  terms 
at  least,  to  sell  any  portion  of  the  coal  before  payment,  but 
if  it  does  by  implication  it  would  only  be  a  waiver  pro  tanto 
for  the  coal  thus  removed,  and  not  as  to  that  still  in  the  mine. 
And  the  bill  does  not  seek  to  enforce  a  lien  against  the  coal 
already  removed.  If  it  were,  then  there  would  be  force  in 
the  position.  Were  one  person  to  sell  to  another,  land  cov- 
ered with  timber,  and  invest  him  with  title  by  a  conveyance, 
and  the  grantor  would  thereby  empower  him  to  remove  and 
sell  the  timber,  or  suppose  he  were  to  consent  in  writing  for  the 
vendee  to  do  so,  and  he  were  to  remove  and  sell  all  of  the 
timber,  would  any  one  contend  that  the  vendor  had  thereby 
waived  his  vendor's  lien?  Surely  not.  All  can  see  he  would 
thereby  waive  his  lien  on  the  timber  in  the  hands  of  a  pur- 
chaser, but  not  on  the  land  itself.  So,  of  the  removal  of 
stone,  gravel,  sand  or  earth. 

It  is  said  the  decree  gives  a  lien  on  the  coal  not  yet 
mined  and  removed  for  the  purchase  money  thereon,  which  is 
not  due.  This  is  manifestly  a  .misconception  of  the  question. 
When  the  conveyance  was  made,  the  lien  attached  to  all  of 
the  coal,  etc.,  in  the  mine.  It  attached  as  a  whole  and  not 
in  fragments.  The  price  for  each  ton  did  not  become  a  lien 
on  each  several  ton,  but  the  whole  purchase  money  became 
a  lien  on  all  of  the  coal,  etc.,  in  the  entire  mine.  And  the 
sum  which  became  due  on  the  removal  of  coal  remained 
as  it  was  previously,  a  lien  on  the  balance  which  remained  to 
be  mined.  Hence  the  decree  is  for  the  purchase  money 
which  had  become  due,  and  for  the  sale  of  the  unmined  coal 
for  its  payment,  thus  enforcing  the  lien. 
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It  is  urged,  that  this  is  but  a  license  to  mine,  remove  and 
sell  coal,  etc.,  and  to  pay  therefor  the  prices  fixed  on  the 
various  minerals.  If  this  be  true,  plaintiff  in  error  acquired 
no  legal  rights  by  the  assignment  of  the  deed,  whether  by 
conveyance  or  otherwise.  If  this  was  but  a  license  to  Squire 
and  Payne,  then  it  is  not  the  subject  of  a  conveyance  of  any 
legal  right  or  title,  yet  plaintiff  in  error  claims  the  right  to 
mine,  remove  and  sell  the  coal  mentioned  in  the  grant. 

Again,  it  is  claimed,  the  agreement  to  pay  for  the  coal  is 
but  a  collateral  covenant;  and  in  support  of  the  proposition, 
cases  are  referred  to  where  conveyances  were  made  and  the 
vendee  covenanted  to  pay  the  grantor  an  annuity  for  life,  or 
to  support  him  for  life,  or  to  pay  money  to  others,  which 
were  held  to  be  collateral  covenants,  and  a  vendor's  lien  did 
not  attach.  The  cases  are,  no  doubt,  correctly  determined, 
but  they  are  entirely  unlike  this.  Here  the  covenant  is  to 
pay  the  purchase  money  directly  to  the  vendor,  in  the  man- 
ner specified.  We  fail  to  see  that  this  covenant  to  pay  is 
collateral,  or  relates  to  anything  collateral,  to  this  convey- 
ance. The  sum  named  for  each  ton  of  coal,  stone  or  ore 
removed  was  but  a  mode  of  ascertaining  the  amount  of  con- 
sideration to  be  paid  at  each  installment,  and  not  as  a  sale  of 
each  of  the  various  minerals  when  removed;  and,  if  this  be 
true,  and  of  which  we  entertain  no  doubt,  when  the  convey- 
ance was  made,  the  unpaid  purchase  money  became  a  lien  on 
all  of  each  kind  of  mineral,  and  when  the  money  became  due 
by  removing  one  kind,  it  did  not  release  or  remove  the  lien 
on  another  kind.  The  minerals  were  sold,  the  purchase 
money  was  not  paid,  and,  as  complainant  did  nothing  mani- 
festing an  intention  to  waive  his  vendor's  lien,  equity  will 
hold  that  it  attached  and  must  be  enforced  for  the  amount  of 
purchase  money  due  and  unpaid. 

This  case  is  wholly  unlike  those  where  the  grant  is  of  per- 
sonal property  savoring  of  the  realty,  which  was  to  be 
removed  and  sold  as  chattels,  and  the  vendor  endeavored  to 
enforce  an  implied  or  vendor's  lien  against  the  chattels.    Such 
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a  lien  does  not  attach  to  chattels.  After  this  coal,  stone  or 
ore  is  mined,  complainant  has  no  lien  on  the  chattels,  but  as 
long  as  it  remains  undisturbed  in  the  mine,  it  is  realty,  and 
is  subject  to  the  lien. 

After  a  careful  consideration   of  the  whole  case,   we  are 
unable  to  perceive  any  error,  and  the  decree  is  affirmed. 

Decree  affirmed. 

Scott,  Sheldon,  and  Scholfield,  J.J. :  We  do  not  con- 
cur in  this  opinion. 


Peter  Whitmer  et  al. 

v. 

Commissioners  of  Highways. 

Filed  at  Springfield  September  30,  1880. 

1.  Appeal— -from  order  vacating  road — by  whom.  The  right  of  appeal  from 
an  order  of  commissioners  of  highways  vacating  a  road,  or  part  of  a  road, 
to  three  supervisors,  is  not  limited  to  persons  whose  lands  adjoin  upon  the 
road,  as  the  only  ones  interested.  A  person  may  have  an  interest  in  the 
establishing  or  vacating  of  a  road  merely  as  a  thoroughfare  for  travel,  with- 
out having  any  land  to  be  taken  or  restored. 

2.  The  portion  of  a  public  road  vacated  by  commissioners  of  highways 
did  not  actually  touch  the  land  of  a  party  complaining,  but  was  within  a 
short  distance  of  it,  and  not  far  from  his  house,  which  had  been  built  with 
reference  to  such  road,  and  the  part  vacated  ran  diagonally  across  an  adjoin- 
ing quarter  section  of  land,  the  vacation  carrying  the  travel  around  part  of 
two  sides  of  such  quarter.  The  road  so  vacated  was  a  portion  of  a  road  lead- 
ing from  the  premises  of  the  person  so  situated  to  the  county  seat,  and  to  a 
railroad  station  which  was  his  principal  market.  It  was  held,  such  person 
was  entitled  to  an  appeal  from  the  order  of  vacation  to  three  supervisors. 

3.  Same— -former  decision.  In  the  case  of  Taylor  et  al.  v.  Town  of  Normal, 
88  111.  526,  it  was  held  that  no  person  has  the  right  of  appeal  from  the 
decision  of  commissioners  of  highways  in  laying  out  a  new  road,  or  vacating 
an  old  one,  unless  he  is  the  owner  of  land  adjoining  the  road  to  be  laid  out  or 
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vacated.  If  that  is  to  be  taken  in  the  strict  meaning  of  touching  the  land, 
so  that  no  person  can  appeal  from  such  an  order  unless  he  is  the  owner  of 
land  which  is  actually  touched  by  the  road  to  be  laid  out  or  vacated,  the  con- 
struction adopted  in  that  case  was  a  too  narrow  one. 

Appeal  from  the  Appellate  Court  for  the  Third  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Mc- 
Lean county;  the  Hon.  Owen  T.  Reeves,  Judge,  presiding. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellants: 

The  only  question  in  this  case  is  whether  Thomas  D.  Sahin 
had  a  right  to  appeal  from  the  decision  of  the  commissioners 
of  highways  in  vacating  the  road.  We  claim  that  he  had  a 
direct  and  pecuniary  interest  in  this  road  not  shared  in  by 
the  public  at  large.  Taylor  et  al.  v.  Commissioners  of  High- 
ways, 88  111.  527. 

A  public  highway  is  to  some  extent  an  entirety,  and  each 
land  owner  whose  lands  adjoin  the  road  is  virtually  "  inter- 
ested" in  the  entire  road,  and  any  attempt  to  vacate  a  portion 
of  the  entire  road  can  be  resisted  to  the  extent  of  the  law, 
by  any  person  whose  lands  adjoin  any  portion  of  the  road. 
Gray  v.  Lott,  18  111.  251. 

Sabin's  land  did  adjoin  the  White  Oak  Grove  road.  The 
road  was  one  of  long  standing,  and  in  constant  use.  Sabin 
had  a  right  to  build  his  house  and  barn  upon  that  road,  with 
the  assurance  that  it  would  remain  a  public  highway,  because 
the  public  interest  evidently  required  it,  and  no  impartial 
tribunal  would  ever  permit  it  to  be  closed  up. 

The  case  of  Hoag  v.  Switzer,  61  111.  294,  was  decided  under 
the  old  constitution.  By  the  13th  sec.  art.  2  of  the  bill  of 
rights  of  the  present  constitution,  it  is  provided,  "  Private 
property  shall  not  be  taken  or  damaged  for  public  use,  with- 
out just  compensation." 

We  suggest,  either  the  statute  refusing  any  one  who  is 
interested  the  right  to  question  the  act  of  the  road  commis- 
sioners, does  not  mean  that  the  question  of  interest  is  to  be 
determined  solely  upon  the  question   as  to  whether  the  road 
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touches  the  land  of  the  party  desiring  to  complain,  or  if  it 
does  mean  that,  as  seems  to  be  held  by  this  court,  in  Taylor 
v.  Town  of  Normal,  88  111.  526,  it  is  unconstitutional,  and 
we  respectfully  ask  this  court  to  review  that  decision  in  this 
light.  City  of  Chicago  v.  Rumsey,  87  111.  348;  The  People 
ex  rel.  v.  McRoberts,  62  id.  38;  Keithsburg  and  East.  R.  R. 
v.  Henry,  79  id.  290;  L.  B.  and  M.  R.  R.  Co.  v.  Winslow, 
66  id.  219. 

Mr.  John  E.  Pollock,  for  the  appellees : 

The  only  effect  of  vacating  the  proposed  piece  of  road  will 
be  to  compel  travel  to  pass  along  the  base  and  perpendicular 
of  the  triangle  shown  in  the  north-east  quarter  of  section  14, 
instead  of  allowing  it  to  pass  over  the  hypothenuse. 

Sabin  lives  in  section  11,  on  the  north  side  of  the  road 
between  sections  11  and  14,  on  the  west  side  of  the  White 
Oak  road.  No  portion  of  the  vacated  road  is  on  his  land. 
Brown  and  Snedaker  are  the  only  persons  who  own  the  land 
over  which  the  vacated  road  runs. 

As  counsel  for  appellants  state,  the  only  question  before 
this  court  is,  "whether  Sabin  had  a  right  to  appeal  from  the 
decision  of  the  commissioners  of  highways  in  ordering  said 
road  to  be  vacated."  To  put  it  in  diiferent  words,  is  Sabin 
interested,  within  the  meaning  of  the  statute,  (sec.  58,  Rev. 
Stat.  1877,  p.  875,)  which  says  any  person  interested, 
etc.,  can  appeal.  This  section  of  the  statute  has  been  con- 
strued, and  persons  who  are  interested,  within  its  meaning, 
defined  by  the  Supreme  Court,  in  the  case  of  Taylor  et  al.  v. 
The  Commissioners  of  Highways  of  the  Town  of  Normal, 
88  111.  526. 

Under  a  similar  statute  this  court  held  inferentially  that  a 
party  whose  land  does  not  appear  to  be  taken  or  touched  can 
not  appeal.  Town  of  Winfield  v.  Moffett  et  al.  42  111.  47. 
See  Burnam  et  al  v.  Goffaten  et  al.  50  N.  H.  560. 


292  Whither  et  ah  v.  Comrs.  of  Highways.       [Sept. 

Opinion  of  the  Court. 

If  Sabin  had  a  right  to  appeal,  then  any  person  that  trav- 
eled the  road  had  the  same  right.  The  statute  will  not  bear 
any  such  construction. 

A  party  is  not  entitled  to  damages  by  reason  of  the  con- 
struction of  a  highway  adjoining  and  abutting  against  his 
lands  when  no  part  thereof  has  been  taken  for  the  uses  of 
the  road.  Hoag  v.  Switzer  et  al.  61  111.  294.  It  would  seem 
to  follow  that  if  Sabin  could  not  claim  damages  for  the  vaca- 
tion of  the  road,  he  is  not  interested  within  the  meaning 
of  the  statute. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

In  April,  1879,  a  petition  was  presented  to  the  commission- 
ers of  highways  of  Dry  Grove  township,  in  McLean  county, 
to  vacate  a  portion  of  a  road  known  as  the  White  Oak  Grove 
road.  The  commissioners  of  highways  granted  the  prayer 
of  the  petition,  and  made  an  order  vacating  the  portion  of 
the  road  asked  for.  From  this  order  Thomas  D.  Sabin  took 
an  appeal  to  three  supervisors  of  the  county,  as  provided  by 
statute,  and  on  a  hearing  the  supervisors  reversed  the  decis- 
ion of  the  commissioners  of  highways. 

The  commissioners  of  highways  brought  the  record  and 
proceedings  into  the  Circuit  Court  of  McLean  county  by  writ 
of  certiorari,  which  court,  upon  hearing,  quashed  the  pro- 
ceedings of  the  three  supervisors.  On  appeal  to  the  Appel- 
late Court  for  the  Third  District,  that  court  affirmed  the 
judgment  of  the  circuit  court,  and  the  case  comes  here  on 
appeal  from  the  judgment  of  the  Appellate  Court,  it  making 
the  required  certificate  under  the  statute. 

The  only  question  presented  is,  whether  Sabin  had  such  an 
interest  as  entitled  him  to  take  an  appeal  from  the  order  of 
the  commissioners  of  highways  to  the  three  supervisors. 

The  statute  in  that  regard  is,  that  "  Any  person  or  persons 
interested  in  the  decision  of  the  commissioners  of  highways, 
in  determining  to  or  in  refusing  to  lay  out,  alter,  widen  or 
vacate  any  road,  or  revoking  any  previous   order  or  decision 
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relative  to  any  road,  or  from  the  verdict  of  any  jury  in  assess- 
ing damages  in  opening,  altering  or  vacating  any  road,  may 
appeal  from  such  decision  to  three  supervisors  of  the  county/' 
etc.     Eev.  Stat.  1874,  p.  928,  §  99. 

The  situation  of  Sabin  with  respect  to  the  vacated  portion 
of  the  road  appears  to  be  this :  The  White  Oak  Grove  road, 
running  in  a  south-easterly  direction,  passes  through  sections 
11  and  14,  which  adjoin  each  other,  section  11  being  on 
the  north.  The  vacated  portion  of  the  road  commences 
at  the  north  line  of  section  14,  some  twenty  rods  east  from 
the  north-west  corner  of  the  north-east  quarter,  and  extends 
south-easterly  to  the  east  line  of  the  section  at  a  point  about 
120  rods  north  of  its  south-east  corner. 

There  is  a  public  road  running  along  on  the  north  and  east 
lines  of  section  14,  so  that  the  vacated  portion  of  the  White 
Oak  Grove  road,  and  the  public  road  on  the  north,  and  that 
on  the  east  line  of  the  section  form  the  three  sides  of  a  right 
angle  triangle,  the  vacated  road  being  the  hypothenuse ;  thus 
the  effect  of  the  vacation  being  to  compel  travel  to  pass 
around  the  right  angle  of  the  triangle  along  the  north  and 
east  lines  of  the  section,  instead  of  allowing  it  to  pass  over 
the  hypothenuse.  Brown  and  Snedaker  live  on  the  east  half 
of  section  14,  and  are  the  only  persons  who  own  the  land 
over  which  the  vacated  portion  of  the  road  runs. 

Sabin  owns  and  resides  upon  the  west  half  of  the  south- 
east quarter  of  section  11,  through  which  the  unvacated  por- 
tion of  the  White  Oak  Grove  road  runs. 

It  appears  that  Sabin  built  a  house  upon  his  land  on  the 
White  Oak  Grove  road,  and  solely  with  reference  to  that 
road,  which  is  the  only  road  running  past  his  house;  that 
said  road  is  now,  and  has  been  for  twenty-five  years  past,  the 
regular  traveled  road,  and  the  only  direct  road  from  Sabin's 
farm  over  the  vacated  portion  to  Bloomington,  the  county 
seat  of  the  county,  and  the  only  market  town  and  railroad 
station  convenient  to  that  part  of  the  county  where  Sabin 
resides.     The  point  in  the  north  line  of  section  14,  where  the 
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vacated  portion  of  the  road  commences,  is  only  about  twenty- 
five  or  thirty  feet  from  the  line  of  Sabin's  land,  being  one- 
half  the  width  of  the  road  on  such  north  line,  and  is  only 
100  or  150  yards  distant  from  his  house. 

It  will  thus  be  seen  that  no  part  of  the  vacated  portion  of 
the  road  actually  touches  the  land  of  Sabin,  and  for  that 
reason  it  is  insisted  by  appellee  that  Sabin  had  no  right  of 
appeal  from  the  order  of  the  commissioners  of  highways 
vacating  the  portion  of  the  road  which  they  did,  relying 
upon  the  case  of  Taylor  et  al.  v.*  Town  of  Normal,  %$  111.  526, 
in  support  of  the  position,  where  it  was  held  that  no  person 
has  the  right  of  appeal  from  the  decision  of  commissioners 
of  highways  in  laying  out  a  new  road  or  vacating  an  old  one, 
unless  he  is  the  owner  of  land  adjoining  the  road  to  be  laid 
out  or  vacated.  If  that  is  to  be  taken  in  the  strict  meaning 
of  touching  the  land,  so  that  no  person  can  appeal  from  such 
an  order  unless  he  is  the  owner  of  land  which  is  actually 
touched  by  the  road  to  be  laid  out  or  vacated,  we  are  satisfied 
that  the  construction  there  adopted  was  a  too  narrow  one. 
The  language  of  the  statute  is,  that  any  person  "  interested" 
in  the  decision  of  the  commissioners  of  highways  may  appeal. 
Surely  there  may  be  persons  who  have  a  deep  interest,  ordi- 
narily speaking,  in  the  laying  out  or  in  the  vacating  of  a  road, 
merely  as  a  thoroughfare  for  travel,  without  having  any  land 
to  be  taken  or  restored  to  them  in  consequence  of  laying  out 
or  discontinuing  the  road. 

And  in  allowing  the  right  of  appeal  to  such  persons,  or  to 
one  whose  land  is  not  actually  touched  by  the  road,  it  would 
not  necessarily  follow,  as  is  insisted,  that  any  citizen  of  the 
State  might  appeal,  as  having  an  interest  in  the  public  high- 
ways. 

There  are  degrees  of  such  interest,  rendering  proper  the 
right  of  appeal  in  one  case,  where  it  might  not  be  in  another. 

The  statute  recognizes  that  there  may  be  an  interest  in  the 
laying  out  and  vacation  of  roads  beside  that  arising  from  the 
taking  or  restoration  of  land  to  a  land  owner,  as  well  as  that 
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the  public  at  large  may  be  differently  interested  in  its  requir- 
ing, in  order  to  the  laying  out  or  vacation  of  any  road,  that 
it  shall  be  petitioned  for  by  a  particular  class  of  persons 
within  a  certain  distance,  to- wit,  by  not  less  that  twelve  free- 
holders residing  within  three  miles  of  the  road  so  to  be  laid 
out  or  vacated;  thus  implying,  it  may  be  reasonably  claimed, 
that  there  is  a  special  interest  in  the  road  in  such  class  of 
persons,  or,  at  least,  that  the  sole  interest  in  the  road  is  not 
with  the  land  owners  whose  lands  are  to  be  affected  by 
imposing  upon  or  removing  from  them  the  easement  of  the 
road. 

There  seems  to  be  some  significance  in  this  respect,  too,  in 
the  change  of  phraseology  in  giving  the  right  of  appeal,  in 
the  present  statute,  from  that  of  the  former  statute.  The 
former  statute  (Laws  1861,  p.  258,  sec.  68)  gave  the  right  of 
appeal  from  the  order  of  the  commissioners  of  highways 
laying  out  or  discontinuing  a  road  only  to  the  " owners  of 
or  agents  for  any  tract  of  land  upon  the  route  or  line  of  or 
over  which  the  highway  altered,  discontinued  or  laid  out 
shall  run," 

The  law  of  1872,  and  in  force  since,  (Laws  1871-2,  p.  692, 
sec.  70),  in  giving  such  right  of  appeal,  made  a  change  in 
the  language,  giving  the  right  to  "  any  person  or  persons 
interested  in  the  decision  of  the  commissioners  of  high- 
ways." 

A  broader  term  is  here  used  in  the  latter  statute,  the  word 
"  interested"  admitting  of  a  wider  application  than  the 
words,  owners  of  the  land  upon  the  route  or  line  of  or  over 
which  the  highway  laid  out  or  discontinued  ran,  fairly  indi- 
cative, we  think  it  may  be  said,  of  the  intention  to  enlarge 
the  right  of  appeal  and  extend  it  beyond  the  particular  land 
owners  to  whom  it  had  before  been  given. 

The  laying  out  or  vacation  of  a  public  highway  is  for  the 
public  benefit  and  a  matter  of  public  concern,  and  not  for 
the  benefit  of  the  land  owners  alone,  over  whose  land  the 
road  passes.     The  latter  are  not  necessarily  actors  in  the  pro- 
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ceeding, — they  are  not  required  to  be  of  the  designated  per- 
sons on  whose  petition  only  can  the  road  be  laid  out  or 
vacated.  The  decision  of  the  commissioners  of  highways 
upon  the  question  of  laying  out  or  vacating  the  road  is  of 
general  public  concern,  as  it  pertains  to  a  matter  of  public 
benefit,  and  there  seems  no  reason  why  the  right  of  appeal 
from  such  a  decision  should  be  limited  to  the  particular  indi- 
viduals whose  lands  adjoin  upon  the  road,  and  they  alone  be 
held  to  be  the  persons  who  are  "interested  in  the  decision  of 
the  commissioners  of  highways  in  determining  to  or  in 
refusing  to  lay  out  or  vacate  any  road." 

Without  attempting  to  draw  the  dividing  line  between  the 
persons  who  are  and  who  are  not  interested  in  such  a  decision, 
we  are  of  opinion  that,  although  the  vacated  portion  of  the 
road  here  did  not  actually  adjoin  and  touch  the  land  of  Sabin, 
yet,  circumstanced  as  he  was  with  respect  to  it,  he  had  an 
interest  in  its  continuance,  and  such  an  interest,  that  he  may 
properly  be  considered  as  a  person  interested  in  the  decision 
of  the  commissioners  of  highways  vacating  the  road,  within 
the  contemplation  of  the  statute  giving  the  right  of  appeal 
to  any  person  "interested"  in  such  a  decision;  and  that,  as 
a  person  interested,  he  was  entitled  to  take  the  appeal  which 
he  did  from  the  decision  of  the  commissioners  of  highways 
vacating  the  portion  of  the  road. 

The  judgment  of  the  Appellate  Court  is  reversed  and  the 
cause  remanded. 

Judgment  reversed, 

Scholfield,  J. :  I  do  not  concur  in  this  opinion.  Sabin 
has  no  other  interest  in  the  change  in  the  road  than  any 
other  person  whose  pleasure  or  necessity  may  induce  him  to 
pass  over  the  road.  He  is  not  denied  ingress  or  egress  to  or 
from  his  land  by  the  change,  but  simply,  as  is  everybody  else, 
is  compelled  to  pass  along  the  base  and  perpendicular  of  a 
triangle  instead  of  along  the  hypothenuse.  His  inconve- 
nience differs  from  that  of  every  other  citizen  in  degree  only, 
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but  not  at  all  in  principle.  I  concede  that  any  one  sustain- 
ing a  special  injury  not  common  to  the  public,  is  entitled  to 
appeal,  but  I  deny  that  Sabin  sustained  such  injury. 

Walker,  J. :  I  concur  with  my  brother  Scholfield  in 
his  views  dissenting  from  the  opinion  of  the  majority  of  the 
court. 

Craig,  J. :  I  do  not  concur  with  the  majority  of  the  court 
in  this  decision. 


Charles  W.  Brown,  Admr. 

v. 

Wabash  Railway  Co. 

Filed  at  Springfield  September  30,  1880. 

1.  Jurisdiction  in  chancery — remedy  at  law.  Where  there  is  a  remedy  at 
law,  as  a  general  rule  a  court  of  chancery  will  not  take  jurisdiction. 

2.  Same — as  to  unliquidated  damages.  A  court  of  equity  has  no  jurisdic- 
tion of  a  suit  involving  a  question  of  unliquidated  damages  arising  from  a 
tort.  It  will  not  entertain  a  bill  filed  to  recover  damages  for  the  death  of 
a  person  through  negligence  of  a  railroad  company,  although  the  road  at  the 
time  of  the  injury  was  in  the  hands  of  a  receiver,  and  under  his  entire  con- 
trol, and  he  has  conveyed  the  road  to  purchasers  subject  to  all  liabilities 
incurred  by  the  receiver  in  operating  the  road. 

3.  Conveyance — subject  to  liabilities  and  charges.  Where  a  company  take 
and  retain  possession  of  a  railroad  and  other  property  of  a  former  company 
under  a  deed  made  under  a  decree  of  court  for  a  sale  of  the  property,  the 
deed  containing  a  clause  "  that  said  estate  and  interest  are  hereby  charged 
with  and  shall  pass  by  virtue  of  these  presents,  subject  to  the  payment  of  all 
liabilities  incurred  in  respect  to  the  said  railroad,  or  its  business,  by  the 
said  receiver,"  during  the  pendency  of  the  legal  proceedings  in  which  the 
receiver  was  appointed,  the  grantee  company  will  hold  the  property  conveyed 
to  it,  subject  to  the  payment  of  such  liabilities  as  the  receiver  had  incurred 
while  he  had  the  possession  and  control  of  the  road. 

4.  Same — of  the  remedy.  It  seems  in  such  a  case,  if  the  receiver  is  liable 
for  a  personal  injury  arising  from  the  negligent  management  of  the  road,  the 


298  Brown,  Admr.  v.  Wabash  Ry.  Co.  [Sept. 

Opinion  of  the  Court. 

party  injured,  or  his  representative,  must  first  sue  at  law  and  settle  the 
question  of  the  receiver's  liability,  and  the  amount  of  damages,  and  then  file 
a  bill  in  equity  against  the  grantee  company. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Sangamon  county;  the  Hon.  Charles  S.  Zaiste, 
Judge,  presiding. 

Mr.  N.  M.  Broadwell,  for  the  plaintiff  in  error. 

Messrs.  Hay,  Greene  &  Littler,  for  the  defendant  in 
error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court 

This  was  a  bill  in  equity,  brought  by  Charles  W.  Brown, 
administrator  of  the  estate  of  Burns  Roberts,  deceased,  in 
the  circuit  court  of  Sangamon  county,  against  the  Wabash 
Railway  Company. 

The  substance  of  the  charge  in  the  bill  upon  which  the 
relief  prayed  for  is  predicated,  is  that  Roberts,  on  the  10th 
day  of  July,  1875,  was  killed  by  an  accident  which  occurred 
on  the  Toledo,  Wabash  and  Western  Railway,  the  railroad 
being  then  operated  by  Jacob  D.  Cox,  receiver;  that  the 
deceased  was  at  the  time  an  employee  of  the  receiver  in  the 
capacity  of  fireman  on  an  engine,  and  while  engaged  in  the 
discharge  of  his  duty,  the  engine  was  thrown  from  the  track, 
in  consequence  of  running  upon  a  certain  number  of  cattle 
which  were  then  lying  on  the  track  of  the  railroad;  that  the 
cattle  had  wandered  on  the  road  by  reason  of  the  insufficiency 
of  the  railroad  fence,  which  was  suffered  and  permitted  to 
remain  out  of  repair  by  the  negligence  of  the  receiver;  that 
the  fence  had  been  out  of  repair  for  a  long  space  of  time,  and 
that  the  deceased  exercised  due  care  on  his  part. 

This  suit,  as  it  will  be  observed,  is  by  bill  in  equity,  brought 
by   the    representative    of    a    deceased     person    to    recover 
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unliquidated  damages  for  a  personal  injury,  which  resulted  in 
death,  caused  by  the  negligence  of  one  of  the  defendants  in 
the  bill. 

It  is  an  old  and  well  settled  rule  of  equity  that,  where 
there  is  a  remedy  at  law,  as  a  general  rule  a  court  of  chan- 
cery will  not  take  jurisdiction. 

If  the  deceased  lost  his  life  through  the  negligence  of  the 
receiver,  did  complainant  have  a  remedy  at  law?  If  he  had, 
then  it  is  plain  this  action  can  not  be  maintained.  Where 
the  affairs  of  a  railroad  company  have  passed  into  the  hands 
of  a  receiver,  who  operates  the  road,  and  has  exclusive  con- 
trol, no  reason  is  perceived  why  the  receiver  may  not  be  sued, 
leave  of  the  court  having  been  obtained, for  personal  injuries 
sustained  on  account  of  the  negligent  management  of  the 
road,  and  where  a  recovery  could  be  had  against  a  railroad 
company  operating  a  road,  it  might,  upon  the  same  principle, 
be  had  against  the  receiver.  High  on  Receivers,  sec.  395,  and 
cases  there  cited. 

But  the  ground  upon  which  it  is  contended  a  bill  will 
lie  in  this  case,  as  we  understand  it,  is  that  a  lien  exists  in 
favor  of  complainant  against  the  railroad  property,  and  he  is 
seeking  to  follow  property  affected  with  a  trust  in   his   favor. 

This  position  is  predicated  upon  the  fact  that,  while  Cox 
was  acting  as  receiver,  and  on  the  10th  day  of  June,  1876, 
the  railroad  was  sold  by  decree  of  court  to  certain  persons, 
who,  on  the  12th  day  of  January,  1877,  conveyed  the  rail- 
road, and  all  property  connected  therewith,  to  the  Wabash 
Railway  Company,  and  the  Wabash  Company  took  and 
retained  possession  of  the  road  and  its  property  under  a  deed 
of  conveyance  which  contained  the  following  clause: 

"That  said  estate  and  interest  are  hereby  charged  with, 
and  shall  pass  by  virtue  of  these  presents,  subject  to  the  pay- 
ment of  all  liabilities  incurred  in  respect  to  the  said  railroad, 
or  its  business,  by  the  said  Jacob  D.  Cox,  as  receiver,  during 
the  pendency  of  the  legal  proceedings  above  mentioned." 
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There  is  no  doubt,  under  this  clause  of  the  deed,  in  regard 
to  the  question  that  the  Wabash  Railway  Company  held  the 
property  conveyed  to  it  subject  to  the  payment  of  such  lia- 
bilities as  Cox,  the  receiver,  had  incurred  while  he  had  the 
possession  and  entire  control  of  the  road.  But,  while  this 
may  be  conceded,  it  by  no  means  follows  that  a  court  of 
equity  will  assume  jurisdiction  of  a  case  involving  a  question 
of  unliquidated  damages  arising  from  a  tort.  Had  the  com- 
plainant brought  an  action  at  law  against  the  receiver,  and 
recovered  a  judgment,  and  thus  settled  the  liability  of  the 
receiver,  and  also  settled  the  amount  of  damages  he  was  enti- 
tled to  recover,  and  then  brought  a  bill  in  equity  against  the 
Wabash  Railway  Company  to  subject  the  property  it  received 
from  the  receiver  to  the  payment  of  the  judgment,  a  different 
question  would  have  been  presented. 

But  we  are  aware  of  no  authority  which  would  sanction 
the  right  to  resort  in  the  first  instance   to   a  court   of  equity. 

A  court  of  chancery  is  not  the  forum  in  which  a  question 
of  damages  should  be  settled.  If  it  was,  the  sacred  right  of 
trial  by  jury  could  easily  be  abrogated  and  set  aside  by  merely 
resorting  to  such  a  tribunal. 

A  court  of  equity  has  no  jurisdiction  to  determine  a  ques- 
tion of  damages  of  this  character,  as  is  well  said  by  Story, 
Vol.  2,  sec.  794,  in  the  following  plain  language  : 

"It  may  be  stated,  as  a  general  proposition,  that  for 
breaches  of  contract,  and  other  wrongs  and  injuries  cognizable 
at  law,  courts  of  equity  do  not  entertain  jurisdiction  to  give 
redress,  by  way  of  compensation  or  damages,  where  these 
constitute  the  sole  object  of  the  bill.  For  whenever  the  mat- 
ter of  the  bill  is  merely  for  damages,  and  there  is  a  perfect 
remedy  at  law,  it  is  far  better  that  they  should  be  ascertained 
by  a  jury  than  by  the  conscience  of  the  chancellor.  And, 
indeed,  the  first  foundation  of  equitable  jurisdiction  fails  ill 
all  such  cases,  as  there  is  a  plain,  complete  and  adequate 
remedy  at  law." 
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We  are  well  satisfied  that  a  bill  could  not  be  maintained 
in  a  case  of  this  character  without  a  clear  and  palpable  disre- 
gard of  the  clear  distinction  existing  between  a  court  of 
equity  and  a  court  of  law. 

The  decision  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Elizabeth  Compton 
v. 
The  Bunker  Hill  Bank  et  al. 

Filed  at  Springfield  September  30,  1880. 

1.  Chancery — setting  aside  a  deed  for  fraud,  duress,  etc.  Where  a  wife  exe- 
cuted and  acknowledged  a  deed  conveying  her  land  to  a  hank  whose  money 
her  husband  had  embezzled  to  a  large  amount,  to  save  him  from  arrest  and 
criminal  prosecution,  and  it  appeared  that  the  wife  was  urged  to  make  the 
conveyance  by  her  husband  and  brother,  who  informed  her  that  if  she  would 
do  so  the  bank  would  not  prosecute,  and  the  bank  had  no  knowledge  of  any 
such  representations  being  made  to  induce  the  execution  of  the  deed,  nor 
authorized  any  to  be  made,  and  none  of  its  officers  had  any  conversation  with 
the  grantor  on  the  subject,  it  was  held  that  a  court  of  equity  would  not  set 
the  deed  aside  for  fraud,  duress,  or  imposition. 

2.  Fraud — by  third  persons,  as  against  grantee  in  deed.  If  a  person  is 
induced  to  execute  a  deed  for  land  to  another,  through  the  false  representa- 
tions of  a  third  person  having  no  authority  to  act  for  the  grantee,  and  the 
latter  had  no  knowledge  that  such  representations  had  been  made,  prior  to 
receiving  the  deed,  nor  any  person  authorized  to  act  for  him,  the  grantee  will 
not  be  affected  by  such  fraudulent  representations. 

3.  Duress — threats  of  arrest.  Where  a  person  has  committed  a  crime,  a 
threat  to  have  him  arrested  and  imprisoned,  being  only  a  threat  of  a  lawful 
arrest,  will  not  constitute  duress,  in  any  such  sense  as  will  discharge  him 
from  liability  upon  a  contract  to  indemnify  the  person  injured  by  the  com- 
mission of  the  offence. 

4.  Chancery — setting  aside  deed  made  for  unlawful  purpose.  While  a  court 
of  equity  will  not  lend  its  aid  to  enforce  the  performance  of  a  contract  which 
has  been  entered  into  by  both  parties  for  an  illegal  purpose, — yet  when  the 
contract,  has  been  executed  by  one  party  by  conveying  real  estate  for  the 
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purpose  of  compounding  a  felony,  the  court  will  not  in  general  interfere,  but 
will  leave  the  title  to  the  property  where  the  parties  have  placed  it. 

5.  Jurisdiction  of  appeals  in  chancery  cases.  Under  the  act  of  1879, 
amendatory  of  the  Practice  act,  section  88,  appeals  and  writs  of  error  lie  in 
chancery  cases  precisely  as  in  cases  at  law,  so  that  if  a  freehold  or  franchise  is 
involved  in  a  suit  in  chancery  it  may  be  brought  directly  from  the  trial  court 
to  this  court  for  review. 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the 
Hon.  W.  R.  Welch,  Judge,  presiding. 

Messrs.  Yancey  &  Bichakds,  and  Mr.  L.  P.  Peebles, 
for  the  appellant : 

It  has  long  been  settled  that  a  man  may  avoid  his  act : 
1st,  from  fear  of  loss  of  life;  2d,  of  loss  of  member;  3d,  of 
mayhem,  or  great  bodily  harm;  4th,  of  imprisonment.  Bacon's 
Abridg.  Decrees,  253 ;  Fass  v.  Hildreth,  10  Allen,  76 ;  Foshay 
v.  Ferguson,  5  Hill,  154;  Bogle  v.  Hammons,  2  Heisk.  136; 
Belote  v.  Handeson,  5  Cold.  474;  Baker  v.  Martin,  12  Wall. 
158 ;  Branden  v.  Piece,  7  id.  214 ;  Helm  v.  Helm,  11  Kane,  14. 

The  modern  tendency  is  to  overthrow  every  thing  which  is 
built  on  fraud  or  violence.  Foshay  v.  Ferguson,  5  Hill,  158; 
Tapley  v.  Tapley,  10  Minn.  458;  United  States  v.  HucJwhee, 
16  Wall.  432  ;  Walbe  v.  Parker,  5  Cold.  476  ;  Mann  v.  Lewis, 
3  W.  Ya.  223;  Mann  v.  McVey,  3  id.  238;  1  Pars.  Cont. 
(5  ed.)  395. 

When  a  contract  is  procured  to  be  executed  under  a  threat 
of  arrest  under  a  warrant,  it  hns  been  held  to  be  void,  not 
only  because  it  was  given  under  duress,  but  because  it  is 
against  public  policy  to  permit  such  abuse  of  process.  Bane 
v.  Detrich,  52  111.  20;  Fay  et  al.  v.  Oatley,  6  Wis.  42;  Hen- 
derson v.  Palmer,  71  111.  579;  1  Pars.  Cont.  (6th  ed.)  392; 
Foshay  v.  Ferguson,  supra. 

Father  and  son  may  each  avoid  his  obligation  obtained 
by  duress  of  the  other,  and  so  husband  by  duress  of  the  wife, 
and  conversely  the  wife  may  avoid  her  act  by  the  duress  of 
the  husband.     Bac.  Abr.  "  Duress  "  B;  Plummer  v.  The  Peo- 
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pie,  16  111.  360;  Brocks  v.  Berryhill,  20Ind.  87;  Eadie  v. 
Shurmon,  26  1ST.  Y.  9 ;  Green  v.  Scranage,  19  Iowa,  461. 

A  contract  obtained  by  threat  and  fear  of  battery,  or  arrest 
or  imprisonment,  or  destruction  of  property,  may  be  avoided 
on  the  ground  of  duress — for  there  is  nothing  but  the  form 
without  the  substance — it  wants  the  voluntary  assent  of  the 
party  to  be  bound  by  it.  Bane  v.  Detrich,  supra;  Spaids  v. 
Barrett  et  al  57  111.  292;  Oates  v.  Hudson,  (6  Exch.)  346; 
Nelson  v.  Suddaeth,  1  Hese  &  Muf,  350;  Saspartas  v.  Jen- 
nings, 1  Bay  S.  C.  470. 

Where  money  and  other  valuable  things  is  paid  to  prevent 
a  criminal  prosecution,  the  contract  is  immoral  and  clearly 
against  the  law. 

If  money  is  paid  on  an  agreement  not  to  prosecute  for  a 
criminal  offence,  it  would  be  compounding  a  felony,  and 
would  of  itself  constitute  a  crime  indictable  and  punishable 
as  such.  Brothdell  v.  Braider,  51  111.  234;  Commonwealth  v. 
Peas,  16  Mars.  91 ;  Collins  v.  Blantar,  2  Wils.  347. 

It  is  doubtless  true  that  under  our  statute  a  person  may 
receive  compensation  for  the  private  injury  occasioned  by  the 
commission  of  the  crime,  yet  if  there  is  any  promise  or  agree- 
ment not  to  prosecute  held  out  as  an  inducement  to  make  such 
reparation,  this  would  be  compounding  a  crime,  and  that  part 
of  the  consideration  would  be  illegal  and  would  vitiate,  and 
render  the  whole  contract  void.  The  general  rule  being  that 
if  any  part  of  an  entire  agreement  or  promise  is  illegal,  it  taints 
the  whole  transaction  and  a  deed  based  upon  such  an  agree- 
ment would  be  void.  1  Parsons  on  Cont.  456;  Henderson  v. 
Palmer,  71  111.  579;  Burls  v.  Albe,  26  Yt.  184;  Derring  v. 
Chapman,  22  Me.  488 ;  Dedham  Bank  v.  Checkering,  4  Pick. 
314 ;  Carlton  v.  Bailey,  7  Foster  (N.  H.)  230 ;  Hoover  v.  Price, 
27  Miss.  113. 

Messrs.  John  M.  &  John  Mayo  Palmer,  for  the  appellees: 

The   sole   object   of  the  bill   filed  by  the  appellant  in  the 

court  below,  is  to  compel  the  cancellation  of  a  single  deed  of 
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conveyance  made  by  herself  to  one  of  the  appellees.  Enos 
et  al.  v.  Hunter,  4  Gilrn.  211. 

The  facts  disclosed  by  the  record  are  that  the  husband  of 
the  appellant,  a  trusted  employee  of  the  bank,  embezzled  a 
large  sum  of  its  money. 

That  the  husband -of  the  appellant,  for  reasons  of  his  own, 
and  without  the  participation  of  the  officers  of  the  bank  in 
the  effort,  induced  her  to  execute  the  deed  in  question. 

All  the  testimony  shows  that  the  officers  of  the  bank  did 
no  more  with  respect  to  the  deed  than  to  accept  it;  so  that 
the  allegation  contained  in  the  bill  of  "threatening  to  arrest 
her  husband,"  is  unsupported. 

The  authorities  cited  for  appellant,  numerous  as  they  are, 
must  be  considered  wholly  inapplicable,  for  no  duress  is  shown 
with  respect  to  the  appellant  or  her  husband. 

The  testimony  shows  that  the  wife  was  profoundly  con- 
cerned in  the  situation  of  her  husband,  and  united  with  him 
in  making  partial  restitution  to  the  bank.  Her  anxiety  for 
his  safety  from  prosecution  was  a  powerful  motive  for  her 
conduct;  but  there  is  nothing  in  the  circumstances  or  the  con- 
duct of  the  officers  of  the  bank,  who  are  but  trustees  for  un- 
fortunate creditors,  which  renders  it  proper  that  the  deed  in 
question  should  be  set  aside. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity  by  appellant  against  appellees,  to 
set  aside  a  deed  of  a  house  and  lot,  on  the  ground  that  it  was 
executed  by  reason  of  fraud,  duress  and  imposition. 

The  court  below  decreed  that  the  bill  be  dismissed. 

The  facts  on  which  the  relief  is  sought,  are:  George  Comp- 
ton,  the  husband  of  the  appellant,  was  cashier  of  the  Bunker 
Hill  Bank,  a  corporation  doing  a  general  banking  business  at 
Bunker  Hill,  Macoupin  county,  Illinois.  It  was  discovered 
that  he  and  one  J.  A.  Beach    had  embezzled  the  funds  of  the 
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bank,  and  upon  being  interrogated  in  reference  thereto,  he 
admitted  that  he  had  used  funds  of  the  bank  to  the  amount  of 
about  $6,000.  This  admission  was  made  on  the  23d  of  Octo- 
ber, 1877.  On  the  same  day  the  board  of  directors  of  the 
bank  unanimously  adopted  and  entered  upon  their  records, 
the  following  resolution  : 

"Whereas,  Messrs.  J.  A.  Beach  and  George  Compton, 
having,  by  their  statement  to  the  board  of  directors,  shown 
a  deficit  in  the  money  belonging  to  the  bank,  for  which  they 
are  responsible,  amount  of  said  deficit  not  at  this  time  known, 
that  in  consideration  of  said  Beach  and  Compton  making  a 
full  statement  of  the  amount  due,  and  also  making  the  bank 
secure  in  way  of  deeds  to  real  estate  and  transfers  of  per- 
sonal property,  so  far  as  they  in  their  power  can  do,  we  here- 
by agree  and  promise  that  no  criminal  prosecution  will  be 
made  against  them  by  the  board. " 

Compton  subsequently  admitted  that  the  amount  which  he 
had  appropriated,  belonging  to  the  bank,  was  $7,781  25. 

On  the  same  day,  and  after  the  adoption  of  the  resolution, 
the  deed  in  controversy  was  executed. 

The  circumstances  connected  with  the  execution  of  the 
deed,  are  thus  detailed  by  the  appellant  in  her  evidence: 
"All  I  knew  about  the  officers  of  the  bank  charging  him" 
(her  husband)  "with  embezzlement,  is  what  I  heard  from  the 
outside  and  from  my  husband;  he  told  me  the  officers  of  the 
bank  werl  going  to  hold  him  and  Mr.  Beach  accountable  for 
the  losses.  On  or  about  the  23d  of  October,  1877,  I  signed 
what  they  said  was  a  deed;  I  neither  read  it  nor  had  it  read 
in  my  presence ;  my  sister  Hellen,  my  brother  Frank,  Mr. 
Harry  Budd,  Mr.  Compton,  and  my  daughter  Fanny,  were 
all  who  were  present  when  the  deed  was  executed ;  I  received 
no  consideration  for  the  deed;  the  inducement  offered  me  was, 
my  brother  Frank  came  to  me  and  said  the  people  were  all 
angry  with  my  husband.  By  that  I  thought  he  meant  all  the 
bank  people,  officers  and  depositors,  and  that  in  order  to 
appease  them,  and  save  my  husband,  and  save  him  from  the 
20—96  III. 
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penalty  of  the  law,  I  ought  to  part  with  everything,  even  to 
my  wardrobe ;  and  he  said,  '  In  fact,  you  must  do  it.'  And 
when  I  signed  the  deed,  I  said  to  my  husband,  ought  I  not 
to  have  some  written  promise  from  the  bank  that  it  was  to 
save  him  from  all  further  difficulty?  And  he  said  it  was 
recorded  on  the  minutes  of  the  bank,  and  that  was  the  same 
as  a  written  promise  to  that  effect,  and  I  stated  that  on  those 
conditions  I  signed  the  deed.  I  was  under  great  nervous 
excitement  at  the  time,  and  can't  distinctly  recollect  all  that 
was  said.  I  do  remember,  however,  that  my  brother  said  that 
they  would  imprison  my  husband  if  I  did  not  sign  the  deed. 
Mr.  Compton  said  that  the  bank  had  agreed,  and  it  was  on 
the  minutes,  to  release  him  from  criminal  prosecution,  if  I 
would  sign  the  deed." 

Other  evidence  clearly  shows  that  neither  the  directors  of 
the  bank,  nor  any  one  else  representing  the  bank,  were  pres- 
ent when  the  deed  was  signed,  or  had  any  conversation  with 
appellant  in  regard  to  signing  it.  The  deed  was  produced  by 
appellant's  husband,  signed  and  acknowledged  by  himself  and 
her,  and  by  him  delivered  to  the  bank.  And  it  is  also  shown 
that  no  one  representing  the  bank  had  any  knowledge  of  the 
representations  that  were  made  to  appellant,  to  induce  her  to 
execute  the  deed.  The  suggestion  of  appellant's  counsel 
that  appellant's  husband,  in  this  transaction,  was  representing 
the  bank,  is  contrary  to  the  unquestioned  facts.  He  was 
representing  himself,  and  trying  to  screen  himself  from  a 
just  prosecution  at  the  hands  of  the  bank,  for  the  crime  of 
embezzling  its  funds,  and  it  was  to  aid  him  in  this  that 
appellant  executed  the  deed.  Appellant's  brother,  as  he  admits, 
acted,  as  he  thought  at  the  time,  in  the  interest  of  appellant 
and  her  husband.  Certainly,  he  had  no  authority  to  act  on 
behalf  of  the  bank,  and  he  did  not  assume  to  have  such 
authority. 

Even  then,  if  appellant  was  induced  by  false  representa- 
tions of  her  husband  and  brother  to  execute  the  deed,  since 
those  representations  were  neither  induced  by,  nor  made  of 
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the  knowledge  of,  those  representing  the  bank,  the  bank  can 
not  be  affected  by  them.  Spurgin  v.  Traub  et  al.  65  111.  170; 
Marston  v.  Brittenham,  76  id.  611. 

The  guilt  of  appellant's  husband  is  clear  and  is  not  contro- 
verted; and,  therefore,  any  threat  which  may  be  implied,  from 
the  resolution  of  the  board  of  directors,  to  prosecute  him 
for  the  offence  of  which  he  was  thus  guilty,  does  not  con- 
stitute duress.  Eddy  v.  Herrin,  17  Me.  (5  Shepley)  338; 
Whitfield  v.  Longfellow,  13  id.  146. 

The  gist  of  appellant's  case  is  that  her  deed  was  executed 
in  consideration  of  an  agreement  to  compound  a  criminal 
offence,  which  is  in  contravention  of  law,  and  she  has  not 
realized  therefrom  the  result  that  she  anticipated. 

We  said  in  St.  L.,  J.  &  C.  B.  B.  Co.  v.  Mathers,  71  111.  598 : 
aA  court  of  equity  will  not  lend  its  aid  to  enforce  the  per- 
formance of  a  contract  which  appears  to  have  been  entered 
into  by  both  the  contracting  parties  for  the  express  purpose 
of  doing  that  which  is  illegal;  and  where  such  a  contract  has 
been  executed  by  one  of  the  parties  by  conveying  real  estate, 
a  court  of  equity  will  not,  in  general,  interfere,  but  will  leave 
the  title  to  the  property  where  the  parties  have  placed  it." 
This  is  but  the  repetition  of  an  old  and  well  established  prin- 
ciple of  equity  jurisprudence,  and  it  was  previously  applied  by 
this  court  in  Jerome  v.  Bigelow,  66  111.  452  and  Liness  v. 
Hesing,  44  id.  113. 

The  same  principle  controled  in  Beed  v.  McKee  et  al.  42 
la.  689,  cited  by  appellant's  counsel,  but  that  case  differed 
from  the  present,  in  this:  It  was  a  bill  to  foreclose  a 
mortgage  given  to  secure  certain  promissory  notes,  which  had 
been  given  to  compound  a  crime  of  embezzlement.  The  con- 
tract was  still  executory,  and  the  court  would  not  lend  its  aid 
to  enforce  its  performance.  In  the  present  case,  on  the  con- 
trary, the  contract  has  been  fully*  executed  and  the  property 
conveyed,  and  the  court  is  asked  to  lend  its  aid  to  open  it  up, 
cancel  it  and  set  aside  the  conveyance.  Allison  v.  Hess,  28 
la.  389,  is  more  analogous.    There,  the  conveyance  had  been 
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made  to  compound  the  felony  of  the  son  of  the  petitioner, 
and  the  court  held  that  the  conveyance  could  not  be  set  aside, 
observing:  "  And  the  rule  seems  to  be  well  settled,  that 
where  a  contract  is  illegal,  whether  it  is  because  of  being 
malum  prohibitum  or  malum  in  se,  the  law  will  not  afford 
affirmative  relief  to-either,  but  will  leave  the  parties  as  it  found 
them.'7  Like  ruling  obtained  in  Inhabitants  of  Worcester  v. 
Eaton,  11  Mass.  377.  Smith  v.  Rowley,  66  Barb.  503,  is  almost 
literally  the  same  as  this  case.  There,  a  married  woman 
filed  her  bill  to  set  aside  her  conveyance,  upon  the  alleged 
ground  that  it  was  obtained  from  her  by  duress  and  undue 
influence.  Her  husband  was  charged  by  the  defendant  with 
embezzlement  from  him,  to  a  large  amount,  and  she  claimed 
that  she  executed  the  deed  in  question,  under  an  under- 
standing and  implied  agreement  that  in  case  she  executed 
the  deed  in  question,  the  defendant  would  refrain  from  prose- 
cuting her  husband  for  the  embezzlement. 

The  husband's  guilt  was  clear,  and  the  deed  was  executed 
upon  his  request.  The  court  said:  "If  her  story  is  correct, 
the  deed  would  seem  to  be  void,  on  the  ground  that  it  was 
executed  in  consideration  of  compounding  a  criminal  offence, 
and  was  contrary  to  the  statute.  But  though  the  deed  may 
be  void  for  such  reason,  equity  does  not  relieve  the  party 
who  executed  it  upon  or  for  such  immoral  and  illegal  con- 
sideration and  purpose." 

Perceiving  no  error  in  the  ruling  below,  the  decree  will  have 
to  be  affirmed. 

A  motion  was  made  to  dismiss  this  appeal  on  the  ground 
that  it  should  have  been  taken  to  the  Appellate  Court,  in- 
stead of  to  this  court.  Under  the  act  of  1877,  the  motion 
would  have  prevailed.  Young  v.  Stearns,  91  111.  221  ;  Fleisch- 
man  v.  Walker  et  al.  id.  318;  Williams  et  al.  v.  Ayers  et  al. 
92  id.  16.  But,  under  the  Amendatory  Practice  act  of  1879, 
(Laws  of  1879,  p.  222,  §  88,)  appeals  and  writs  of  error  lie 
in  chancery  cases  precisely  as  in  cases  at  law,  so  that  now  in 
chancery   cases    in    which    a   franchise    or    freehold,   etc.,   is 
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involved   the  appeal  or  writ  of  error  brings   the  case  direct 
from  the  circuit  court  to  this  court. 

Judgment  affirmed. 

Dickey,  Ch.  J.,  and  Scott,  J.:    We  can  not  concur  in  the 
view  taken  of  this  case  in  this  decision. 


Mary  A.  Swift 


v. 

The   Railway  Passenger    and    Freight  Conductors' 

Mutual  Aid  and  Benefit  Association  et  al. 

Filed  at  Springfield  September  SO,  1880. 

r 

1.  Assignment — of  insurance  on  life  policy  in  equity.  A  party  holding  a 
policy  in  an  association  which  entitled  him,  in  case  of  personal  injury,  to 
certain  benefits,  and  the  sura  of  $2500  to  his  representatives,  etc.,  on  his 
death,  on  payment  of  all  assessments  against  him,  and  he  being  absent  from 
home  and  indebted  for  assessments  which  he  was  unable  to  pay,  sent  his 
wife  a  writing  that  he  made  his  life  policy  read  for  her  benefit  in  case  of 
his  death,  and  for  her  special  benefit  and  all  that  might  be  derived  there- 
from; and  also  wrote  to  her  of  his  inability  to  pay  his  dues,  and  that  "this 
makes  the  policy  yours,  if  you  will  keep  it  up;"  and  she  paid  the  assess- 
ments accordingly:  Held,  that  this,  in  connection  with  the  wife's  act, 
amounted  to  an  equitable  assignment  of  the  sum  payable  by  the  policy  on 
his  death,  but  not  of  the  sum  payable  for  personal  injury,  and  that  on  his  death 
she  was  entitled  to  receive  the  sum  due  on  the  policy. 

2.  Life  Policy — right  to  assign  same.  When  neither  the  wife  nor  the 
children  of  an  assured  have  any  vested  interest,  conditional  or  otherwise, 
in  an  insurance  of  the  party's  life  so  long  as  he  lives,  but  the  contract  is 
between  the  assured  and  the  insurer,  the  assured  may  make  an  equitable 
assignment  of  the  same. 

Appeal  from  the  Appellate  Court  for  the  Third  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  McLean  county;  the  Hon.  Owen  T.  Reeves,  Judge, 
presiding. 
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Mr.  H.  R.  Benson,  Mr.  H.  L.  Kaer  and  Mr.  O.  W.  Ald- 
RICH,  for  the  appellant. 

Messrs.  Bloomfield  &  Hughes,  for  the  appellee. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 
Court : 

Clark  Swift  was  a  member  of  "The  Railway  Conductors' 
Mutual  Association,"  etc.,  and  by  reason  of  his  membership, 
under  the  provision  of  their  articles  of  association,  had  an 
insurance,  by  which  that  company  was  liable  to  pay,  in  case 
of  his  death,  $2500.  By  the  rules  of  the  association,  to 
which  he  was  a  party,  by  becoming  a  member,  it  was  provided 
that  the  money  to  arise  from  the  insurance  might  be  disposed 
of  by  will,  and  if  not  so  disposed  of,  should  belong  to  and 
be  paid  to  his  widow,  or  in  case  he  had  no  widow,  then  to  his 
legal  heirs  or  representatives.  Some  time  in  1875,  while  he 
was  a  member  of  the  association,  and  had  the  dues  paid  up 
regularly,  he  made  a  will,  by  which  he  gave  his  two  daugh- 
ters, Emma  and  Etta,  all  the  proceeds  of  this  life  insurance, 
to  be  paid  to  them  at  the  age  of  18  years,  provided  they  both 
arrived  at  the  age  of  18  years,  and  appointed  John  L.  White 
the  executor  of  his  will,  and  afterwards  delivered  his  will  and 
his  certificate  of  membership  to  White. 

In  February,  1877,  he  went  to  California.  There  were  then 
assessments  due  to  the  association,  which  had  to  be  paid,  in 
order  to  preserve  the  insurance,  amounting  to  $38.00.  Swift 
remained  in  California  until  May,  1878,  when  he  died  there. 

His  wife,  .and  his  two  children  by  a  former  wife,  were  then 
living  in  Illinois. 

In  December,  1877,  he  wrote  a  letter,  dated  Valley  Post 
Office,  December  10,  1877,  addressed  to  his  wife,  in  which  he 
said : 

"My  assessments  of  Green  man,"  (an  officer  of  this  associa- 
tion,) "  are  all  legitimate.  I  wrote  him  when  I  first  came  west 
they  should  be  paid,  but  I  have  not  now  the  money  to  pay. 
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If  I  should  be  taken  away  you  would  get  $2000,  if  you  choose 
to  pay  the  assessments.  I  will  refund  them  to  you,  if  I 
live.  *  *  *  The  enclosed  note  makes  the  policy  yours, 
if  you  wish  to  keep  it  up.     *     *     * 

Yours,  as  ever, 

Clark." 
In  that  letter  he  enclosed  to  his  wife  a  writing,  in  the  words 

following: 

"  Bear  Valley  Post  Office, 

San  Diego,  CaL,  Dec.  11,  1877. 

Know  all  men  by  these  presents,  that  this  is  my  wish,  made 
in  sound  mind,  that  I  revoke  all  former  life  insurance  poli- 
cies, and  do  this  day,  Dec.  11,  1877,  make  my  policy  of  the 
Conductors'  Life  and  Benefit  Association,  read  for  the  benefit 
of  Mrs.  M.  A.  Swift,  in  case  of  my  death,  and  for  her  special 
benefit  all  that  may  be  derived  therefrom. 

Clark  Swift." 

After  the  receipt  of  these  papers,  Mary  A.  Swift,  the  wife, 
paid  up  the  assessments,  amounting,  as  stated  above,  to 
$38.00. 

The  association  admits  its  liability  to  pay  $2500  upon  this 
insurance,  and  is  willing  to  pay  it  to  whomsoever  is  entitled 
to  receive  it.  John  L.  White,  as  executor  of  the  estate  of 
Swift,  claims  the  money  for  the  benefit  of  the  children,  Emma 
and  Etta.  Mary  A.  Swift,  the  wife,  claims  the  insurance 
money  by  virtue  of  the  instrument  in  writing  set  forth 
above. 

This  is  a  proceeding  in  chancery,  instituted  by  Mrs.  Swift, 
to  which  the  association,  and  the  executor  of  Clark  Swift's 
will,  are  made  parties  defendant.  Cross  bills  were  filed  and 
issues  formed,  the  case  heard,  and  by  the  decree  of  the  court 
the  bill  of  the  complainant  was  dismissed,  and  it  was  decreed 
that  White,  the  executor,  was  entitled  to  receive  the  proceeds 
of  the  amount  due  upon  the  certificate  of  membership  of  the 
association,  and  that  he  refund  therefrom  the  amount  of  the 
assessments  paid  by  Mrs.  Swift,  the  complainant,  amounting, 
with  interest,  to  the  sum  of  $41.80. 
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From  this  decree,  Mrs.  Swift  appealed  to  the  Appellate 
Court,  and  the  decree  of  the  circuit  court  was  there  affirmed, 
and  from  that  decision  she  appeals  to  this  court. 

It  is  insisted  by  appellee  that  the  writings  forwarded  to  his 
wife  by  Clark]  Swift,  from  California,  do  not  constitute  an 
assignment, — a  present  transfer  of  his  interest  in  the  certifi- 
cate of  membership,  and  of  the  rights  which  might  arise 
thereunder.  They  were  evidently  drawn  by  an  illiterate 
man,  not  familiar  with  the  forms  of  legal  instruments;  and, 
while  some  of  the  phrases. used  would  seem  to  indicate  that 
he  regarded'one  of  the  instruments  as  a  will,  yet,  upon  the 
whole,  we  think  that  they  contain  the  elements  of  an  assign- 
ment. In  other  words,  that  he  intended  by  those  writings 
to  offer  to  his  wife  to  make  the  contract  that  if  she  would 
pay  the  assessment  due  and  to  become  due,  she  should  be 
entitled  to  the  insurance  money  to  arise  in  case  of  his  death. 
He  says :  "I  do  this  day  make  my  life  policy  of  the  Conduc- 
tors' Life  and  Benefit  Association  read  for  the  benefit  of 
Mrs.  M.  A.  Swift,  my  wife,  in  case  of  my  death,  and  for  her 
special  benefit,  all  that  may  be  derived  therefrom." 

Had  he  made  a  contract  with  this  association  by  which  they 
had  taken  up  his  certificate  of  membership,  and  had  made  a 
regulation  which  should  make  the  money  under  the  contract 
payable  absolutely  to  his  two  daughters  in  case  of  his  death, 
there  can  be  no  doubt  that  Clark  Swift's  interest  in  this  con- 
tract, and  his  control  over  it,  was  such  that  he  might,  with 
the  consent  of  the  corporation,  have  surrendered  this  certifi- 
cate, and  have  rescinded  the  contract,  and  might  have  made 
another.  He  evidently  supposed  that,  by  his  own  solemn 
declaration,  he  could  place  that  certificate  in  the  same  condi- 
tion in  which  it  would  be  if  it  read  upon  its  face  that  it  was 
taken  for  the  benefit  of  his  wife,  Mrs.  M.  A.  Swift.  Thus, 
in  his  letter  dated  the  day  before,  which  must  be  regarded  as 
part  of  the  same  transaction,  he  says:  "  The  enclosed  note" 
(referring,  no  doubt,  to  the  document  spoken  of  above) 
"  makes  the  policy  yours,  if  you  wish  to  keep  it  up."     The  con- 
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tract  between  Mr.  Swift  and  the  association,  growing  out  of 
his  membership  and  the  clauses  of  their  articles  of  associa- 
tion, required  him  to  pay  certain  dues  periodically,  and,  in 
consideration  thereof,  the  association  was  to  pay  to  him  certain 
specified  amounts,  in  case  of  injury  to  his  person,  and  certain 
other  specified  amounts,  in  case  of  his  death,  to  his  widow; 
and,  in  want  of  a  widow,  to  his  children,  in  absence  of  a 
will.  But,  in  case  of  a  will,  to  such  person  or  persons  as 
should  be  designated  in  his  will. 

He  was  unable  to  pay  the  dues,  and  was  liable  to  lose  his 
membership.  He  writes  to  his  wife,  and  says  to  her,  if  you 
will  take  this  policy  and  pay  the  dues,  you  shall  have  the 
benefits,  if  any,  to  arise  from  it  on  account  of  my  death, 
should  it  occur.  He  did  not  offer  her  the  benefits  to  arise 
under  the  contract  from  personal  injury,  should  that  occur. 
The  language  of  the  writing  dated  December  11,  1877,  which 
is  relied  upon  as  showing  that  this  writing  was  meant  merely 
for  a  will,  wherein  he  says,  "  I  make  my  policy  read  for  the 
benefit  of  Mrs.  M.  A.  Swift,  in  case  of  my  death,"  is  readily 
understood  when  the  dual  character  of  the  contract  is  kept 
in  mind.  It  plainly  means  for  the  benefit  of  my  wife,  in  case 
of  my  death,  and  for  the  benefit  of  myself  in  case  of  personal 
injury.  It  was  the  benefits  to  arise  in  case  of  death  which 
were  assigned,  and  it  was  not  meant  that  the  assignment 
offered  was  not  to  take  effect  until  his  death.  The  intention 
was  to  offer  a  present  transfer  to  her  of  a  right  to  such  bene- 
fits as  might  or  might  not  arise,  and  could  only  arise  in  case 
of  his  death. 

This  was  an  offer  which  she  had  a  right  to  accept.  She 
did  accept  it,  and  paid  the  dues.  We  are  inclined  to  hold 
that  these  writings,  in  connection  with  the  action  of  the  wife, 
accomplished  a  transfer  or  assignment  to  his  wife  of  all  his 
interest  in  the  certificate,  so  far  as  his  insurance  of  his  life 
was  concerned. 
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Mr.  Justice  Mulkey,  dissenting. 

It  is  strenuously  insisted  that  this  contract  was  of  such  a 
character  that  it  could  not  be  assigned,  even  equitably,  by 
Clark  Swift. 

We  think  otherwise.  Neither  the  wife  nor  children  had 
any  vested  interest,  conditional  or  otherwise,  in  this  insurance 
money  so  long  as  Clark  Swift  lived  and  owned  and  controlled 
this  contract.  The  contract  was  between  the  association  and 
himself.  The  children  paid  nothing  for  their  supposed  in- 
terest. The  certificate  had  not  been  delivered  or  sold  to  them. 
The  delivery  to  White  made  him  bailee  for  Swift.  It  was  a 
contract  which  was  capable  of  being  rescinded  by  Clark  Swift, 
with  the  assent  of  the  association.  It  is  not  conceived  that 
he  had  not  complete  control  over  it,  to  the  same  extent  that 
he  might  have  controlled  a  promissory  note  payable   to  him. 

The  will,  of  course,  was  of  no  effect  until  he  died.  At  the 
time  of  his  death,  he  held  no  interest  in  that  part  of  the 
money  to  arise  from  the  contract  relating  to  his  death,  which 
could  pass  to  the  executor  by  the  will.  That  interest  had 
been  sold.  It  was  assignable  in  equity,  and  had  been  assigned, 
to  and  paid  for  by  the  wife. 

The  judgment   of  the  Appellate   Court  must  be  reversed 

and  the  cause  remanded. 

Judgment  reversed. 

Mulkey,  J. :  I  can  not  concur  either  in  the  reasoning  or 
conclusion   of  the  above  opinion. 
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John  Oliver,  Admr. 

v. 

Rose  A.  Forrester,  Executrix. 

Filed  at  Ottawa  September  28,  1880. 

1.  Partnership — effect  of  death  of  one  partner — power  and  duties  of  sur- 
viving partners.  Where  one  partner  in  two  firms  dies,  that  terminates  the 
existence  of  both  firms,  and  the  surviving  partners  of  neither  firm  have  any 
power  to  continue  the  business  of  the  partnership,  but  they  are  required  by 
law  to  wind  up  and  close  the  same,  and  after  paying  the  partnership  debts, 
to  distribute  the  assets  among  the  surviving  members  and  the  representatives 
of  the  deceased  partner. 

2.  The  death  of  one  partner  not  only  terminates  the  partnership,  but  also 
all  unexecuted  portions  of  the  partnership  agreements,  and  the  survivors  have 
no  authority  to  proceed  to  carry  them  out  and  execute  their  provisions,  and 
consequently  they  can  not  lawfully  execute  any  verbal  agreement  among  the 
members  relating  entirely  to  the  partnership  business  which  is  dependent  on 
the  continuance  of  the  firm. 

3.  So,  where  A  and  B  were  partners  as  lumber  merchants  in  the  city  of 
Chicago,  and  A,  B  and  C  were  partners  in  the  manufacture  of  lumber  in  the 
State  of  Michigan,  and  an  agreement  was  entered  into  between  the  two  firms 
that  the  latter  firm  was  to  buy  logs,  and  manufacture  lumber  and  ship  the 
same  to  the  lumber  yard  of  the  former,  to  be  by  them  sold,  they  guaranteeing 
to  A,  B  and  C  the  cargo  price  of  the  lumber,  and  the  profits  on  the  sales  to  be 
equally  divided  between  the  two  firms,  and  A  died,  it  was  held  that  this  ver- 
bal agreement  was  terminated,  and  that  if  B,  the  surviving  partner  of  the 
Chicago  firm,  received  any  further  shipments  of  lumber  under  such  agree- 
ment, or  purchased  other  lumber,  after  A's  death,  which  was  lost  by  fire,  A's 
estate  was  not  chargeable  with  any  part  of  the  loss. 

4.  If  a  surviving  partner  is  required  to  execute  contracts  entered  into  by 
the  firm  before  the  death  of  a  member  thereof,  it  is  only  so  as  to  contracts 
entered  into  with  persons  not  members  of  the  firm,  and  not  in  respect  to  con- 
tracts made  between  the  several  members  of  the  firm  as  to  the  mode  of  con- 
ducting the  partnership  business. 

5.  While  it  may  be  conceded  that  a  surviving  partner  in  a  mercantile 
business  may  make  small  purchases  of  some  articles  of  the  stock  to  render 
it  more  saleable,  and  to  enable  him  to  close  it  out,  he  has  no  power  to  make 
large  purchases  intended  to  continue  the  business.  But  a  surviving  partner 
in  the  lumber  business  has  no  right  to  purchase  a  cargo  of  lumber,  and 
charge  the  estate  of  the  deceased  partner  with  any  part  of  the  loss  caused  by 
its  destruction  by  fire. 
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6.  Where  one  partner  of  a  firm  engaged  in  the  purchase  and  sale  of  lum- 
ber, dies  at  a  dull  season  for  making  sales,  the  survivor  will  have  the  right 
to  delay  a  reasonable  time  in  making  sale  of  the  lumber  on  hand.  He  will 
not  be  bound  to  force  it  on  the  market  when  there  is  but  little  demand  for  it, 
and  thus  sacrifice  the  property;  and  if  an  accidental  loss  of  the  stock  occurs 
by  fire  during  such  reasonable  delay,  the  estate  of  the  deceased  partner  must 
bear  its  share  of  such  loss. 

7.  Where  a  surviving  partner  did  not  intend  to  continue  the  firm  business, 
in  the  sense  condemned  by  the  law,  but  did,  under  a  mistaken  idea  that  he  was 
bound  to  complete  a  verbal  agreement  with  another  firm  of  which  the  survivor 
and  the  deceased  partner,  with  another,  were  members,  continue  to  receive 
lumber,  such  surviving  partner  ought  not  to  be  charged  as  with  a  conversion 
of  the  whole  of  the  partnership  property,  unless  the  business  was  in  fact  so 
transacted  by  him  as  to  inseparably  commingle  the  property  proper  of  the 
late  firm  with  that  which  was  put  into  the  business  after  his  partner's  death, 
from  purchases,  etc.,  so  that  one  can  not  be  distinguished  from  the  other.  If 
the  property  was  so  intermingled,  he  will  be  liable  to  be  treated  as  having 
converted  the  assets  of  the  firm  to  his  own  use,  and  should  be  held  to  account 
for  the  deceased  partner's  net  interest  in  the  partnership  assets  at  the  time 
of  his  death,  and  will  be  chargeable  with  interest  thereon. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict; the  Hon.  T.  D.  Murphy,  presiding  Justice,  and  the 
Hon.  George  W.  Pleasants  and  Hon.  Joseph  M.  Bailey, 
Justices ; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county. 

This  was  a  bill  in  chancery  by  Rose  Forrester,  executrix  of 
the  last  will  of  Tunis  Ryerson,  deceased,  against  John  Oliver, 
administrator,  and  Wilhelmina  Johnson,  administratrix  of 
the  estate  of  Peter  Johnson,  deceased,  for  an  account  of 
partnership  matters. 

Ryerson  and  Johnson  had  for  several  years  prior  to  July 
11,  1871,  been  largely  engaged  in  the  lumber  business  in  the 
city  of  Chicago.  They  were  also  owners  of  one-half  of  a 
saw  mill  at  Muskegon,  Michigan,  which  they  carried  on  in 
partnership  with  Esau  Tarrant,  under  the  firm  name  of  Tar- 
rant &  Co.  Ryerson  died  on  July  11,  1871.  There  was  at 
his  death  a  large  stock  of  lumber  on  hand  in  the  yard,  beside 
a   large  amount   of  firm  assets.     Tarrant  &  Co.  also  had  a 
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stock  of  logs  at  their  mill  to  be  sawed.  When  the  partner- 
ship with  Tarrant  was  formed  it  was  agreed  that  the  lumber 
from  the  mill  should  be  sent  to  Ryerson  &  Johnson,  at 
Chicago,  to  be  disposed  of  by  them,  they  being  only  bouud 
to  account  for  the  same  at  the  market  price,  and  having  the 
privilege  either  to  sell  it  on  arrival,  by  the  cargo,  or  to  take  it 
into  their  own  yard,  to  be  used  in  their  business,  and  to  be 
charged  only  the  market  price  at  the  time  of  the  appropria- 
tion. 

After  the  death  of  Ryerson,  a  large  quantity  of  lumber 
from  the  mill  was  received  by  Johnson,  some  of  which  he 
sold  by  the  cargo,  and  could  have  sold  it  all  in  that  way,  but 
a  large  portion  of  it  was  taken  by  him  into  the  lumber  yard, 
which  he  continued  to  carry  on  after  the  death  of  his  partner, 
and  mixed  with  the  other  stock  used  in  carrying  on  his  busi- 
ness. 

Johnson,  after  the  death  of  his  partner,  instead  of  pro- 
ceeding to  close  up  the  business  of  the  firm,  and  dispose  of 
its  property,  as  required  by  the  act  of  1869,  (see  Session  acts 
of  1869,  p.  300),  continued  to  carry  on  the  business  of  the 
lumber  yard,  without  any  change,  using  the  firm  name  and 
all  its  property  and  assets,  and  buying  and  selling  as  usual. 
During  the  season  of  1871  there  were  cut  at  the  mill 
9,520,000  feet  of  lumber,  of  which  5,000,000  feet  were  cut 
after  Ryerson's  death;  and  all  the  lumber  cut  at  the  mill  dur- 
ing that  season  and  prior  to  the  great  fire  of  1871,  was  shipped 
to  Ryerson  &  Johnson  at  Chicago,  pursuant  to  the  agree- 
ment. At  the  time  of  Ryerson's  death  there  was  in  the  yard 
of  Ryerson  &  Johnson,  at  Chicago,  a  large  stock  of  green 
lumber,  all  of  which,  together  with  the  lumber  put  in  the 
yard  after  Ryerson's  death,  except  one  cargo,  was  lumber 
manufactured  at  the  mill  of  Esau  Tarrant  &  Co.,  at  Muske- 
gon; and  there  was  also  on  hand  a  quantity  of  seasoned 
lumber.  Some  portions  of  the  lumber  shipped  by  Tarrant  & 
Co.  to  Ryerson  &  Johnson,  after  Ryerson's  death,  was  sold 
by  the  cargo  on  arrival  at  Chicago. 
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After  Ryerson's  death,  Johnson  continued  the  business  as 
before,  in  the  firm  name,  occupying  the  same  yard  and  using 
the  same  stock  of  lumber,  cash  and  other  assets,  buying, 
selling  and  paying  firm  liabilities,  retaining  the  same  book- 
keeper, who  was  a  brother  of  the  widow  of  Ryerson,  and 
resided  with  her,  and  the  widow  resided  near,  and  was 
frequently  at  the  yard,  and  it  did  not  appear  that  she  ever 
made  any  objections  to  the  manner  in  which  the  business  was 
carried  on  after  her  husband's  death. 

The  contents  of  the  lumber  yard  were  destroyed  in  the  fire 
of  October  9,  1871,  involving  a  loss  of  $49,054.69,  of  which 
only  $5272.50  of  insurance  was  recovered,  leaving  a  net  loss 
of  $43,782.19.  The  half  of  this  loss  was,  by  the  decree  of 
the  circuit  court,  charged  to  the  estate  of  Ryerson.  This 
decree  was  reversed  by  the  Appellate  Court,  and  a  decree 
rendered  charging  the  whole  loss  upon  the  estate  of  Johnson. 

Messrs.  Gardner  &  Schuyler,  for  the  plaintiff  in 
error : 

In  the  circuit  court  two  questions  were  made,  viz.: 

1.  AVhether  Johnson,  by  continuing  the  business  in  the 
manner  and  under  the  circumstances  shown,  did  not  make 
himself  personally  liable  for  the  loss  occurring  by  fire. 

2.  Whether  the  statute  of  1869,  requiring  a  surviving 
partner  to  settle  the  partnership  estate  in  accordance  with  its 
provisions,  did  not  forbid  Johnson  from  doing  as  he  did,  and 
throw  the  whole  risk  of  loss  upon  him  in  such  a  case. 

The  same  questions  were  made  in  the  Appellate  Court,  and 
also  arise  under  the  assignment  of  errors  in  this  court. 

The  statute  of  1869  has  nothing  in  it  "which  changes  the 
nature  of  the  relation  between  the  surviving  partner  and  the 
representatives  of  the  deceased  partner,"  and  "is  to  be  con- 
sidered as  confirmatory  of  their  respective  rights  as  previously 
recognized  in  equity."  Nelson  v.  Hayner  et  al.  66  111.  487; 
Sess.  Laws,  1869,  p.  301,  sec.  3. 
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In  equity,  surviving  partners  are  treated  as  trustees,  with 
the  fiduciary  relation  between  them  and  the  representatives  of 
the  deceased  partner,  of  trustees  to  cestuis  que  trust. 

Nelson  v.  Hayner  et  al.  66  111.  487;  Hutchinso?i  v.  Smith,  7 
Paige's  Ch.  Rep.  26;  Evans  v\  Evans,  9  id.  178;  Murray 
v.  Mumford,  6  Cowen,  441 ;  Tremper  v.  Conklin,  44  N.  Y. 
Rep.  58;  Betts  v.  June,  51  id.  264;  Washburn  v.  Goodman 
et  al.  17  Pickering,  519. 

While  death  dissolves  the  partnership,  yet  it  has  a  limited 
continuance  for  the  purpose  of  winding  up  its  affairs.  Cases 
cited  and  also  Lindley  on  Part.  830;  SchenJcel  v.  Dana,  118 
Mass.  237. 

3.  As  to  outstanding  contracts,  the  partnership  continues. 
Gow  on  Partnership,  (2d  ed.)  253;  Collyer  on  Partnership, 
2d  Eng.  ed.  130,  73;  Caldwell,  Admr.  v.  Stileman,  1  Rawle, 
212;  Fereira  v.  Sayres,  5  Watts  &  Serg.  210;  Cope  v.  War- 
ner, Exr.  13  Serg.  &  Rawle,  411;  Hoberton  v.  Johnson,  10 
Barr  (Pa.  St.),  124;  Brown  Exr.  v.  Higginbotham,  5  Leigh, 
583;  Walker  v.  Goodrich,  16  111.  341;  Smyth  et  al.  v.  Harvie 
et  al.  31  id.  62;  Mason  v.  Tiffany,  45  id.  392  Willett  v. 
Blandford,  1  Hare,  253 ;  Crawshay  v.  Collins,  15  Vesey  Jr. 
218;  Washburn  v.  Goodman,  17  Pick.  519;  Ex  parte  Wil- 
liams, 11  Vesey  Jr.  5. 

In  the  case  at  bar,  there  were  two  important  contracts  out- 
standing, made  by  the  firm,  viz : 

1.  The  contract  for  their  lumber  yard,  having  ten  months 
to  run  at  a  yearly  rent  of  $4000 ;  and 

2.  The  contract  with  Esau  Tarrant,  running  to  November 
8,  1871. 

Neither  of  these  contracts  could  be  terminated  without 
great  loss  to  the  firm,  nor  could  they  be  avoided  Avithout  the 
consent  of  the  other  parties  to  them.  The  surviving  partner 
was  bound  to  perform  them,  and  their  performance  involved 
a  continuance  of  the  co-partnership  until  they  should  be  fully 
carried  out. 


320  Oliver,  Adme.  v.  Forrester,  Exrx.  .       [Sept. 

Brief  for  Defendant  in  Error.     Opinion  of  the  Court. 

It  is  not  the  true  rule  to  charge  the  surviving  partner  with 
the  value  of  the  partnership  estate  at  the  date  of  the  dece- 
dent's death.  He  is  bound  to  use  reasonable  care  and  dili- 
gence in  closing  out  the  business,  and,  if  he  does  so,  is  only 
liable  for  what  is  realized  in  his  hands  when  it  is  done. 
Moore  v.  Huntington,  17  Wall.  U.  S.  417. 

Messrs.  Forrester  &  Beem,  for  the  defendant  in  error: 
If  a  surviving  partner  uses  the  firm  assets  in  continuing 
the  business,  he  does  so  at  his  own  risk,  and  must  bear  any 
loss  that  may  result.  Story  on  Part.  sec.  322;  Washington 
v.  Goodman  et  al.  17  Pick.  519;  Parsons  on  Part.  438,  443; 
Booth  v.  Paries,  Beatty,  444 ;  Clements  v.  Hall,  2  De  Gex  and 
Jones,  186;  Toulman  v.  Copeland,  2  Phillips  Ch.  714; 
Lindley  on  Partnership,  1041;  act  of  26  March,  1869— 
Laws  of  1869,  p.  300. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

When  Ryerson  died,  both  firms  were  dissolved.  It  termi- 
nated the  firm  of  Ryerson  &  Johnson,  as  lumber  dealers,  and 
the  partnership  of  Ryerson,  Johnson  and  Tarrant,  doing  bus- 
iness under  the  name  of  Tarrant  &  Co.,  as  manufacturers  of 
lumber. 

Under  the  well  settled  rules  of  law,  when  these  partner- 
ships were  terminated,  the  surviving  partners  of  neither 
firm  had  power  to  continue  the  business  of  the  firms,  but 
were  then  required  to  wind  up  and  close  the  business,  and 
after  paying  the  firm  debts,  to  distribute  the  proceeds  of  the 
assets  amongst  the  surviving  partners  and  the  representatives 
of  the  deceased  partner.  After  Ryerson's  death,  Johnson 
had  no  legal  authority  to  purchase  lumber  and  continue  the 
business,  so  as  to  bind  Ryerson's  representatives,  or  his  estate. 
It  was  his  duty  to  sell  the  property,  collect  the  debts  due  the 
firm,  within  a  reasonable  time,  and  account  with  Ryerson's 
executrix  for  all  sums  she  was  entitled  to  receive,  after  pay- 
ing the  debts  owing  by  the  firm. 
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Nor  did  Tarrant  and  Johnson,  as  remaining  partners  of 
the  firm  of  Tarrant  &  Co.,  have  the  right  to  purchase  logs, 
manufacture  lumber,  and  ship  it  to  Chicago  for  sale,  so  as  to  bind 
the  estate  of  Ryerson.  There  was  no  such  authority  con- 
ferred by  the  articles  of  co-partnership,  and  it  was  forbidden 
by  law.  Hence,  they  could  not  continue  the  business  so  as  to 
bind  Ryerson's  estate  for  any  loss  thereby  occasioned.  It 
only  remained  for  them  to  ^iind  up  the  business  of  the  co-part- 
nership, and  account  for  and  distribute  the  surplus  amongst 
themselves  and  the  executrix. 

But  it  is  urged  that  there  was  an  agreement  entered  into  by 
Ryerson,  Johnson  and  Tarrant,  after  the  co-partnership  of 
Tarrant  &  Co.  was  formed  to  buy  logs  and  manufacture  lum- 
ber in  Michigan;  that  when  it  should  be  sawed,  it  should  be 
shipped  to  the  lumber  yard  of  Ryerson  &  Johnson,  in  Chi- 
cago, to  be  sold.  And  that  Ryerson  &  Johnson  agreed  to 
guarantee  to  Tarrant  the  cargo  price  of  such  lumber,  and,  if 
profits  were  realized,  they  were  to  be  divided  between  the 
partners;  and  that  when  Ryerson  died,  Tarrant,  under  that 
agreement,  shipped  lumber  to  Johnson,  and  he  received  and 
held  it  on  the  same  terms  and  under  the  agreement,  and 
it  was  burned,  and  that  Ryerson's  estate  should  bear  half  of 
the  loss. 

On  Ryerson's  death  all  knew  that  it  ended  the  partnership 
as  to  all  unexecuted  portions  of  the  partnership  agreement. 
Being  terminated,  the  survivors  had  no  authority  to  proceed 
to  carry  out  the  agreement  and  execute  its  provisions.  And 
if  such  unexecuted  provisions  of  the  articles  of  co-partnership 
can  not  be  carried  out  by  the  survivors,  by  what  rule  can  this 
verbal  agreement  between  themselves  alone,  relating  entirely 
to  the  partnership  business,  and  which  agreement  was  entirely 
dependent,  at  least  on  the  continuance  of  the  firm  of  Tarrant 
&  Co.  for  its  performance,  be  carried  on  till  it  was  performed, 
notwithstanding  the  dissolution  of  both  firms?  When,  they 
terminated,  this  verbal  agreement  being  wholly  dependent 
for  its  performance  on  the  continuance  of  the  firms  and  their 
21—96  III. 
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business,  it  was  also  terminated  at  the  same  time  and  by  the 
same  event. 

If  it  be  claimed  that  the  surviving  partners  were  bound  to 
execute  contracts  entered  into  by  the  firm,  it  may  be  answered 
that  if  the  proposition  is  true,  it  is  so  only  as  to  contracts 
entered  into  with  persons  not  members  of  the  firm,  and  not 
to  contracts  made  between  the  several  members  of  the  firm 
as  to  the  mode  of  conducting  the  business  of  the  firm.  We 
know  of  no  rule  that  requires  the  surviving  partners  to  con- 
tinue the  business  of  the  firm  so  as  to  execute  and  carry  into 
effect  agreements  as  to  the  mode  of  carrying  on  the  business. 
Suppose  it  had  been  agreed  between  the  partners  of  the  firm 
of  Tarrant  &  Co.  that  on  a  future  specified  date  the  firm 
would  purchase  land,  erect  large  and  expensive  mills,  and 
purchase  logs,  manufacture  lumber  and  sell  it  on  the  market, 
in  connection  with  their  other  partnership  business,  and 
Ryerson  had  died  before  the  time  arrived,  would  any  one 
contend  that  the  surviving  partners  could  go  on  and  carry 
out  the  agreement,  using  the  funds  of  the  partnerships  for  the 
purpose,  and  thus  bind  Ryerson's  estate?  We  apprehend 
not.  And  although  the  case  supposed  may  be  extreme,  it  is 
apprehended  both  depend  on  precisely  the  same  principle, 
and  that  no  well  founded  distinction  can  be  made.  This 
unexecuted  agreement,  as  to  the  mode  of  transacting  the  firm 
business,  therefore  fell  with  the  termination  of  the  firms 
themselves.  As  it  was  dependent  on  the  continuance  of  the 
business  of  the  firms,  the  power  to  perform  its  unexecuted 
portions  fell  with  the  ending  of  the  firms  themselves.  And 
Tarrant  had  no  legal  right  to  continue  to  ship,  or  Johnson  to 
receive,  lumber  under  the  agreement.  All  that  was  shipped 
subsequent  to  Ryerson's  death  was  therefore  not  under  the 
agreement,  and  Ryerson's  estate  is  liable  for  no  portion  of  its 
loss,  and  the  decree  of  the  circuit  court  was  wrong  in  allow- 
ing Johnson  to  retain  the  money  of  the  firm  of  Ryerson  & 
Johnson  to  pay  for  its  loss. 
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Again,  Johnson  purchased  a  cargo  of  lumber  after  Ryer- 
son's  death,  placed  it  in  the  yard  where  it  was  burnt,  and  he 
claims  that  Ryerson's  estate  should  bear  one-half  of  that  loss. 
Whilst  it  is  conceded  that  a  surviving  partner  in  mercantile 
business  may  make  small  purchases  of  some  articles  of  the 
stock  to  render  it  more  saleable,  and  to  enable  him  to  close  it 
out,  he  has  no  power  to  make  large  purchases  intended  to 
continue  the  business.  We  perceive  no  necessity  of  purchas- 
ing a  cargo  of  lumber  consisting,  perhaps,  of  lumber  of  the 
usual  varieties  and  grades,  amounting  no  doubt  to  a  consid- 
erable sum.  If  this  be  true,  then  Ryerson's  estate  should 
not  be  held  liable  for  any  portion  of  the  loss  by  its  destruc- 
tion. 

Johnson,  however,  had  the  right  to  delay  a  reasonable  time 
in  making  sales  of  the  lumber  on  hand.  He  was  not  bound 
to  force  it  on  the  market  when  there  was  but  little  demand, 
and  thus  sacrifice  the  property.  If  the  season  was  dull  when 
Ryerson  died,  and  from  the  course  of  trade  there  was  reason 
to  believe  that  in  a  few  months  the  demand  would  revive,  John- 
son had  the  right  to  wait  a  reasonable  time,  for  the  purpose  of 
procuring  better  prices,  and  avoiding  loss.  The  evidence 
shows  that  Ryerson  died  in  one  of  the  dullest  seasons  of  the 
year,  and  that  past  experience  tended  to  establish  the  fact 
that  prices  would  be  better  in  the  following  autumn,  and 
mere  delay,  under  the  circumstances,  seems  not  to  have  been 
unreasonable.  Johnson  should,  therefore,  not  be  charged  on 
that  account  with  the  entire  loss  of  the  lumber  on  hand  at 
the  termination  of  the  partnership.  The  estate  of  Ryerson 
should  bear  its  proportion  of  that  loss.  But  Johnson  should 
bear  the  loss  of  the  lumber  received  by  him  after  Ryerson's 
death. 

According  to  the  views  here  expressed,  the  Appellate  Court 
erred  in  holding  that  Johnson's  estate  should  account  for 
half  of  the  lumber  held  by  the  firm  at  the  time  of  Ryerson\s 
death,  and  which  was  destroyed  by  fire.  If  Johnson'  paid 
Tarrant  with  funds  of  the  firm  of  Ryerson  &  Johnson,  for 
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the  lumber  shipped  to  Johnson  after  Ryerson's  death,  and  it 
was  burnt,  his  estate  has  no  right  to  retain  the  portion  of  the 
money  thus  paid  to  which  Ryerson's  estate  would  be  entitled 
had  such  lumber  not  been  shipped  and  burnt.  And  John- 
son's estate  should  account  as  though  such  shipment  had  never 
been  made  or  loss  sustained.  Nor  is  Ryerson's  estate  charge- 
able with  any  portion  of  the  loss  of  the  cargo  purchased  after 
the  partnership  was  terminated,  and  the  executrix,  on  stating 
the  account,  should  not  be  charged  with  any  portion  of  that 
loss. 

The  record  does  not  show  whether  after  the  death  of  Ryer- 
son  the  business  was  so  managed  by  Johnson  that  his  trans- 
actions in  the  lumber  received  by  him  from  these  Michigan 
mills,  and  in  the  cargo  of  lumber  bought  in  the  market,  were 
conducted  in  such  manner  that  they  can  be  distinguished 
from  his  transactions  in  the  lumber  and  other  property  of 
Ryerson  &  Johnson  on  hand  at  the  time  of  Ryerson's  death. 
If  the  business  was  so  transacted,  and  any  part  of  the  lumber 
(on  hand  at  the  death  of  Ryerson)  was  destroyed  by  fire  in 
October,  1871,  in  such  case  Ryerson's  estate  should  bear  one- 
half  of  that  loss,  but  should  not  be  charged  with  any  part 
of  the  loss  of  lumber  received  after  his  death,  from  the  Michi- 
gan mills,  or  with  any  part  of  the  loss,  if  any,  of  the  cargo 
of  lumber  bought  in  the  market  by  Johnson. 

We  think,  from  an  examination  of  the  facts,  so  far  as  shown 
in  this  record,  that  Johnson  did  not  intend  to  continue  the 
business  of  the  firm  of  Ryerson  &  Johnson,  in  the  sense  con- 
demned by  the  law,  but  that  he  acted  on  the  mistaken  idea 
that  he  was  bound,  as  surviving  partner  of  Ryerson,  to  com- 
plete and  perform  the  agreement  made  by  them  with  Tarrant, 
to  continue  to  receive,  take  and  dispose  of,  and  account  for, 
the  lumber  from  the  Michigan  mills.  We  are  not,  therefore, 
prepared,  on  the  evidence  in  this  record,  to  require  him  to  be 
charged  as  with  a  conversion  of  the  whole  of  the  partnership 
property ;  nor,  should  he  be  so  charged  unless  it  appeared 
the  business  was  in  fact  so  transacted  by  him  as  to  inseparably 
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commingle  the  property  proper  of  the  late  firm  of  Ryerson  & 
Johnson  with  that  which  was  put  in  the  yard  after  Ryerson's 
death,  so  that  the  amount  thereof  can  not  be  distinguished 
from  the  cargo  bought  in  the  market  and  from  the  Michi- 
gan mills.  Of  course,  if  the  lumber  was  so  commingled,  and 
the  books  so  kept,  that  the  one  can  not  be  distinguished  from 
the  other,  in  that  case  Johnson  was  liable  to  be  treated  as  hav- 
ing converted  the  assets  of  the  late  firm  to  his  own  use,  and 
should  be  held  to  account  for  the  value  of  Ryerson's  net 
interest  in  those  assets  at  the  time  of  his  death,  and  interest 
thereon. 

The  Appellate  Court,  in  reversing  the  decree  of  the  circuit 
court,  did  right;  but  that  court  erred  in  rendering  a  final 
decree  upon  this  record  for  a  specific  amount. 

The  decree  of  the  Appellate  Court  is  reversed,  and  the  cause 
remanded  to  that  court,  with  directions  to  remand  the  cause 
to  the  circuit  court,  that  an  account  may  be  taken,  in  some 
appropriate  mode,  in  accord  with  the  views  herein  expressed. 

Decree  reversed. 

Mr  Justice  Craig  dissenting: 

I  do  not  concur  with  a  majority  of  the  court  in  the  decision 
of  this  case. 

Two  questions  of  law  arise  upon  the  record: 

II.  Whether  Johnson  became  personally  liable  for  the  loss 
occasioned  to  the  estate  of  Ryerson  by  the  fire  of  October  8 
and  9,  1871,  by  continuing  the  business  of  the  firm  after  the 
death  of  Ryerson  in  the  manner  shown  by  the  evidence,  and 
by  using  in  the  business  the  stock  of  lumber,  and  other  prop- 
erty of  the  firm,  together  with  the  lumber  product  of  the 
mill  of  Esau  Tarrant  &  Co.,  delivered  under  the  contract  of 
Ryerson  &  Johnson  with  that  firm,  instead  of  selling  the  same 
at  once  upon  Ryerson's  death  and  realizing  the  proceeds  for 
the  estate. 
2.     Whether  the  act  of  March  26,  1869,  requiring  a  sur- 
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with  its  provisions,  did  not  forbid  Johnson  using  the  prop- 
erty of  the  firm  in  the  manner  shown  by  the  evidence,  and 
subjecting  it  to  the  risk  of  loss  attending  such  a  course,  even 
if  the  representatives  of  the  deceased  partner  consented  to  it, 
or  failed  to  object. 

Byerson,  as  appears,  died  July  11,  1871,  and  the  lumber 
for  which  appellee  seeks  to  hold  the  estate  of  Johnson  liable 
was  destroyed  by  fire  October  8  and  9,  of  the  same  year,  in 
Johnson's  possession  as  a  surviving  member  of  the  firm  of 
Hyerson  &  Johnson. 

It  is  contended  by  appellee  that,  as  Johnson  continued  the 
business  of  the  firm  after  the  death  of  his  partner  Byerson, 
his  estate  is  liable  for  the  loss  that  occurred  by  the  fire. 

Did  Johnson  continue  the  business  in  such  a  manner  that 
the  law  would  regard  him  as  holding  the  partnership  assets 
and  property  at  his  own  risk? 

On  the  death  of  Byerson,  Johnson,  as  surviving  partner, 
had  the  right  to  dispose  of  the  partnership  property,  collect 
the  debts  due  the  firm,  and  pay  the  partnership  liabilities 
from  the  proceeds  of  the  assets.  He  was  entitled  to  a  reason- 
able time  to  dispose  of  the  property,  and  it  was  his  duty  to 
realize  as  large  an  amount  from  the  sale  of  the  partnership 
property  as  reasonably  could  be  made  by  the  exercise  of  a 
proper  business  talent. 

It  appears  that  Johnson  was  a  careful,  prudent  business  man, 
and  conducted  the  business  to  the  best  of  his  ability.  That 
at  the  time  of  Byerson's  death,  the  firm  was  a  joint  owner 
with  Esau  Tarrant  of  a  saw  mill  at  Muskegon,  Michigan, 
and  of  a  large  stock  of  saw  logs  at  the  mill,  which  it  was 
necessary  to  manufacture  into. lumber,  in  order  to  dispose  of 
the  same  in  a  profitable  manner;  that  there  was  a  written 
article  of  co-partnership,  dated  November  8,  1870,  to  con- 
tinue one  year,  between  Tarrant  and  the  firm  of  Byerson 
&  Johnson;  that  each  had  a  capital  of  $15,000  in  the  business. 
It  also  appeared  that  a  verbal  contract  had  been  made 
between  Tarrant  and  Byerson  &  Johnson,  that  all  the  lumber 
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manufactured  at  the  mill  during  the  season  of  1871  should  go 
to  the  yard  of  Ryerson  &  Johnson,  in  Chicago,  and  they 
were  to  pay  E.  Tarrant  &  Co.  the  market  price  for  the  same. 

It  also  appears  that  9,520,000  feet  of  lumber  was  cut  at 
the  mill  that  season,  and  shipped  under  the  contract  to  the 
firm  at  Chicago,  about  one-half  of  which  was  sawed  after 
the  death  of  Ryerson. 

When  Ryerson  died,  there  was  in  the  yard  a  large  stock 
of  green  lumber,  all  of  which,  together  with  the  lumber  put 
in  the  yard  after  Ryerson's  death,  except  one  cargo,  was  man- 
ufactured at  the  mill  of  Tarrant  &  Co. 

It  also  appeared,  from  the  evidence  of  lumber  dealers,  that 
it  was  greatly  to  the  advantage  of  the  business,  and  the  firm 
interests  and  prudent  management  required  that  the  business 
should  be  continued  in  the  regular  way  during  the  season, 
and  it  could  not  be  closed  to  advantage,  nor  without  sacri- 
fice, until  in  the  fall  or  the  following  spring. 

It  also  appeared  that  the  entire  stock  of  lumber,  and  other 
property  in  the  yard,  was  destroyed,  without  any  fault  or 
negligence  of  any  person,  by  the  fire  of  October  8  and  9,  the 
net  loss  of  the  firm  being  $43,782.19. 

Now,  while  it  was  possible  for  Johnson  to  have  disposed  of 
the  lumber  on  hand,  when  Ryerson  died,  before  the  fire,  yet 
it  is  evident,  from  the  facts,  that  he  could  not  have  done  so 
without  great  loss  to  the  firm.  The  great  bulk  of  the  lum- 
ber was  green,  and  at  that  season  of  the  year  unsaleable.  By 
holding  it  until  fall,  it  would  have  been  marketable,  and 
could  then  have  been  sold  without  loss  to  the  firm. 

Under  such  circumstances,  we  do  not  regard  it  the  duty 
of  the  surviving  partner  to  sell  at  once,  and  at  all  hazards, 
the  property.  Indeed,  had  Johnson  proceeded  immediately, 
and  made  sale  of  the  property  at  a  sacrifice,  at  that  season  of 
the  year,  when  it  was  unsaleable,  there  would  have  been 
much  more  reason  for  holding  him  responsible  for  the  loss 
than  now. 
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Johnson  was  entitled  to  a  reasonable  time  to  settle  up  the 
affairs  of  the  firm.  Was  three  months  an  unreasonable  time, 
taking  into  consideration  the  nature  of  the  property  and  the 
season  of  the  year? 

It  would,  under  the  evidence  in  this  case,  be  establishing, 
not  only  an  arbitrary,  but  a  hard  rule,  to  hold  that  Johnson 
was  compelled  at  all  hazards  to  sell  the  property  within  tjiree 
months,  and  yet  the  fire  occurred  less  than  three  months  after 
E,yerson?s  death. 

There  is  another  fact  to  be  considered.  Johnson  was 
bound  to  receive  the  lumber  cut  at  the  mill  of  Tarrant  &  Co. 
or  else  respond  in  damages  for  a  breach  of  the  contract,  not- 
withstanding the  death  of  his  partner.  There  was  no  lumber 
purchased  by  Johnson  after  the  death  of  his  partner,  except 
one  cargo.  The  lumber  received  came  from  the  mill  of 
Tarrant  &  Co.,  and  was  received  under  a  contract  made  long 
before  the  death  of  Kyerson.  This  he  was  bound  to  receive. 
Johnson  had  the  right  to  collect  whatever  was  due  the  firm. 
He  had  the  right  to  sell  the  firm  property.  He  was  bound 
to  receive  lumber  of  Tarrant  &  Co.  under  the  contract.  Now, 
for  the  reason  he  has  done  what  the  law  gave  him  the  right 
to  do,  and  what  he  was  bound  to  do,  it  is  contended  he 
continued  the  partnership  business  on  his  own  account,  and 
must  be  heltf  accountable  for  losses  not  caused  by  his  fault. 

In  Nelson  v.  Hayner,  66  111.  487,  it  was  held  that  the 
death  of  either  partner  is  ipso  facto  from  the  time  of  the 
death  a  dissolution  of  the  partnership;  but  in  the  same  case 
it  is  said:  "  Notwithstanding  such  dissolution,  a  community 
of  interest  still  exists  between  the  survivor  and  the  repre- 
sentatives of  the  deceased  partner,  and  the  representatives 
have  a  right  to  insist  on  the  application  of  the  joint  property 
to  the  payment  of  the  joint  debts  and  a  due  distribution  of 
the  surplus.  So  long  as  these  objects  remain  to  be  accom- 
plished, the  partnership  may  be  considered  as  having  a  limi- 
ted corotinuanoe."  See,  also,  Gow  on  Partnership,  where  the 
same  doctrine  is  announced. 
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The  partnership  was  dissolved  upon  the  death  of  B-yerson, 
but  although  dissolved,  it  continued  for  the  purpose  of 
closing  up  the  affairs  of  the  firm.  Burhhart  v.  Drener,  4 
De  Gex,  M.  &  G.  542. 

We  think  Johnson  was  only  required  to  use  reasonable 
care  and  diligence  in  closing  out  the  business,  as  held  in 
Moore  v.  Huntington,  17  Wall.  417,  and  when  this  was  done 
he  could  only  be  held  liable  for  the  amount  realized  from  the 
partnership  assets,  for  which  he  has  fully  accounted. 

In  regard  to  the  second  proposition,  we  perceive  nothing 
in  the  act  of  1869  which  prevented  Johnson  from  settling  up 
the  affairs  of  the  firm  in  the  manner  he  did.  As  was  held  in 
Nelson  v.  Hayner,  66  111.  487,  the  act  of  1869  contains 
nothing  which  changes  the  nature  of  the  relation  between  the 
surviving  partner  and  the  representatives  of  the  deceased 
partner.  "  It  is  to  be  considered  as  confirmatory  of  their 
respective  rights  as  previously  recognized  by  equity. " 

But  it  is  said  no  inventory  was  filed  by  Johnson.  Whether 
an  inventory  and  appraisement  of  the  assets  of  the  firm  were 
made  and  returned  to  the  county  court  within  sixty  days 
after  the  death  of  Ryerson,  the  record  is  silent,  but  if  it  was 
not  done,  the  failure  to  observe  this  requirement  of  the 
statute  could  not  affect  this  case.  No  loss  occurred  for  the 
reason  an  appraisement  and  inventory  was  not  returned.  If 
such  was  the  fact,  it  is  not  claimed  that  Johnson  received  any 
of  the  assets  of  the  firm  or  converted  them  to  his  own  use. 
Nor  is  there  any  dispute  in  regard  to  the  amount  of  the 
property,  its  quality  or  value.  In  what  manner,  then, 
appellee  was  damaged,  if  Johnson  failed  to  observe  these  pro- 
visions of  the  statute,  is  not  apparent.  If  no  loss  occurred, 
upon  what  principle  can  Johnson  be  held  liable?  We  are 
aware  of  none. 

Under  the  second  section  of  the  act  the  representatives  of 
the  deceased  partner  might  have  compelled  the  return  of  an 
inventory  and  appraisement  if  they  had  desired  it,  and  the 
fact  that  they  never  required  it,  raises  the  presumption  that 


330  Oliver,  Admr.  v.  Forrester,  Exrx.  [Sept. 

Scott  and  Sheldon,  J.J.,  dissenting. 

they  did  not  regard  it  of  any  benefit  or  importance.  Had  the 
surviving  partner,  Johnson,  purchased  heavy  bills  of  goods 
and  carried  on  the  business  in  the  same  manner  as  it  was 
transacted  before  Byerson's  death,  as  it  was  insisted  in  the 
argument  he  did,  the  case  would  have  been  different,  but 
such  was  not  done.  He  received  lumber  which  had  been 
bought  before  his  partner's  death,  which  he  was  bound  to  do 
or  pay  such  damages  as  would  have  been  recovered  for  a 
breach  of  the  contract,  and  this  was  all  the  lumber  received 
into  the  yard  except  one  cargo,  which  is  not  of  sufficient 
importance  to  change  the  result. 

The  law  undeniably  requires  a  surviving  partner  to  pro- 
ceed with  all  reasonable  dispatch  and  close  up  the  business 
of  the  firm,  and  where  loss  has  occurred  for  a  failure  to 
observe  this  duty,  it  should  be  borne  by  the  one  in  default, 
but  what  might  be  regarded  as  a  reasonable  time  in  one  case 
could  not  be  so  regarded  in  another.  Under  the  circum- 
stances of  this  case,  less  than  three  months  could  not  be 
regarded  time  sufficient  to  dispose  of  the  property,  and  as  it 
was  consumed  by  fire  within  that  time  without  the  fault  of 
Johnson,  he  can  not  be  held  liable. 

Scott,  J.:   I  concur  in  this  dissenting  opinion. 

Sheldon,  J.:  I  also  concur  in  the  dissenting  opinion, 
except  as  to  the  one  cargo  of  lumber  purchased  after  the 
death  of  the  partner. 
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John  H.  Dunham 

v. 

The  People    ex   rel.  McCrea. 

Filed  at  Ottawa  September  25 >  1880. 

.  1.  Park  assessments — constitutional  law — corporate  authorities.  The  Gen- 
eral Park  act  of  June  16,  1871,  to  enable  the  corporate  authorities  of  two  or 
more  towns,  for  park  purposes,  to  issue  bonds,  and  to  make  special  assess- 
ments for  their  payment,  is  not  in  violation  of  the  present  constitution,  but 
is  in  conformity  with  sec.  9,  art  9,  of  that  instrument. 

2.  The  people  of  the  three  towns  of  South  Chicago,  Hyde  Park,  and  Lake, 
by  voting  for  the  adoption  of  the  act  creating  the  South  Park  Commissioners 
made  the  commissioners  corporate  authorities  for  such  towns,  and  empowered 
them  to  assess  the  requisite  tax  upon  the  property  in  the  towns. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District;  Hon.  Theodore  D.  Murphy,  presiding  Justice, 
and  the  Hon.  George  W.  Pleasants  and  Hon.  Joseph  M. 
Bailey,  Justices; — heard  in  that  court  on  writ  of  error  to  the 
County  Court  of  Cook  County;  the  Hon.  Mason  B.  Loomis, 
Judge,  presiding. 

Messrs.  Harrison  &  Whitehead,  for  the  plaintiff  in 
error. 

Mr.  F.  H.  Kales  and  Mr.  K.  S.  Thompson,  for  the 

defendant  in  error. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 

Court : 

This  is  a  writ  of  error  to  the  Appellate  Court  for  the  First 
District,  wherein  it  affirmed  a  judgment  rendered  by  the 
county  court  of  Cook  county,  against  certain  lands,  and  an 
order  of  sale  thereof,  which  lands  were  claimed  to  be  delin- 
quent for  the  sixth  installment  of  a  certain  special  assessment, 
made  by  the  South  Park  Commissioners,  a  body  politic  and 
corporate,  created  by  an  act  commonly  called  the  South  Park 
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act,  found  in  Private  Laws,  1869,  volume  1,  p.  358.  By 
another  act,  approved  June  16,  1871,  these  commissioners 
were  empowered  to  make  a  special  assessment,  to  be  divided 
into  installments;  the  first  not  to  exceed  25  per  cent  of  the 
assessment,  and  the  remainder,  after  deducting  the  first  install- 
ment, to  be  divided  into  seven  equal  installments,  to  be  paya- 
ble annually, — all  installments  to  bear  interest  at  the  rate  of 
7  per  cent  per  annum.     Revised  Statutes,  1874,  p.  736. 

In  pursuance  of  this  act,  the  South  Park  Commissioners 
made  an  assessment,  which  was  confirmed  by  the  circuit 
court,  and  divided  into  eight  installments,  of  which  the  one 
now  in  controversy  is  the  sixth. 

In  pursuance  of  section  178  of  the  revenue  law,  the  com- 
missioners made  a  delinquent  return  to  the  county  treasurer, 
embracing  a  charge  for  this  6th  installment,  and  he  to  the 
county  court.  In  accordance  with  the  statute,  the  plaintiff  in 
error,  being  the  owner  of  the  property  assessed,  filed  in  that 
court  objections. 

These  objections  were  overruled  by  the  county  court,  from 
which  a  writ  of  error  was  prosecuted  to  the  Appellate  Court, 
where  the  judgment  of  the  county  court  was  affirmed.  To 
reverse  that  judgment  this  writ  of  error  is  prosecuted. 

The  point  made  here  by  the  plaintiff  in  error  is  that  the 
law  of  1871,  under  which  this  assessment  was  made,  is  uncon- 
stitutional. The  position  taken  is  that  the  constitution  only 
authorizes  the  corporate  authorities  of  cities,  towns  and  villages 
to  make  local  improvements  by  special  assessment  pro- 
ceedings; and  it  is  insisted  that  the  South  Park  Commission- 
ers are  neither  of  these. 

The  park  district  consists  of  the  towns  of  South  Chicago, 
Hyde  Park  and  Lake.  The  title  of  the  act  under  which  the 
South  Park  Commissioners  were  organized,  is  an  act  to  pro- 
vide for  the  location  and  maintenance  of  a  park  for  the 
towns  of  South  Chicago,  Hyde  Park  and  Lake.  (Private 
Laws  of  1869.) 
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By  the  first  section  of  the  act,  the  South  Park  Commission- 
ers are  constituted  "a  board  of  park  commissioners,  for  the 
towns  of  South  Chicago,  Hyde  Park  and  Lake,  to  be  known 
under  the  name  of  the  South  Park  Commissioners." 

The  act  of  1871,  the  constitutionality  of  which  is  called  in 
question,  is  entitled,  an  act  to  enable  the  corporate  authori- 
ties of  two  or  more  towns,  for  park  purposes,  "to  issue  bonds 
and  provide  for  their  payment;  and  to  make,  revise  and  col- 
lect special  assessments,"  etc. 

The  constitutionality  of  this  act  of  June  16,  1871,  was 
before  this  court  in  the  case  of  The  People  v.  Brislin,  80  111. 
423,  wherein  the  act  was  held  constitutional.  In  that  case  it 
was  said  :  "The  park  district,  when  established  in  pursuance 
of  the  act  creating  it,  became  a  municipality  for  certain  pur- 
poses, and  as  such,  came  within  the  domain  of  legislation. 
The  powers  of  the  corporate  authorities  are  subservient  to  the 
legislative  power,  precisely  as  in  the  case  of  other  municipal- 
ities, and  are  not  interfered  with  by  the  present  State  constitu- 
tion. On  the  contrary,  their  existence  is  implied  by  the 
terms  of  section  9,  of  article  9,  giving  them  power  to  make 
special  assessments  for  local  improvements,  or  by  taxation  of 
contiguous  property,  or  otherwise.  This  act  of  1871  in  no 
degree  trenches  upon  this  article,  but  is  in  conformity  there- 
with." 

Section  9,  of  article  9,  of  the  constitution,  authorizes  the 
General  Assembly  to  vest  this  power  in  "the  corporate  author- 
ities of  cities,  towns  and  villages."  But  it  is  now  insisted 
that  the  South  Park  Commissioners  are  not  the  corporate 
authorities  of  either  a  city,  a  town  or  a  village. 

The  constitution  of  1848  contained  this  provision  :  "The 
corporate  authorities  of  counties,  townships,  school  districts, 
cities,  towns  and  villages,  may  be  vested  with  power  to  assess 
and  collect  taxes  for  corporate  purposes."  Under  that  con- 
stitution the  act  creating  the  South  Park  Commissioners 
was  passed,  giving  them  authority  to  levy  and  collect  taxes 
for  the  purposes  of  their  organization.     The  constitutionality 
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of  this  legislation  was  called  in  question  in  the  case  of  The 
People  y.  Salomon,  51  111.  37.  In  that  case,  referring  to  this 
article  of  the  constitution  of  1848,  this  court  said:  "While 
this  provision  limits  the  objects  of  local  taxation  to  corporate 
purposes,  and  the  delegation  of  the  power  of  taxation  to  the 
corporate  authorities  of  counties,  townships,  school  districts, 
cities,  towns  and  villages,  it  clearly  does  not  prevent  the  legis- 
lature from  creating  districts,  by  the  union  of  two  or  more  towns 
in  the  same  county,  for  any  special  township  purpose,  with 
the  consent  of  those  towns,  and  erecting  over  such  district  an 
authority,  likewise  with  their  consent,  to  which  shall  be 
granted  all  the  necessary  power  of  taxation,  for  the  construc- 
tion of  the  improvements,  and  for  their  government  and 
control."  In  this  case,  the  people  of  these  three  towns,  by 
voting  for  the  law,  have  made  the  commissioners  corporate 
authorities  for  such  towns,  and  have  empowered  them  to 
assess  the  requisite  tax  upon  the  property  of  the  town. 

It  will  thus  be  seen  that  before  the  adoption  of  the  consti- 
tution of  1870,  construction  had  been  given  to  this  clause  of 
the  constitution  of  1848,  by  this  court,  by  which  it  was  held 
that  the  district  embracing  the  three  towns  of  South  Chicago, 
Hyde  Park  and  Lake,  when  formed  into  a  district  for  the 
purposes  provided  for  in  that  act,  were  to  be  regarded  as  a 
town,  or  rather  that  the  park  commissioners,  for  these  pur- 
poses, were  to  be  regarded  as  the  corporate  authorities  of  the 
three  towns. 

The  clause  in  the  constitution  of  1870,  adopted  in  the 
light  of  this  construction,  must  be  construed  in  the  same 
manner  as  was  construed  the  kindred  clause  in  the  constitu- 
tion of  1848. 

Notwithstanding  the  elaborate  and  forcible  argument  of 
counsel,  we  are  disposed  to  adhere  to  the  opinion  that  the  act 
of  1871,  on  this  subject,  is  not  in  violation  of  the  constitu- 
tion. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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George  L.  Schultze  et  al. 
v. 
Mary  Houfes. 

Filed  at  Ottazoa  September  25,  1880. 

1.  Deed  of  trust — not  a  lien  until  money  loaned  is  received.  The  mere 
recording  of  a  deed  of  trust  to  secure  a  loan  of  money  does  not  create  a  lien 
upon  the  property,  where  the  money  has  not,  in  fact,  been  received  by  the  bor- 
rower. It  becomes  a  lien  against  the  rights  and  equities  of  a  third  person 
under  a  prior  unrecorded  mortgage,  or  trust  deed,  only  from  the  time  the 
money  is,  in  fact,  received. 

2.  Recording  law — priority  of  conveyances.  The  owner  of  real  estate 
gave  a  deed  of  trust  to  A  to  secure  a  prior  indebtedness  to  B,  which  was 
left  with  the  trustee  to  be  placed  on  record.  Afterwards  C,  in  good  faith, 
made  a  loan  to  the  owner,  taking  notes  and  a  second  deed  of  trust  to  A  to 
secure  the  same,  which,  was  placed  on  record,  but  no  money  was,  in  fact, 
paid  by  C  to  the  borrower  until  some  ten  or  twelve  days  after  the  recording, 
and  the  prior  trust  deed  was  recorded  on  the  same  day  the  money  was 
advanced  upon  the  second  trust  deed  to  C:  Held,  that,  under  our  recording 
law,  neither  of  the  trust  deeds  could  be  regarded  as  prior  to  the  other,  and 
that,  as  the  legal  and  equitable  rights  of  B  and  C  were  equal,  the  equities 
of  B,  being  first  in  point  of  time,  must  prevail  over  those  of  C. 

3.  Same — good  as  notice  though  not  delivered.  It  is  immaterial  whether  a 
deed  of  trust  was  delivered  to  the  trustee  or  not  before  it  is  recorded,  to  affect 
a  subsequent  purchaser  with  notice  of  the  equities  of  the  cestui  que  trust  in  the 
land  therein  conveyed. 

4.  Costs — discretionary  in  equity.  The  awarding  of  costs  in  suits  in  equity 
is  a  matter  of  discretion  in  the  court  below. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  E.  S.  Williams,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  in  the  circuit  court  of 
Cook  county  by  appellee  against  appellants,  for  the  fore- 
closure of  a  deed  of  trust. 

It  alleged  the  following  facts  : 

On  February  5,  1870,  appellee  loaned  John  Nash  $4500, 
for  which  he  executed  to  her  his  promissory  note  and  a  mort- 
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gage  on  certain  premises,  to  secure  the  payment  of  the  same, 
which  note  and  mortgage  were  afterwards  destroyed  by  the 
Chicago  fire  of  1871.  Early  in  1873,  in  pursuance  of  an 
agreement,  appellee  went  with  Nash  to  the  office  of  Knauer 
Brothers,  in  the  city  of  Chicago,  to  have  new  papers  drawn 
up  to  replace  those  destroyed,  and  thereupon  Knauer  Broth- 
ers caused  a  note  for  $4500,  dated  February  5,  1873,  due 
eighteen  months  after  date,  with  interest  at  ten  per  cent,  to 
be  drawn  up,  and  also  a  deed  of  trust  on  the  same  premises 
from  Nash  and  wife  to  Edmund  Knauer,  one  of  the  members 
of  the  firm,  to  secure  the  payment  thereof,  which  deed  of 
trust  was  duly  delivered  to  said  Edmund  Knauer ;  and  was 
acknowledged  before  Bruno  Knauer,  the  other  member  of 
the  firm,  both  of  whom  knew  the  contents  thereof,  and  said 
trust  deed  was  left  with  said  Edmund  Knauer,  who  was  to 
have  the  same  recorded. 

Nash  desired  to  procure  another  loan  of  $3000  upon  the 
property,  but  could  not  obtain  it  by  a  second  mortgage,  and 
he  and  Knauer  Brothers  entered  into  a  conspiracy  to  keep 
the  trust  deed  of  February  5,  1873,  unrecorded,  and  get  a 
release  from  appellee  of  the  mortgage  of  February  5,  1870, 
and  place  it  on  record,  so  that  the  additional  loan  could  be  pro- 
cured. They  did  procure  from  her  a  release,  dated  February 
5,  1873,  and  it  was  filed  for  record  March  28,  1873. 

On  March  26,  1873,  in  contemplation  of  procuring  a  loan 
from  appellant  Schultze,  Nash  executed  a  note,  payable  to 
Schultze,  for  $3000,  dated  March  26,  1873,  and  a  trust  deed 
on  the  premises  in  controversy,  to  secure  the  payment  thereof, 
which  trust  deed  was  recorded  on  the  following  day.  Schultze 
did  not  pay  the  money  to  Nash  until  long  afterwards,  the 
exact  time  being  unknown  to  complainant.  Said  Knauer 
Brothers  acted  as  the  agents  of  Schultze  in  negotiating  the 
loan,  and  at  the  time  of  its  negotiation  they  knew  of  the 
existence  of  the  other  trust  deed  executed  to  secure  the  note 
in  favor  of  complainant,  and  Schultze,  at  the  time  of  paying 
over  the  money  to  Nash,  had   notice  of  complainant's  rights 
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under  said  trust  deed,  which  was  filed  for  record  April  8, 
1873.  The  bill  finally  averred  the  indebtedness  to  appellee 
had  not  been  paid,  and  prayed  a  foreclosure,  giving  her  a 
first  lien  on  the  premises. 

The  answer  of  Schultze  averred  that,  at  the  time  he  made 
the  loan  to  Nash,  he  had  no  knowledge  of  the  note  and  trust 
deed  in  favor  of  complainant;  that  Knauer  Brothers  were 
not  his  agents,  but  the  agents  of  Nash;  that  he  employed 
counsel  to  examine  the  title,  and  relied  upon  the  opinion  of 
his  attorney,  and  made  the  loan  in  good  faith. 

It  further  averred  a  sale  had  been  made  under  the  deed  of 
trust  in  his  favor,  at  which  sale  he  became  the  purchaser,  and 
thereby  the  owner,  of  the  premises,  and  complainant  was  enti- 
tled to  no  relief  as  against  him. 

At  the  hearing  there  was  no  controversy  as  to  the  follow- 
ing facts: 

In  1870,  appellee  loaned  Nash  $4500,  to  secure  which  he 
executed  to  her  a  note  and  a  mortgage  on  the  premises  in  con- 
troversy. This  note  and  mortgage  were  destroyed  in  the 
Chicago  fire  of  1871,  and,  the  principal  sum  not  having  been 
paid,  Nash  and  appellee  went  to  the  office  of  Knauer  Brothers, 
on  February  5,  1873,  for  the  purpose  of  having  a  new  mortgage 
or  trust  deed  drawn  up.  Bruno  Knauer,  one  of  the  firm, 
drew  up  a  deed  of  trust,  and  also  drew  a  release  of  the  old 
mortgage,  both  of  which  were  duly  executed.  Edmund 
Knauer,  the  other  member  of  the  firm,  was  named  the  trus- 
tee in  the  deed  of  trust,  and  it  was  the  custom  of  the  firm, 
in  drawing  deeds  of  trust,  to  insert  the  name  of  Edmund 
Knauer  as  trustee,  unless  otherwise  directed  by  the  parties. 
The  release  of  the  mortgage  was  filed  for  record  March  28, 
1873,  and  the  trust  deed  April  8,  1873,  but  at  what  hour 
does  not  appear. 

In  March,  1873,  the  appellant  Schultze  had  $3000  to  loan, 
which  he  authorized  Knauer  Brothers  to  place  for  him. 
Nash  applied  to  Knauer  Brothers  for  a  loan  of  $3000  on 
22—96  III. 
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the  premises  in  controversy,  and  on  March  26  Nash  executed 
a  note  to  Schultze  for  $3000,  and  a  trust  deed,  in  which 
Edmund  Knauer  was  the  trustee,  on  the  premises  to  secure 
the  same,  which  trust  deed  was  recorded  on  March  27. 
An  abstract  of  title  made  March  31,  1873,  showing  the  mort- 
gage to  Mrs.  Houfes,  the  trust  deed  in  favor  of  Schultze 
dated  March  26,  and  the  release  of  Mrs.  Houfes'  mortgage, 
was  placed  by  Schultze  in  the  hands  of  Obediah  Jackson, 
Esq.,  for  examination,  and,  Jackson  having  given  an  opinion 
the  title  was  good,  Schultze,  on  the  8th  day  of  April,  paid 
the  money  to  Nash,  and  received  the  note  and  deed  of  trust. 
Under  this  deed  of  trust  the  property  was  afterwards  adver- 
tised and  sold. 

There  was  evidence  introduced  by  complainant  tending  to 
show  that  Nash  and  Knauer  Brothers  entered  into  a  con- 
spiracy for  the  purpose  of  aiding  Nash  to  procure  the  loan 
of  $3000;  that  the  release  of  the  mortgage,  and  the  trust  deed 
in  favor  of  Mrs.  Houfes,  were  left  in  the  possession  of  Knauer 
Brothers,  and  that  the  release  was  placed  upon  record,  and 
the  trust  deed  withheld,  so  as  to  show  a  good  title  on  the 
records,  and  enable  Nash  to  secure  the  loan.  There  was  evi- 
dence introduced  on  the  part  of  the  defendant  tending  to 
show  the  contrary. 

There  was  no  evidence  tending  to  show  bad  faith  on  the 
part  of  either  Mrs.  Houfes  or  Schultze. 

The  circuit  court  entered  a  decree  declaring  the  Schultze 
trust  deed  the  superior  title,  and  dismissing  complainant's 
bill.  From  that  decree  an  appeal  was  taken  to  the  Appellate 
Court  for  the  First  District,  where  the  decree  of  the  circuit 
court  was  reversed,  and  a  decree  entered  in  the  Appellate 
Court  declaring  the  trust  deed  in  favor  of  Mrs.  Houfes  the 
superior  lien,  and  directing  a  sale  of  the  premises  as  prayed 
in  the  bill.  This  appeal  is  prosecuted  by  Schultze  from  the 
decree  of  the  Appellate  Court. 
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Messrs.  Theodore  &  T.  H.  Schintz,  for  the  appellant 
Schultze : 

When  the  fee  is  conveyed  under  and  in  pursuance  of  the 
provisions  of  the  mortgage,  such  conveyance  relates  back  to 
the  date  of  the  mortgage,  and  passes  the  title  unaifected  by 
any  conveyance  subsequently  intervening  as  a  lien,  after  its 
record.  Doyle  et  al.  v.  Teas  et  al.  4  Scam.  202;  Snapp  et  al. 
v.  Pierce  et  al  24  111.  156;  Partridge  v.  Wells,  81  id.  137; 
Morrison  v.  Brown,  83  id.  562. 

Generally,  the  record  of  an  instrument,  constituting  an 
equitable  mortgage,  is  notice  to  a  subsequent  purchaser  of 
the  legal  estate.  1  Jones  on  Mortgages,  §  469;  1  Johnson 
(N.  Y.  Ch.)  394;  19  K  Y.  279;  10  Md.  517;  16  Wis.  307; 
76  K  C.  482. 

It  is  not  necessary  that  the  mortgage  should  express  on  its 
face  that  it  is  given  to  secure  an  agreement  to  advance  money 
in  the  future.  1  Jones  on  Mortg.  §  374,  and  authorities 
there  cited. 

The  agreement  under  which  the  money  is  to  be  advanced 
need  not  be  in  writing  to  be  binding  against  subsequent  inter- 
vening liens.  1  Jones  on  Mortg.  §  375,  and  authorities  there 
cited. 

The  omission  to  state  on  the  face  of  the  mortgage  the  time 
when  the  advance  of  the  money  thereby  intended  to  be  secured, 
is  to  be  made,  is  not  material,  and  that  may  be  shown  by 
extrinsic  proof,  for  in  such  case  the  proof  does  not  contradict 
the  mortgage,  or  alter  its  legal  effect  and  operation  in  any 
way.     1  Jones  on  Mortg.  §  376,  and  authorities  there  cited. 

Although  the  deed  purports  to  be  in  consideration  of  a 
definite  sum  in  hand  paid  at  the  time,  it  may  be  shown  by 
parol  evidence  that  the  deed  was  made  to  secure  money  to  be 
subsequently  advanced  to  that  extent.  1  Jones  on  Mortg. 
§  376 ;  Foster  v.  Reynolds,  38  Mo.  553 ;  Cole  v.  Rings,  Gill, 
(Md.)  412. 

When  a  person,  having  a  mortgage  upon  an  estate,  negli- 
gently puts  it  in  the  power  of  another  to  mortgage  the  prop- 
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erty  to  a  third  person,  who  is  ignorant  of  such  mortgage,  he 
can  not  afterwards  assert  his  own  title  in  priority  to  the  title 
of  the  party  whom  he  has  suffered  to  be  deceived.  1  Jones 
on  Mortg.  §  604;  Briggs  v.  Jones,  L.  K.  10  Eq.  98;  Robin- 
son's Law  of  Priority,  54;  Bice  v.  Bice,  2  Drew,  73 ;  Fisher 
on  Mortg.  (3d  ed.)  §  550 ;  Gavigan  v.  Bryant  et  al  83  111.  376. 
A  void  deed  of  trust  may  afford  notice  to  subsequent  pur- 
chasers.    Morrison  v.  Brown,  83  111.  562. 

An  agreement  to  advance  money  in  the  future,  upon  notes 
and  trust  deed,  is  considered  as  sufficient  to  give  validity  to 
note  and  trust  deed  at  the  time  of  their  execution.  Collins 
et  al  v.  Carlile  et  al.  13  111.  256. 

A  mortgage  for  obligatory  advances  is  a  lien  from  its  exe- 
cution, and  ranks  as  a  lien  for  the  amount  loaned,  from  the 
date  of  its  record,  and  not  from  the  date  of  actual  advance. 
Parmentier  v.  Gillespie,  9  Pa.  St.  86;  Moroney's  Appeal, 
12  Harris  (24  Pa.)  372;  Nelson  v.  Iowa  Eastern  B.  B.  Co. 
8  Am.  R.  R.  Rep.  82 ;  Jacobus  v.  Mut.  Ben.  Life  Ins.  Co. 
12  C.  E.  Green,  604,  (27  1ST.  J.);  Griffin  v.  Burtnett,  4  Edw. 
Ch.  Rep.  673;  Crane  v.  Deming,  7  Conn.  386;  Lyle  v. 
Ducomb,  5  Binn.  585;  Brinkmeyer  v.  Herbling  et  al.  57  Ind. 
435. 

Messrs.  J.  N.  &  F.  W.  Barker,   for  Edmund  &  Bruno 
Knauer. 

Messrs.  Rosenthal  &  Pence,  for  the  appellee : 
The  trust  deed  to  Schultze  did  not  take  effect  or  become  a 
security  for  any  purpose  at  the  time  of  filing  the  same  for  record 
on  March  27,  1873,  but  only  from  the  time  when  the  note 
and  trust  deed  were  delivered  to  and  accepted  by  Schultze, 
and  when  the  money  was  paid  over  by  Schultze  to  Nash, 
which  was  on  April  8,  1873.  1  Jones  on  Mort.  §§  539-541 ; 
Goodsell  v.  Stinson,  7  Blackf.  439 ;  Parker  v.  Hill,  8  Met- 
calf,  449  ;  Jackson  v.  Bard,  4  Johns.  230 ;  Jackson  v.  Bich- 
ards,  6  Cow.  617 ;  Foster  v.  Beardsley,  47  Barb.  513  ;  Sehafer 


1880.}  Schultze  et  al.  v.  Houfes.  341 


Brief  for  the  Appellee. 


v.  Riley,  50  K  Y.  61 ;  Frost  v.  Beekman,  1  Jones  Ch.  297; 
Skinner  v.  Baker,  69  111.  497. 

The  record  of  a  deed  is  only  prima  facie  evidence  of 
delivery.  1  Jones  on  Mortg.  §  539;  Stiles  v.  Probst,  69  111. 
385. 

Not  only  must  there  be  delivery  to  the  mortgagee  in  order 
to  make  the  mortgage  of  any  effect,  but  there  must  be  an 
acceptance  by  the  mortgagee  of  the  mortgage.  1  Jones  on 
Mortg.  §  84;  Jackson  v.  Richards,  6  Cow.  619;  Stiles  v. 
Probst,  69  111.  385;  Kingsbury  v.  Bumside,  58  id.  323. 

Until  a  deed  is  delivered  and  accepted,  it  is  a  nullity,  and 
being  a  nullity,  it  is  not  entitled  to  be  placed  of  record,  but 
being  placed  of  record,  it  can  not  operate  as  notice.  The 
statute  does  not  make  that  notice  which  is  not  entitled  to  be 
recorded.  Moore  v.  Hunter,  1  Gilm.  317  ;  St.  John  v.  Conger, 
40  111.  536 ;  James  v.  Morey,  2  Cow.  310;  Mesich  v.  Sunder- 
land, 6  Cal.  315;  Kerns  v.  Savage,  2  Watts,  77;  Tillman  v. 
Cowand,  12  Sm.  &  M.  265. 

The  debt  is  the  principal,  and  the  mortgage  or  trust  deed 
the  mere  incident;  and  the  principal  never  having  existed, 
or  having  ceased  to  exist,  the  incident,  having  nothing  to 
which  it  may  attach,  ceases  also  to  exist,  and  becomes  a 
nullity.  Lucas  v.  Harris,  20  111.  169;  Ryan  v.  Dunlap, 
17  id.  43;  Witham  v.  Brooner,  63  id.  344;  Lynch  v.  Swayne, 
83  id.  336 ;  Andrews  v.  Thayer,  30  Wis.  228 ;  Powell  v.  Conant, 
33  Mich.  396 ;  Burson  v.  Huntington,  21  id.  429 ;  Ladue  v. 
Railroad  Co.  13  id.  395. 

The  defendant  must  allege  and  prove  that  he  took  his  sub- 
sequent mortgage  in  good  faith,  and  actually  paid  the  money 
thereon  before  notice  of  the  previous  incumbrance.  There 
must  be  want  of  notice  down  to  the  time  of  the  payment  of 
the  money  to  constitute  a  bona  fide  purchaser.  Brown  v. 
Welch,  18  111.  347;  Moshier  Y.Knox  College,  32  id.  155; 
Baldwin  v.  Sager,  70  id.  507 ;  Boone  v.  Chiles,  10  Pet.  209 ; 
Wormley   v.    Wormley,    8    Wheat.    449;     Frost   v.    Beekman, 
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1  Johns.  Ch.  300;  Jewett  v.  Palmer,  7  id.  67;   Thomas  v.  Gra- 
ham,  .Walker's  Ch.  118;  3  Wash.  Keal  Estate,  323,  sec.  60; 

2  Story  Eq.  sees.  1502,  64c;  2  Lead.  Cases  Eq.  pt,  1,  p.  *40; 
Perry  on  Trusts,  sec.  221. 

The  record  of  the  first  mortgage  prior  to  the  payment  of 
the  money  upon  the  second  mortgage,  which  was  first  recorded, 
will  operate  as  notice  so  as  to  charge  the  second  mortgagee, 
and  any  payment  by  him  after  such  notice  must  be  subject  to 
the  rights  of  the  first  mortgagee.  Stone  v.  Welling,  14  Mich. 
514;  Ladue  v.  Railroad  Co.  13  id.  380;  Ter-Hoven  v.  Kerns, 
2  Barr,  99;  Tlie  Montgomery  County  Appeal,  36  Pa.  St.  172; 
Brinherhoff  v.  Marvin,  5  Johns.  Ch.  326;  Griffin  v.  New  Jer- 
sey Oil  Co.  3  Stockt.  52;  Spader  v.  Lawler,  17  Ohio,  371; 
Kramer  v.  Farmers7  Bank,  15  id.  253;  Boswell  v.  Goodwin, 
31  Conn.  74. 

Where  notice  to  first  and  second  mortgagees  of  each  other's 
equities  is  concurrent  or  simultaneous,  the  oldest  equity,  in 
point  of  time,  must  prevail. 

There  is  no  proof  as  to  which  was  actually  first  in  point  of 
time.  In  law  the  day  is  one,  and  every  act  will  be  referable 
to  every  portion  of  the  day,  if  there  be  no  proof  to  the  con- 
trary. When  two  liens  are  obtained  upon  the  same  day,  they 
will  be  considered  concurrent  in  point  of  time.  Adams  v. 
Dyer,  8  Johns.  349;  Waterman  v.  Hashin,  11  id.  228;  Hen- 
drichson's  Appeal,  24  Pa.  St.  363. 

Where  a  first  and  second  mortgagee  receive  notice  each  of 
the  other's  mortgage  concurrently,  the  oldest  in  point  of  time 
will  prevail.  In  point  of  merit  the  equities  are  equal,  but 
the  rule  is  universal  as  between  two  equities  of  equal  merit, 
that  the  oldest  will  prevail.  Noakes  v.  Martin,  15  111.  118; 
Deininger  v.  McConnell,  41  id.  231  ;  Berry  v.  Mutual  Ins.  Co. 
2  Johns.  Ch.  607;  Brown  v.  Welch,  18  111.  343;  Boone  v. 
Chiles,  10  Pet.  209;  2  Story  Eq.  1502;  Basset  v.  Nostworthy, 
2  Lead.  Cas.  Eq.  pt.  1,  pp.  18,  31,  et  seq. 
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Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 
Court: 

But  a  single  question  is  necessary  to  be  considered  in  the 
determination  of  this  case.  It  appears,  from  undisputed 
testimony,  that  both  Mrs.  Houfes  and  Schultze  acted  in  good 
faith,  and  actually  paid  the  money  to  secure  the  payment  of 
which  the  trust  deeds  were  executed.  The  trust  deed  in  favor 
of  Mrs.  Houfes  was  executed  and  delivered  February  5, 
and  was  simply  a  continuation  of  the  old  mortgage.  The 
trust  deed  in  favor  of  Schultze  was  executed  March  26, 
recorded  March  27,  but  was  not  delivered  nor  did  Schultze 
pay  his  money  until  April  8,  on  which  day  the  Houfes 
trust  deed  was  recorded.  The  release  of  Mrs.  Houfes'  mort- 
gage was  recorded  between  the  time  of  the  execution  and 
recording  of  the  Schultze  trust  deed  and  the  delivery  thereof 
to  Schultze  and  the  payment  of  the  money  by  him. 

The  trust  deed  made  to  secure  the  Schultze  loan  was  not  a 
lien  upon  this  property  until  the  money  was  paid.  If  the 
payment  to  Nash  by  Schultze  and  the  recording  of  the  Mrs. 
Houfes'  trust  deed  were  simultaneous,  neither,  under  our 
recording  laws,  could  be  regarded  as  prior  to  the  other. 
Where  the  legal  rights  and  equities  of  the  parties  are  equal, 
the  first  in  time  is  first  in  right.  The  equity  of  Mrs.  Houfes, 
in  this  case,  is  equal  in  merit  with  that  of  Schultze,  and  her 
equity  is  prior  in  time.  She  is,  therefore,  first  in  right.  The 
trust  deed  for  the  benefit  of  Schultze  was  of  no  greater  effect 
than  it  would  have  been  had  it  been  filed  for  record  at  the 
moment  when  Schultze  paid  the  money  thereon  to  Nash. 
Mrs.  Houfes'  trust  deed  being  recorded  at  the  same  time, 
their  liens  under  the  recording  laws  were  simultaneous.  But 
Mrs.  Houfes'  claim  was  prior  to  that  of  Schultze,  and  her 
trust  deed  was  good  without  record  as  against  all  persons 
except  subsequent  purchasers  whose  conveyances  were  re- 
corded before  her  trust  deed  was  recorded. 

The  30th  section  of  the  Conveyance  act  provides  as  fol- 
lows :  "All  deeds,  mortgages  and  other  instruments  in  writing 
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which  are  authorized  to  be  recorded,  shall  take  effect  and  be 
in  force  from  and  after  the  time  of  filing  the  same  for  record, 
and  not  before,  as  to  all  creditors  and  subsequent  purchasers 
without  notice;  and  all  such  deeds  and  title  papers  shall  be 
adjudged  void  as  to  all  such  creditors  and  subsequent  pur- 
chasers without  notice,  until  the  same  shall  be  filed  for 
record." 

Were  it  not  for  the  foregoing  act,  there  could  be  no  ques- 
tion that  the  Houfes  trust  deed,  having  been  first  executed, 
would  be  superior  to  that  in  favor  of  Schultze,  for  her  equi- 
ties are  prior  in  time,  but,  under  this  act,  the  question 
whether  the  Schultze  trust  deed  is  entitled  to  priority,  de- 
pends upon  whether,  at  the  time  the  Houfes  trust  deed  was 
filed  for  record,  Schultze  was  a  creditor  or  subsequent  pur- 
chaser, within  the  meaning  of  the  statute.  Inasmuch  as  he 
claims  rights  under  this  statute  as  a  bona  fide  purchaser  with- 
out notice^  it  is  not  sufficient  that  it  should  appear  that  he 
became  a  purchaser  simultaneously  with  the  recording.  It  is 
essential,  to  render  Mrs.  Houfes'  deed  inoperative,  as  against 
him,  that  it  shall  appear  that  he  became  a  purchaser  subse- 
quent to  the  making  of  that  deed,  and  prior  to  its  being  filed 
for  record. 

By  this  record,  which  occurred  first  does  not  appear.  It  is 
very  clear  that  if  the  payment  of  the  money  was  essential  to 
make  Schultze  a  purchaser  or  creditor,  and  if  he  can  only  be 
treated  as  a  purchaser  at  and  from  the  time  of  such  payment, 
he  has  not  shown  himself  a  purchaser  prior  to  the  record  of 
the  deed  of  Mrs.  Houfes,  and  the  decree  of  the  Appellate 
Court  was  right. 

We  are  clearly  of  opinion  Schultze  did  not  become  a  pur- 
chaser, within  the  meaning  of  the  statute,  until  he  paid  his 
money.  Until  that  time,  he  was  under  no  legal  obligation 
to  loan  Nash  the  money,  nor  was  Nash  under  any  legal  obli- 
gation to  receive  it,  but  all  the  transaction  amounted  to  was 
simply  this,  that  Schultze  took  under  advisement  Nash's  prop- 
osition to  borrow  the  monev.     Had  the  transaction  amounted 
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to  a  contract  which  either  party  could  have  enforced,  it 
might  well  have  been  insisted  that  Schultze  became  a  pur- 
chaser at  the  time  such  contract  was  made. 

It  makes  no  difference  that  the  intention  of  Nash  and 
Schultze  was,  that  upon  the  payment  of  the  money  by 
Schultze,  his  title  should  relate  back  to  the  time  of  the  record- 
ing of  the  deed.  As  between  the  parties  themselves,  such  an 
intention  might  be  carried  into  effect  by  the  court.  But 
when  the  rights  of  third  persons  intervene,  the  intention  of 
the  parties  must  yield  to  the  law. 

It  is  suggested  by  counsel  for  appellants,  that  there  is  no 
proof  the  Houfes  trust  deed  was  ever  delivered  to  the  trustee, 
and  that,  therefore,  it  must  be  treated  as  null  and  void. 

This  position  is  not  tenable.  The  trust  deed  made  by 
Nash  to  Edmund  Knauer  to  secure  to  Mrs.  Houfes  the  pay- 
ment of  the  debt  of  Nash  to  her, was  prepared,  signed  and 
sealed  in  the  presence  of  Mrs.  Houfes,  and  placed  in  the 
hands  of  Knauer  Brothers  that  the  same  might  be  filed  for 
record.     This  we  think  was  a  sufficient  delivery. 

It  is  also  insisted  the  Appellate  Court  ought  not  to  have 
compelled  appellant  Schultze  to  pay  the  costs.  The  awarding 
of  costs  in  such  cases  is  a  matter  of  discretion  in  the  court 
below.     (Sec.  18,  chap.  33,  Eev.  Stat.  1874.) 

After  a  careful  consideration  of  the  elaborate  arguments 

filed  on  both  sides  of  this  case,  we  are  satisfied  the  Appellate 

Court  has  correctly  applied  the  law  to  the  undisputed  facts 

of  this  case,  and  that  its  decree  is  right,  and  therefore  we 

affirm  it. 

Decree  affirmed. 
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Union  Trust  Company  et  al. 

v. 

Herman  G.  Weber,  Collector,  etc.  et  al. 

Filed  at  Mt.  Vernon   October  2,  18S0. 

1.  Taxation — who  are  owners  of  a  railroad  for  purposes  of  taxation — con- 
tractors. Contractors  binding  themselves  to  construct  and  equip  a  railroad, 
and  who  are  to  receive  therefor  subscriptions  to  the  stock,  and  bonds,  and 
mortgages  on  the  road,  and  are  to  furnish  and  pay  for  all  materials,  labor  and 
machinery,  and  who  are  placed  in  possession  of  the  road  to  enable  it  to  per- 
form the  contract,  and  authorized  to  operate  the  road,  and  receive  the  earnings 
thereof,  paying  to  the  railroad  company  the  net  profits,  are  not  vested  with 
the  franchise  and  right  of  way,  and  are  not  the  owners  of  the  road  for  pur- 
poses of  taxation. 

2.  Same — assessing  in  wrong  name.  The  listing  or  assessing  of  railroad 
property  in  a  wrong  name  as  owner,  forms  no  ground  for  enjoining  the  col- 
lection of  the  tax  thereon.  Property  is  liable  to  pay  a  tax  without  reference 
to  its  ownership.  Section  253  of  the  Revenue  act  makes  all  taxes  on  real 
estate  a  lien  on  the  same  from  and  after  the  first  day  of  May  in  the  year  it  is 
assessed,  without  regard  to  its  ownership. 

3.  Same — as  to  what  is  real  estate  and  what  is  personal  property  of  a  railroad. 
The  land  constituting  the  right  of  way  of  a  railroad,  with  the  ties,  rails,  etc., 
in  place  on  the  track,  and  turn-outs,  depot  grounds,  and  the  buildings  on  the 
same,  are  real  estate,  but  the  rolling  stock  is  made  by  statute,  for  the  pur- 
poses of  taxation,  personal  property. 

4.  Same — lien  on  real  estate  for  tax  on  personalty.  Taxes  assessed  on  per- 
sonal property  of  the  same  owner  become  a  lien  on  his  real  estate,  and  a  tax 
upon  the  capital  stock  and  franchise  of  a  railroad  company,  whether  they  be 
regarded  as  real  or  personal  property,  is  a  lien  upon  the  real  property  of  the 
company. 

5.  Same — apportioning  capital  stock  of  railroad  among  counties.  The  failure 
of  the  State  Board  of  Equalization  to  apportion  the  value  of  the  capital 
stock  of  a  railroad  company  among  the  several  counties  through  which  the 
road  is  located,  and  the  making  of  such  apportionment  by  the  Auditor,  or  his 
clerks,  so  it  is  correctly  made,  is  no  ground  for  interfering  with  the  collec- 
tion of  the  tax.  If  any  county  does  not  get  its  proper  share  of  the  distribu- 
tion, that  does  not  concern  tli£  railro'ad  company. 

6.  Same — over-valuation — allegation  of  fraud.  A  statement  in  a  bill  to 
enjoin  the  collection  of  a  tax,  that  the  assessment  was  outrageously  exorbi- 
tant, and  was  fraudulently  made  against  a  railroad  company,  as  a  conclusion 
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of  the  pleader,  without  showing  in  what  the  over-valuation  consists,  and 
giving  no  facts  or  particulars,  is  not  sufficient  to  enjoin  the  collection  of  the 
tax.  A  mere  allegation  of  fraud  is  not  sufficient,  and  an  over-valuation  will 
not  of  itself  establish  fraud. 

7.  Same — -failure  to  ascertain  facts  on  which  to  assess.  Where  a  railway 
company  fails  to  make  a  return  of  its  property,  as  required  by  law,  to  the 
auditor,  and  the  State  Board  of  Equalization  has  before  it  the  return  made  to 
the  county  clerk  by  an  agent  of  the  contractors  who  built  the  road,  which  is 
not  shown  to  be  untrue,  the  company  can  not  defeat  the  collection  of  the  tax 
levied  on  the  assessment  made  upon  such  a  basis,  on  the  charge  that  the  board 
did  not  ascertain  the  necessary  facts  upon  which  to  fix  the  proper   valuation. 

8.  Same — -failure  to  return  property  as  delinquent.  The  failure  of  the  collec- 
tor to  return  the  taxes  assessed  against  railroad  property  as  delinquent,  will 
not  affect  the  rights  of  the  State  or  municipalities.  The  taxes  become  a  lien 
from  the  first  day  of  May,  and  such  lien  continues  until  they  are  paid.  The 
omission  to  make  such  return  is  cured  by  section  191  of  the  Revenue  act. 

9.  Same — effect  of  defective  warrant.  The  want  of  a  clause  in  a  collector's 
warrant  authorizing  him  to  distrain  for  taxes,  does  not  render  the  warrant 
void.  Such  a  warrant  would  fully  protect  any  person  paying  his  taxes.  But 
if  the  warrant  was  void,  that  would  not  operate  to  release  or  discharge  the 
taxes.  If  not  collected  in  one  year,  the  statute  requires  the  taxes  to  be  brought 
forward  the  next  year  and  collected  as  back  taxes. 

10.  Same — omission  to  bring  forward  back  taxes — subsequent  incumbrancer. 
The  taking  of  a  deed  of  trust  or  mortgage  on  real  estate  charged  with  a  sub- 
sisting lien  for  taxes  of  preceding  years  not  brought  forward  or  extended, 
will  not  operate  to  discharge  such  back  taxes,  or  release  the  lien  of  the  same. 
Neither  will  the  appointment  of  a  receiver  in  a  suit  against  the  owner  of  the 
property  have  such  effect.  He  is  not  a  purchaser,  within  the  meaning  of 
section  278  of  the  Revenue  law. 

11.  Same — levy  in  excess  of  the  law.  The  levy  by  the  Governor,  Auditor 
and  State  Treasurer  of  a  per  cent  that  produces  an  amount  of  taxes  above 
the  sum  authorized  by  the  legislature  to  be  raised,  will  not  render  the  levy 
void,  either  in  whole  or  in  part. 

12.  Same — assessment  of  rolling  stock,  etc.,  of  railroad — ownership  of  contrac- 
tor. Where  a  construction  company  bound  by  its  contract  to  construct  and 
equip  a  railroad,  purchased  and  owned  the  rolling  stock,  and  other  personal 
property  used  in  the  work  of  construction,  on  the  first  day  of  May  in  a  cer- 
tain year,  when  the  property  was  listed  for  taxation,  it  was  held,  the  person 
making  the  return  of  the  same  to  the  county  clerk,  not  being  the  agent  or 
superintendent  of  the  railroad  company,  had  no  authority  to  act  for  or  bind  the 
company,  and  the  collection  of  the  tax  on  such  property,  as  against  the  rail- 
road company,  should  be  enjoined,  as  it  could  not  become  a  lien  upon  its  real 
estate. 
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13.  Same — enjoining  collection  of  taxes.  The  collection  of  a  tax  should 
never  be  enjoined,  except  in  cases  where  the  tax  is  levied  upon  property 
exempt  from  taxation,  or  where  it  is  doubly  taxed,  or  the  tax  is  levied  without 
warrant  of  law,  or  by  persons  having  no  power  to  make  the  levy,  or  where  a 
clear  case  of  fraud  in  making  the  valuation  is  shown.  In  the  latter  case,  the 
proof  must  be  clear  and  irresistible,  and  the  injury  likely  to  result  con- 
siderable. 

14.  Receiver — whether  conveyance  to  him  necessary.  A  receiver,  by  hi 3 
appointment,  is  authorized  to  take  and  hold  possession  of  property  under  the 
control  and  direction  of  the  court,  and  the  general  practice  seems  to  be,  when 
necessary  for  the  recovery  or  preservation  of  personal  property  by  him,  the 
defendant  will  be  required  to  assign  the  property  by  proper  written  assign- 
ment, and  where  it  is  necessary  to  execute  leases,  or  to  bring  ejectment,  etc., 
for  real  estate,  an  assignment  or  conveyance  to  the  receiver  is  necessary.  If 
he  is  merely  authorized  to  sell  property,  like  a  master,  he  takes  no  title. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  a  suit  in  chancery  instituted  in  the  court  below, 
for  the  purpose  of  enjoining  the  collection  of  certain  taxes. 

Messrs.  Judd  &  Whitehouse,  for  the  appellant. 

Messrs.  G.  &  G.  A.  Koerner,  for  the  appellee. 

Mr.    Justice  Walker  delivered  the  opinion  of  the  Court : 

The  allegations  of  the  bill,  admitted  by  the  demurrer,  raise 
a  number  of  questions,  a  portion  of  which  have  been  settled 
by  former  decisions  of  this  court,  and  will  not  be  again  dis- 
cussed. We  shall,  however,  consider  some  of  the  questions, 
passing  over  some  of  those  we  regard  as  being  without  force. 

It  is  urged  that  the  railroad  and  all  of  its  appurtenances 
belonged  to  Payson  &  Co.,  who  had  contracted  to  build  the 
road,  when  the  property  was  assessed  for  taxation  against  the 
railroad  company,  and  that  the  company  could,  under  no  cir- 
cumstances, be  liable  for  the  taxes;  that  it  was,  therefore, 
improperly  listed  to  the  railroad  company.  We  fail  to  find 
that  it  appears  from  the  bill  that  such  was  the  fact.  The 
agreement  shows  that  Payson   &  Co.  bound  themselves  to 
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construct  and  equip  the  road,  and  were  to  receive  therefor 
subscriptions  to  the  stock,  bonds  and  mortgages  on  the 
road,  etc.,  and  to  furnish  and  pay  for  all  materials,  labor  and 
machinery. 

It  is  true  the  construction  company  were  placed  in  posses- 
sion, to  enable  it  to  perform  the  contract.  It  was  also 
authorized  to  use  and  operate  the  road,  and  receive  the  earn- 
ings thereof,  paying  to  the  railroad  company  the  net  profits 
derived  therefrom.  But  this  falls  far  short  of  vesting  the 
title  to  the  franchise  and  right  of  way  and  other  property  in 
the  construction  company.  The  possession  of  real  estate  is 
usually  placed  under  the  control  of  builders  of  houses,  fac- 
tories, etc.,  but  no  one  supposes  that  they  become  the  owners 
of  the  real  estate  and  the  structures  erected  thereon. 

But  the  right  of  way,  depot  grounds,  railroad  track,  and 
franchise  were  liable  to  taxation,  without  reference  to  who 
was  the  owner.  The  listing  of  it  in  the  wrong  name  as  owner, 
clearly  could  form  no  ground  for  enjoining  a  tax.  The 
property  was  liable  to  pay  a  tax  without  reference  to  its  own- 
ership. If  it  was  listed  in  a  wrong  name,  that  in  nowise 
rendered  the  tax  inequitable  or  unjust.  The  253d  sec- 
tion of  the  revenue  law  makes  all  taxes  on  real  estate  a  lien 
on  the  same,  from  and  after  the  first  day  of  May  in  the  year  in 
which  the  same  are  assessed,  until  they  are  paid.  Thus  it  is 
seen  that  it  does  not  matter  in  whose  name  the  property  may 
be  listed.  The  taxes  assessed  on  this  property,  then,  are  a  lien 
against  it.  The  objection,  then,  that  the  railroad  and  its  pro- 
perty should  have  been  assessed  to  Payson  &  Co.,  and  not  to 
the  railroad  company,  can  not  be  urged  to  enjoin  the  collec- 
tion of  the  tax  on  the  right  of  way,  depot  grounds,  track, 
and  franchise,  etc.,  as  it  inheres  to  the  property. 

The  statute  has  also  provided  that  the  taxes  levied  on  per- 
sonal property  shall  be  a  lien  on  real  estate,  and  taxes  on  real 
estate  a  lien  on  personal  property.  (See  sec.  255,  chapter 
entitled  "  Kevenue.")  That  the  land  constituting  the  right  of 
way,  with  the  ties,  rails,  etc.,  in   place  on  the  tracks,  is  real 
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estate,  we  apprehend  none  will  dispute.  There  can  not  be  the 
slightest  doubt  that  turn-outs,  depot  grounds,  and  the  buildings 
on  the^same,  are  real  estate.  All  of  these  were  so  declared  by 
the  42d  section  of  the  act  of,  1872.  But  the  44th  section 
declares,  for  the  purposes  of  taxation,  rolling  stock  to  be  per- 
sonal property,  and  requires  it  to  be  listed  in  a  separate  sched- 
ule. The  48th  section  requires  that  schedules  shall  be  returned 
to  the  Auditor  of  Public  Accounts,  of  the  property  denomi- 
nated "railroad  track;"  the  rolling  stock;  the  number  of  ties 
per  mile  in  the  track;  the  weight  of  iron  or  steel  per  yard, 
used  in  the  main  and  side  tracks,  etc.;  a  statement  showing  the 
amount  of  capital  stock  authorized,  and  the  number  of  shares 
into  which  it  is  divided;  the  amount  of  capital  stock  paid  up; 
the  value,  etc.,  of  shares  of  stock;  the  total  amount  of  all 
indebtedness,  except  for  expenses  of  the  road,  and  the  total 
listed  valuation  of  its  tangible  property  in  the  State. 

Now  the  franchise  is  connected  with  and  almost  inseparable 
from  the  real  estate  owned  by  the  company,  and  used  for  rail- 
road purposes.  It  is  true  that  a  railroad  company  may  have 
a  franchise  to  build  and  use  a  railroad  before  it  acquires 
land  and  right  of  way  upon  which  to  construct  and  operate 
it.  But  it  is  difficult  to  see  in  what  manner  such  a  company, 
after  acquiring  such  property,  and  constructing  the  road, 
could  dispose  of  all  of  its  real  estate,  and  wholly  and  per- 
manently abandon  it,  without  forfeiting  its  franchises. 

But  be  that  as  it  may,  we  have  seen  that  taxes  assessed  on 
personal  property,  of  the  same  owner,  is,  and  becomes,  a  lien 
on  his  real  estate;  and  there  will,  or  can  be,  no  question, 
that  whether  the  capital  stock  and  franchise  may  be  regarded 
as  strictly  personal  property,  or  so  intimately  connected  with 
the  real  property  of  the  company,  that  they  are  inseparable 
for  the  purposes  of  taxation,  both,  in  this  instance,  belonged 
to  the  same  company,  and  the  tax  on  capital  stock  and  fran- 
chise became  a  lien  on  the  real  property  of  the  company, 
and  it  must  be  held  for  the  same,  unless,  in  some  manner,  it 
has  been  released  or  discharged. 
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It  is  urged,  that  after  the  Board  of  Equalization  had  fixed 
the  value  of  the  capital  stock,  it  was  required,  by  law,  to 
apportion  the  same  among  the  counties  through  which  the 
road  was  located,  but  the  board  failed  to  make  such  a  distri- 
bution, and  the  same  was  made  by  some  clerk  in  the  Auditor's 
office,  after  the  board  adjourned,  without  authority  of  law; — 
that,  being  so  made,  the  tax  on  that  valuation,  and  to  that 
extent,  is  void. 

In  the  case  of  Thatcher  v.  The  People,  79  111.  597,  and 
subsequent  cases,  we  have  held,  that  under  the  191st  section 
of  the  revenue  law,  any  irregularity  in  the  tax  lists,  or  assess- 
ment rolls,  or  any  error  or  informality  in  the  proceedings  of 
any  of  the  officers  connected  with  the  assessment,  levying  or 
collecting  of  the  taxes,  not  affecting  the  substantial  justice  of 
the  tax  itself,  does  not  vitiate  or  in  auy  manner  affect  the  tax 
or  assessment  thereof.  In  the  case  of  Pacific  Hotel  Co.  v. 
Lieb,  83  111.  602,  it  was  held  that  there  could  be  no  pre- 
sumption of  dereliction  of  duty  by  the  Board  of  Equalization. 

But  concede  the  board  did  not  make  the  distribution  among 
the  counties,  it  involved  no  investigation,  proof  or  judgment. 
It  only  required  a  very  simple  arithmetical  calculation,  merely 
to  find  the  proportion  the  length  of  the  road  in  each  county 
bore  to  the  entire  length,  and  the  full  amount  of  the  valuation 
of  the  capital  stock.  It  was  merely  a  ministerial  act,  that  in 
nowise  involved  the  power  of  levying  the  tax.  Again,  the  law 
virtually  makes  the  distribution,  and  so  it  is  correctly  made,  it 
is  not  material  whether  it  be  done  by  the  board,  as  an  organized 
body,  or  by  a  clerk  of  the  board,  or  by  the  Auditor,  or  by 
one  of  his  clerks.  Nor  do  we  see,  from  anything  alleged, 
that  the  railroad  company  had  the  slightest  interest  in  having 
the  precise  and  accurate  proportion  distributed  to  each  county, 
so  long  as  no  more  than  the  full  value  of  the  capital  stock  was 
distributed.  If  the  company  has  received  any  injury  from 
one  county  having  more  than  its  proportion,  and  another  less, 
or  none  at  all,  it  fails  to  appear.     If  any   county   has  been 
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injured  by  an  unjust  distribution,  that,  in  no  manner,  concerns 
complainant.  We  regard  this  objection  as  being  without  force. 

The  bill  alleges,  as  a  ground  of  relief,  that  the  assessment 
was  outrageously  exorbitant,  and  was  wholly  unauthorized, 
and  was  fraudulently  made  against  the  road.  This  allegation 
seems  to  be  a  mere  conclusion  of  the  pleader.  It  is  not  stated 
in  what  the  over-valuation  consists.  No  facts  or  particulars 
are  stated.  Whether  $1000  more  than  the  company  considers 
a  fair  valuation,  is  considered  exorbitantly  high,  is  not 
stated. 

Again,  as  was  held  in  the  cases  of  the  Republic  Life  Ins.  Co.  v. 
Pollah,  75  111.  292,  and  Ottawa  Glass  Co.  v.  McCaleb, 
81  111.  556,  the  courts  have  no  power  to  revalue  property  for 
taxation.  That  power,  by  the  provisions  of  the  constitution, 
is  entrusted  to  other  persons  or  officers. 

Nor  has  it  ever  been  held  that  the  mere  charge  of  fraud  in 
a  bill  is  sufficient  to  authorize  a  court  to  enjoin  the  collection 
of  a  tax.  But  it  has  been  held  by  this  court  that  an  assess- 
ment higher  than  would  be  fixed  by  it  will  not  be  held  to 
establish  fraud  on  the  part  of  the  Board  of  Equalization. 
And  in  the  case  of  Adsit  v.  Lieb,  76  111.  198,  relief  was 
refused  where  the  valuation  was  manifestly  and  largely  too 
great. 

We,  from  the  allegations  of  the  bill,  are  unable  to  perceive 
any  facts  that  prove  fraud  on  the  part  of  the  board,  or  any 
thing  tending  to  prove  it.  In  a  number  of  cases  the  action 
of  this  same  session  of  the  board  has  been  challenged,  but  in 
every  case  we  have  on  similar  allegations  sustained  its  acts, 
nor  do  we  now  perceive  any  reason  to  hold  otherwise. 

In  the  case  of  Pacific  Hotel  Co.  v.  Lieb,  83  111.  602,  it  was 
held  that  the  fact  that  the  shares  of  stock  of  an  incorporation 
are  worthless  will  not  impeach  the  assessment,  as  that  may 
be  in  consequence  of  its  debts.  A  corporation  might  be  so 
largely  involved  as  to  render  the  shares  of  its  stock  of  no 
value,  and  yet  have  large  sums  of  money  owing  to  it  subject 
to  taxation. 
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It  is  urged,  and  the  bill  charges,  that  neither  the  Auditor 
nor  the  Board  of  Equalization  ascertained  any  facts  upon 
which  to  fix  the  valuation,  and  for  that  reason  the  tax  should 
be  enjoined.  The  board  had  before  it  the  return  made  by 
Furguson,  and  may  have  had  no  occasion  for  further  facts  or 
information.  It  is  not  charged  that  this  return  was  untrue; 
and  if  it  was,  the  railroad  company  failed  to  make  return  as 
the  law  required.  The  officers  of  that  body  knew  the  com- 
pany had  franchise,  capital  stock  and  other  property  subject 
to  taxation,  and  they  knew,  or  should  have  known,  they  were 
required  to  make  and  return  lists  for  its  assessment,  and  fail- 
ing to  do  so,  the  Board  of  Equalization  were  required  to  assess 
it  on  the  best  information  they  had  or  could  readily  obtain. 
It  could  not  be  successfully  urged,  where  an  individual,  fails 
or  refuses  to  return  a  schedule  of  his  taxable  property,  that 
the  assessor  had  not  made  extensive  and  particular  inquiries 
to  ascertain  its  precise  value.  Had  this  company  made  returns 
as  required  by  the  law,  then  the  board  could  have  been  put 
in  possession  of  all  the  facts  it  is  now  claimed  that  body 
should  have  learned.  If  it  only  acted  on  Furguson's  return, 
that  fully  justified  their  action. 

It  is  urged  that  this  property  was  not  assessed  at  a  rate 
uniform  with  other  property  of  a  similar  character;  that  it 
was  a  narrow-gauge  road,  and  cost  and  was  worth  one-third 
less  than  roads  of  the  ordinary  gauge,  and  should  have  been 
assessed  in  the  same  proportion.  It  is  not,  however,  alleged 
that  the  right  of  way,  depot  and  other  railroad  grounds  and 
buildings  thereon,  or  the  capital  stock  and  franchise,are  worth 
less  than  those  of  other  roads.  Nor  is  it  alleged  that  its 
capacity  for  the  transaction  of  the  business  of  the  country 
and  earning  money  is  any  less  than  that  of  other  roads.  Nor 
was  it  returned  as  a  narrow-gauge  road.  The  railroad  com- 
pany had  no  right  to  remain  inactive,  fail  to  perform  their 
duty,  and  then  complain  because  the  Board  of  Equalization 
failed  to  go,  or  send  a  committee,  or  hire  persons  to  go  along 
the  line  to  inspect  the  route,  the  property,  the  work  already 
23—96  III. 
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performed,  to  ascertain  its  precise  value  and  character.  This 
would  be  unreasonable,  and  yet  the  argument  would  seem  to 
lead  to  this. 

Again,  the  uniformity  of  valuation  of  property  and  taxa- 
tion can  never  be  more  than  approximate.  Revenue  could 
never  be  collected  if  the  courts  were  to  undertake  to  re-assess 
property,  and  afford  relief,  and  enjoin  the  collection  of  taxes, 
because  the  property  of  one  tax  payer  was  valued  proportion- 
ately higher  than  that  of  another.  It  would  be  utterly 
impracticable,  and  the  tax  payer  must  be  left  to  his  remedy, 
if  he  has  any,  against  the  assessor. 

The  bill  alleges  that  this  tax  was  not  returned  as  delinquent 
in  the  county  of  St.  Clair  or  Monroe  any  year  since  the  same 
was  levied.  This  is  admitted  to  be  true  by  the  demurrer. 
But  we  fail  to  see  that  the  rights  of  the  State  and  municipali- 
ties are  thereby  lost.  We  have  seen  that  the  tax,  when  levied, 
becomes  a  lien  on  real  estate  on  and  after  the  first  day  of 
May  in  the  year  in  which  it  is  levied,  and  remains  a  lien  until 
paid.  The  statute,  it  is  true,  requires  the  officer  to  make  the 
return,  but  it  does  not  provide  the  lien  shall  be  lost  if  the 
return  is  not  made.  Nor  has  the  statute  authorized  the  col- 
lector, by  any  act  of  his,  short  of  the  receipt  of  the  tax,  to 
release  or  discharge  the  lien.  We  have  no  doubt  that  the 
191st  section  of  the  revenue  law  cured  this  omission  on  the 
part  of  the  collector.  Nor  does  the  bill  allege  that  the  rail- 
road company  had  not  in  any  manner  prevented  that  officer 
from  making  such  a  return  as  the  law  requires.  We  fail  to 
perceive  any  force  in  this  objection. 

It  is  urged  that  there  was  no  collector's  warrant  to  the  tax 
book  of  St.  Clair  county  containing  the  taxes  against  the  road 
in  1873.  The  warrant  required  the  officer  to  collect  the  taxes, 
but  did  not  empower  him  to  distrain  for  their  collection. 
We  are  unable  to  say  such  a  warrant  was  void,  nor  do  we 
suppose  it  was.  We  have  no  hesitation  in  saying  it  fully 
protected  all  persons  who  paid  their  taxes  under  it,  and  would 
have  done  so  had  this  company  paid  its  taxes.     But  even  if 
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it  was  void,  that  did  not  release  or  discharge  the  taxes  against 
this  property,  and  the  company  could  have  paid  its  taxes  not- 
withstanding the  want  of  the  distraining  clause  in  the  warrant. 
Nor  was  the  want  of  such  a  warrant  to  the  collector's  book 
for  Randolph  county  that  year  any  objection  to  the  collection 
of  the  taxes  under  a  warrant  in  1877.  Under  the  statute  the 
taxes  were  required  to  be  brought  forward  and  collected  as 
back  taxes. 

It  is  insisted  that,  inasmuch  as  these  taxes  were  not  brought 
forward  and  placed  on  the  collector's  books  each  year,  from 
1873  till  1877,  the  lien  is  lost.  Section  278  of  the  revenue 
law  of  1872  is  referred  to  in  support  of  the  proposition. 
That  section  is  this: 

"No  such  charge  for  tax  and  interest  for  previous  years, 
as  provided  in  the  preceding  section,  shall  be  made  against 
any  property  prior  to  the  date  of  ownership  of  the  person 
owning  such  property  at  the  time  of  the  liability  for  such 
omitted  tax  was  first  ascertained." 

The  preceding  section,  to  which  reference  is  made,  requires, 

as  to  property  liable  to   taxation,  where  the  tax  thereon  is 

prevented  from  being  collected  for  any  year  or  years  by  any 

erroneous  proceedings  or  other  cause,  the  amount  thereof  shall 

be  added  to  the  tax  on  such  property  for  the  next  succeeding 
year. 

The  language  of  the  278th  section  is  by  no  means  free  from 
obscurity;  but  even  if  its  meaning  is  as  contended  by  appel- 
lant, do  his  conclusions,  under  the   facts  in  this  case,  follow? 

The  Trust  Company  took  its  deed  of  trust  or  mortgage 
when  the  property  was  charged  with  the  burthen  of  these 
taxes.  And  it  is  not,  nor  can  it  be,  successfully  claimed  that 
by  taking  a  mortgage  on  real  estate  charged  with  a  subsist- 
ing lien  for  taxes,  they  are  discharged  or  the  lien  released. 

Then,  did  the  appointment  of  a  receiver  produce  such 
a  result?  "We  are  aware  of  no  rule  of  law,  or  any 
adjudged  case  independent  of  a  statute,  that  holds  the  appoint^ 
ment   of  a  receiver  transfers   the   title   of  real  or  personal 
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property  to  the  person  thus  appointed.  Nor  do  we  conceive 
by  what  means  such  an  appointment  can  have  that  effect. 
That  officer,  by  his  appointment,  is  authorized  to  take  and 
hold  possession  of  property,  under  the  control  and  direction 
of  the  court.  And  his  possession  is  that  of  the  court. 
The  general  practice  seems  to  be,  when  necessary  for  the 
recovery  or  preservation  of  personal  property  by  the  receiver, 
the  defendant  will  be  required  by  the  court  to  assign  it  by  a 
proper  written  instrument  to  the  receiver.  In  reference 
to  personal  property,  such  an  assignment  may  not  be  neces- 
sary, but  courts  frequently  require  it.  But  where  it  is 
necessary  to  execute  leases,  or  to  bring  ejectment,  etc.,  for  real 
estate,  an  assignment  or  conveyance  to  the  receiver  is  believed 
to  be  necessary  in  all  cases.  The  form  of  such  a  transfer  is  given 
in  Edwards  on  Receivers,  p.  86.  That  the  court  may  authorize 
and  empower  a  receiver,  like  a  master  and  as  a  special  com- 
missioner, to  sell  real  estate  by  a  decree  of  court,  is  not 
doubted.  He,  however,  in  such  case  receives  thereby  no  title 
to  the  property. 

But  if,  by  his  appointment  or  by  conveyance,  he  become 
invested  with  title  to  real  estate,  Ave  are  wholly  at  a  loss  to 
see  any  reason  for  holding  that  the  lien  of  the  State  or  muni- 
cipalities for  taxes  should  be  lost  or  defeated.  He  but  takes 
the  property  for  the  benefit  of  all  lien-holders  and  creditors. 
And,  we  apprehend,  no  one  will  or  can  contend  that  when 
the  State  or  municipalities  have  a  lien  on  property  for 
taxes,  it  is  not  paramount  to  all  other  liens.  This  is  ele- 
mentary law  that  can  not  be  questioned.  The  receiver  is  not 
a  purchaser,  but  he  receives  the  possession  and  title,  when 
transferred  to  him,  to  hold  for  all  persons  in  interest.  And 
if  not  a  purchaser,  there  can  not  be  the  slightest  claim  for 
holding  the  278th  section  can  in  any  manner  affect  the  lien 
for  these  taxes,  whatever  may  be  its  meaning,  which  seems 
not  to  be  entirely  clear,  or  that  the  appointment  of  a  receiver 
impaired  the  lien  of  the  State  and  municipalities  for  their 
taxes  in  the  slightest  degree. 
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It  is  also  urged  that  the  clerks  did  not  conform  to  the 
requirements  of  the  129th  section  of  the  Revenue  law  of 
1872,  in  adding  back  taxes,  interest,  penalty  and  printer's 
fees, — that  the  amount  added  was  too  large. 

In  the  case  of  The  People  v.  Gale,  93  111.  128,  this  question 
was  before  us,  and  a  construction  was  given  to  that  section. 
We  have  not  taken  the  time  to  make  a  computation  to  see 
whether  the  amount  is  too  large.  That  is  a  question,  in  view 
of  that  decision,  that  can  be  determined  by  a  simple  calcula- 
tion that  we  will  not  stop  to  make. 

It  is  urged  that  the  Governor,  Auditor  and  Treasurer 
levied  a  greater  per  cent  of  taxes  for  the  year  1873  than  the 
act  authorized  to  produce  the  revenue  provided  for  by  law. 

In  the  case  of  Edwards  v.  The  People,  88  111.  340,  this 
question  was  before  us,  and  it  was  held  that  the  levy  by  the 
Governor,  Auditor  and  Treasurer  of  a  per  cent  that  produced 
an  amount  above  the  sum  authorized  to  be  raised,  did  not 
render  the  tax  void  in  whole  or  in  part.  It  was  there  held 
that  these  officers  might  fix  such  per  cent  as  in  their  judg- 
ment would  produce  the  required  amount.  That  case  is  con- 
clusive of  this  question. 

The  power  of  the  chancellor  to  restrain  the  collection  of 
the  revenue  is  one  that  should  never  be  exercised  but  in 
cases  where  the  tax  is  levied  on  property  exempt  from  taxa- 
tion, where  it  is  doubly  taxed,  where  it  is  levied  without 
any  warrant  of  law,  by  persons  having  no  power  to  make 
the  levy,  or  where  a  clear  case  of  fraud  in  making  the  valuation 
of  the  property  is  shown.  But  in  the  latter  case  the  proof 
must  be  clear  and  irresistible,  and  the  injury  likely  to  be 
produced  considerable.  It  is  so  eminently  just  and  equitable 
that  every  person  or  corporation  receiving  protection  from 
the  government  should  each  contribute  his  or  its  fair  and  just 
proportion  to  its  support,  that  a  court  of  chancery  should  never 
interpose  except  to  prevent  great  wrong  and  injustice.  Mere 
technical  objections,  or  even  legal  omissions,  in  assessing 
property  or  the  collection  of  the  tax,  usually,  do  not  affect  in 
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the  slightest  degree  this  strong  equitable  obligation.  If  many 
of  the  requirements  of  the  law,  even  those  that  are  impor- 
tant, should  be  omitted,  still  the  strong  equitable  cluty  to 
pay  a  tax  on  property  remains.  When  it  escapes,  the  burthen 
is,  unjustly  and  inequitably,  imposed  on  others  to  the  extent 
that  property  is  relieved  from  its  just  burthen. 

Again,  most  if  not  all  of  the  objections  that  can  be  urged 
in  a  court  of  equity,  may  be  successfully  interposed  at  law. 
And,  there  being  a  complete  remedy  at  law,  the  defence 
should  be  limited  to  that  forum,  except  in  but  few  cases,  and 
that  to  prevent  great  injustice  and  wrong.  This  property 
belonged  to  the  railroad  company;  it  was  liable  to  be  taxed, 
the  tax  was  imposed,  and  it  has  never  been  paid,  and  equity 
requires  not  that  the  tax  should  be  enjoined,  but  that  it 
should  be  paid. 

What  we  have  said  applies  to  the  tax  imposed  on,  or  which 
became  a  lien  on,  the  real  estate  of  the  railroad  company. 
We  now  come,  however,  to  the  tax  on  the  rolling  stock  and 
other  personal  property,  claimed  to  have,  at  the  time  of  the 
assessment,  belonged  to  Payson  &  Co.,  and  not  to  the  railroad 
company.  If  this  property  did  not  belong  to  the  railroad 
company  then  it  was  improperly  listed  to  it,  and  the  tax 
thereon  did  not,  nor  could  it,  become  a  lien  on  the  real  estate 
of  the  railroad  company.  Furguson  was,  at  least,  the  agent 
of  Payson  &  Co.,  and  was  acting  for  them  when  he  made  the 
returns  to  the  county  clerks.  Whilst  it  is  denied  that  he  was 
the  principal  engineer  and  general  superintendent  of  the 
railroad  company,  it  is  alleged  that  he  was  acting  in  that 
capacity  for  the  construction  company. 

The  schedules  returned  to  the  clerks  of  St.  Clair,  Monroe 
and  Randolph  counties  describe  the  rolling  .  stock  and 
other  personal  property  as  belonging  to  Payson  &  Co. 
There  seems  to  be  some  confusion  in  these  returns,  grow- 
ing, perhaps,  out  of  the  fact  that  printed  forms  applicable 
to  railroads  were  used,  and  in  endeavoring  to  make 
them  answer  for  the  returns  of  the    construction  company. 
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The  return  states  that  "H.  R.  Payson  &  Co.,  contractors 
to  build  and  operate  the  Cairo  and  St.  Louis  Railroad, 
makes  return  of  its  property  for  taxation  by.  schedules, 
as  follows :  Schedule  A  shows  the  property  designated 
by  law  ( Railroad  track'  belonging  to  or  controlled  by  the 
company,  and  the  listed  value  thereof.  Schedule  marked  B 
shows  an  inventory  of  all  property  denominated  by  law  'roll- 
ing stock/  belonging  to  or  controlled  by  this  company,  and 
listed  value  thereof;  also  the  length,  in  feet,  of  main  track 
on  which  said  rolling  stock  is  used  in  Illinois,  and  the  length, 
in  feet,  of  main  track  on  which  said  rolling  stock  is  used  else- 
where. Schedule  C  shows  the  tools  and  materials  for  repairs, 
and  all  other  personal  property  (except  rolling  stock)  belong- 
ing to  or  owned  by  said  company,  and  the  location  and  listed 
value  thereof." 

Schedule  A  is  headed  "Railroad  track  belonging  to  H.  R. 
Payson  &  Co.,  contractors  to  build  and  operate  the  Cairo  and 
St.  Louis  Railroad  in  St.  Clair  county,  Illinois,  May  1,  1873." 
Schedule  B  is  headed  "  Rolling  stock  belonging  to  H.  R. 
Payson  &  Co.,  contractors  to  build  and  operate  the  Cairo  and 
St.  Louis  Railroad,  May  1,  1873."  Schedule  C  is  headed 
"Personal  property  belonging  to  H.  R.  Payson  &  Co.,  con- 
tractors to  build  and  operate  the  Cairo  and  St.  Louis  Rail- 
road in  St.  Clair  county,  May  1,  1873."  The  returns  and 
schedules  filed  with  the  clerks  of  Monroe  and  Randolph  coun- 
ties are  substantially  the  same  as  these. 

It  will  be  observed  that  the  return  states  that  it  is  of  the 
property  of  the  railroad  company,  while  the  caption  of  each 
schedule  describes  it  as  the  property  of  the  construction  com- 
pany. With  this  repugnancy  in  this  return  we  can  only  look 
to  the  circumstances  under  which  the  return  was  made,  for  a 
solution  of  the  difficulty.  The  construction  company  had 
bound  themselves  to  build  and  equip  the  road,  furnishing 
materials  and  labor,  for  which  the  railroad  company  was  to  pay 
them  as  the  work  progressed,  and  the  former  company  was  to 
operate  the  road  until  completed  and  account  for  the  net  profits 
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to  the  railroad  company.  The  bill  alleges  that  the  rolling 
stock  was  not  delivered  to,  and  did  not  become  the  property 
of,  the  railroad  company  until  in  September,  after  the  sched- 
ules were  returned.  Now,  if  the  construction  company  pur- 
chased the  rolling  stock  and  owned  it  when  it  was  listed  for 
taxation,  and  if  Furguson  was  not  the  agent  or  superintend- 
ent of  the  railroad  company,  and  had  no  authority  to  act  for 
and  bind  the  latter  company,  as  the  bill  alleges,  and  as  is 
admitted  by  the  demurrer,  then  this  rolling  stock  was. wrong- 
fully listed  to  the  railroad  company,  and  the  collection  of  the 
tax  thereon  should  be  enjoined.  The  same  is  true  of  the 
tools  and  other  personal  property. 

But  if  the  personal  property  belonged  to  the  railroad  com- 
pany on  the  first  of  May,  1873,  it  was  properly  listed  to  it, 
without  reference  to  the  manner  or  form  in  which  the  return 
was  made.  Or,  even  if  it  belonged  to  the  construction  com- 
pany, and  Furguson  was  the  superintendent  of  the  railroad 
company,  and  he  returned  it  as  belonging  to  the  railroad 
company,  there  would  be  no  grounds  for  staying  the  collec- 
tion of  the  tax,  as,  under  the  statute,  it  became  a  lien  on  the 
real  estate.  As  to  the  listing  and  ownership  of  the  personal 
property,  the  bill  makes  a  prima  facie  case  for  relief,  and  that 
part  of  the  bill  requires  an  answer. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  leave  to  defendants  to  answer. 

Decree  reversed. 

Dickey,  Ch.  J. :  I  concur  in  the  conclusion  and  judgment, 
but  not  in  all  of  the  views  expressed. 
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Eobert  J.  Roy 

V 

Alfred  Goings. 

Filed  at  ML   Vernon   October  2,  1880. 

1.  Chattel  mortgage — right  of  mortgagee  to  take  possession  under  insecurity 
clause.  Under  a  clause  in  a  chattel  mortgage,  that  if  the  mortgagee  shall,  at 
any  time  before  the  debt  becomes  due,  "  feel  himself  unsafe  or  insecure,"  he 
shall  have  the  right  to  take  possession  of  the  mortgaged  property,  the  mort- 
gagee has  the  right  to  judge  of  the  crisis  for  himself,  subject  only  to  the  lim- 
itation that  his  judgment  of  insecurity  must  be  exercised  in  good  faith,  upon 
reasonable  grounds  or  probable  cause. 

2.  This  rule  does  not  require  that  there  should  be  actual  danger,  or  that 
the  proof  should  furnish  the  court,  at  the  time  of  the  trial,  with  reasonable 
ground  to  decide  that  there  was  actual  danger,  but  it  will  be  sufficient  if,  at 
the  trial,  it  appears  that  at  the  time  of  the  taking  of  possession  there  was 
apparent  danger,  such  that  a  reasonable  man  might,  in  good  faith,  act  upon, 
or,  in  other  words,  there  should  be  reasonable  grounds  to  believe  there  was 
danger,  or  that  the  mortgagee  did  not  act  without  probable  cause. 

3.  The  feeling  of  insecurity  mentioned  in  a  chattel  mortgage,  as  giving  the 
mortgagee  the  right  to  take  possession  of  the  mortgaged  property  before  the 
maturity  of  the  debt,  has  reference  to  such  feeling  as  is  produced  by  some 
subsequent  cause,  or  some  cause  not  in  being  when  the  mortgage  was  executed. 
It  is  not  sufficient  that  it  arises  from  a  question  of  law  as  to  the  validity  of  the 
mortgage  as  against  third  persons. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Pulaski  county;  the  Hon.  David  J.  Baker,  Judge,  pre- 
siding. 

Mr.  Samuel  P.  Wheeler,  for  the  appellant: 

When  the  mortgage  contains  such  an  insecurity  clause  as 
this,  the  mortgagee  is  the  sole  judge  of  the  time  when  he 
should  act.  Fox  v.  Kilton,  19  111.  519;  Bailey  v.  Godfrey 
et  at.  54  111.  507;  Lewis  v.  D'Arcy,  71  111.  648.  The  cases 
of  Furlong  v.  Cox,  77  111.  293,  and  Davenport  v.  Ledger, 
80  111.  574  do  not  change  the  rule. 
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Messrs.  Mulkey  &  Leek,  for  the  appellee : 

Counsel  for  appellant  insists  that  the  insecurity  clause 
vested  in  the  mortgagee  an  absolute  right  or  option  to  take 
possession  of  the  property,  regardless  of  the  question  of 
cause. 

An  examination  of  the  cases  cited  by  counsel  for  appellant, 
will  show  that  the  decisions  in  them  were  based  upon  facts, 
showing  that  the  mortgagee  had  reasonable  ground  to  feel 
insecure.  See  Furlong  v.  Cox,  77  111.  293;  Davenport  v. 
Ledger,  80  111.  574. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 
Court : 

In  January,  1878,  Goings  gave  appellant,  as  part  payment 
for  a  farm,  a  note,  secured  by  a  chattel  mortgage,  for  the  sum 
of  $278.47,  due  March  1,  1879.  The  mortgage  contained  a 
clause  which  provided  that  if  Roy  should,  at  any  time  before 
the  said  promissory  note  became  due,  "  feel  himself  unsafe  or 
insecure,"  he  should  have  the  right  to  take  possession  of  the 
property  mortgaged.  A  description  of  part  of  the  property 
mortgaged  (as  found  in  the  mortgage),  was  as  follows:  "All 
crops  to  be  grown  in  year  1878,  on  mortgagee's  part  of  old 
Barber  farm." 

In  October,  1878,  Roy  seized,  by  virtue  of  this  mortgage, 
part  of  the  crops  grown  on  that  farm  in  the  year  1878,  consist- 
ing of  corn,  tobacco  and  top  fodder. 

Goings  (insisting  that  this  taking  was  unlawful)  brought  an 
action  of  trover,  and  in  the  circuit  court  recovered  $225 
damages.  Roy  appealed  to  the  Appellate  Court  for  the  Fourth 
District,  where  the  judgment  was  affirmed,  and  from  that 
judgment  he  brings  the  record  to  this  court  for  review,  upon 
the  certificate  of  the  Appellate  Court  that  questions  of  law 
arise  in  the  cause,  of  sufficient  importance  to  require  a  decis- 
ion by  the  Supreme  Court.  That  court  certifies  that  the  fol- 
lowing questions  arise  in  the  case  : 
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First.  Was  the  mortgage  void  or  valid  as  to  the  crops 
subsequently  planted  and  grown? 

Second.  If  valid,  could  the  mortgagee  judge  of  the  crisis 
for  himself,  or  must  he  have  reasonable  grounds  for  his 
action,  before  taking  possession  under  the  terms  of  the  instru- 
ment ? 

Third.  If  void,  could  the  mortgagee  take  possession  of 
the  subsequent  existing  property,  without  some  new  act  of  the 
mortgagor  or  his  assent,  or  without  a  state  of  facts  which 
would  justify  the  taking  of  possession  under  the  terms  of  the 
instrument? 

That  court  also  certifies  that  they  found,  from  the  evidence, 
there  were  no  reasonable  grounds  for  taking  possession  under 
the  terms  of  the  instrument,  and  if  the  instrument  was  valid, 
the  taking  of  possession  was  without  just  warrant,  unless  the 
mortgagee  had  the  absolute  right  to  judge  of  the  crisis  for 
himself. 

Bailey  v.  Godfrey  et  al.  54  111.  507,  was  an  action  of  tro- 
ver, brought  by  Bailey  to  recover  damages  for  the  taking  of 
property  of  Bailey,  by  virtue  of  a  mortgage  which  contained 
a  condition  in  the  very  words  of  the  condition  of  the  mort- 
gage in  this  case, — that  is,  that  if  at  any  time  before  the  notes 
become  due,  the  mortgagee  shall  feel  himself  unsafe  or  inse- 
cure, he  may,  in  that  event,  take  immediate  possession  of  the 
property  described  in  the  mortgage.  In  that  case,  this  court 
said:  "  By  the  express  terms  of  the  mortgage,  the  mortgagee 
*  *  *  was  made  the  sole  judge  of  the  happening  of  the 
contingency." 

The  case  of  Lewis  v.  D'Arcy  71  111.  648,  was  an  action 
of  replevin,  brought  by  D'Arcy  against  Lewis,  a  constable, 
who  had  seized,  upon  attachment,  personal  property,  as  the 
property  of  Sullivan,  upon  which  property  D'Arcy  held 
Sullivan's  chattel  mortgage,  duly  recorded,  etc.,  containing 
precisely  the  same  condition — that  the  mortgagee  might  take 
immediate  possession  of  the  property,  at  any  time  before  the 
indebtedness  secured  by  the   mortgage  fell   due,  in  case  he 
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should  feel  unsafe  or  insecure.  This  court  held  in  favor  of 
D'Arcy,  saying:  "As  was  said  in  Bailey  v.  Godfrey,  54  111. 
507,  by  the  express  terms  of  the  mortgage  the  mortgagee 
was  invested  with  the  power  to  elect,  and  was  made  the  sole 
judge  of  the  happening  of  the  contingency,  when  he  would 
elect  to  take  possession  of  the  property." 

In  both  of  these  cases  this  court  held,  upon  the  facts  in 
each  case,  that  the  mortgagee  "  had  ample  reason  to  feel 
unsafe  and  insecure  in  regard  to  his  debt." 

The  case  of  Furlong  v.  Cox,  77  111.  293,  was  an  action  of 
replevin,  brought  by  Furlong  against  Cox,  for  the  furniture 
of  a  hotel,  which  Fin-long  had  mortgaged  to  Cox,  and  which 
Cox  had  seized  by  virtue  of  the  mortgage  before  the  mort- 
gage debt  was  due,  which  mortgage  contained  a  condition, 
that  Furlong  should  retain  the  possession  until  the  money 
fell  due,  with  a  further  provision  that  Cox  might,  "  at  any 
time  he  should  think  the  property,  or  any  part  thereof,  was 
in  danger  of  being  sold,  removed,  etc.,  take  possession  of  the 
same."  This  case  was  decided  in  favor  of  Furlong,  and  was 
distinguished  from  the  cases  of  Bailey  v.  Godfrey  and  Lewis 
v.  D'Arcy,  supra,  saying  as  to  those  cases,  "It  will  be 
observed  that  in'both  of  those  cases  there  was  evidence  show- 
ing danger  of  loss,  *  *  *  but  in  this  case  there  is  no 
evidence  that  there  was  the  slightest  danger  of  loss,  or  even 
that  appellee  thought  there  was."  And  it  was  there  said,  Cox 
should,  "  at  least,  have  proved  that  he  thought  there  was  the 
danger  specified.  *  *  *  And  before  he  can  justify  the 
act  (of  taking)  he  should,  at  least,  have  shown  that  such  was 
his  belief." 

It  is  again  said,  (speaking  of  the  evident  intention  of  the 
parties  and  the  circumstances  under  which  the  mortgage  was 
given),  that  Furlong  supposed  that  Cox,  before  he  could  law- 
fully seize  the  property,  "must,  in  good  faith,  based  upon 
reasonable  grounds,  believe  there  was  danger  of  sale  or 
removal  of  the  property,"  and  that  it  was  not  the  intention 
to  "place  it  in  the  uncontrolled  power  (of  Cox)  at  any  time, 
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from  pique,  caprice,  or  mere  whim,  to  strip  the  hotel  of  its 
furniture,"  etc.  And  it  is  further  said,  appellant  "  was  will- 
ing to  give  the  power  to  take  possession  if  she  did  any  act, 
or  if  any  other  cause  should  arise  from  which  there  should  be 
reasonable  ground  to  suppose  that  there  was  danger,  *  * 
and  must  have  supposed  he  (Cox)  would  be  governed  by  cir- 
cumstances in  thinking  there  was  danger,  as  would  any  other 
reasonable  and  fair  business  man."  Again  it  is  said,  "the 
right  to  take  possession  depended  upon  his  thinking  there 
was  danger.  Had  the  condition  been  that  he  might  reduce 
the  property  to  possession  when  he  might  choose,  then  it 
would  have  been  different.  We  are  clearly  of  opinion  this 
case  is  widely  different  from  the  cases  cited  supra,  as  in  those 
cases  there  was  *  *  *■  danger,  and  whilst  here  not  the 
semblance  of  the  slightest  danger  is  shown  to  have  existed, 
not  even  that  appellant  believed  on  the  slightest  grounds,  or 
believed  at  all  that  the  danger  existed." 

In  the  case  of  Davenport  v.  Ledger,  80  111.  574,  the  ruling 
of  the  court  in  Furlong  v.  Cox,  supra,  is  alluded  to  and 
approved.  In  the  Davenport  case  the  mortgage  contained 
the  same  provisions  as  to  the  taking  possession  by  the  mort- 
gagee, and  the  court  charged  the  jury  that  "the  chattel  mort- 
gage giving  to  the  defendant  the  right  to  take  possession  of 
the  goods  if  he  felt  (whether  with  sufficient  cause  or  not 
makes  no  difference)  that  his  debt  was  not  safe  and  secure, 
he  was,  by  the  mortgage,  made  the  sole  judge  upon  that  sub- 
ject, and  if  he  did  so  feel,  the  plaintiff  has  no  right  to  recover," 
etc.  While  the  decision  of  the  Davenport  caSe  did  not  turn 
upon  this  instruction  of  the  court,  the  court  incidentally 
commented  upon  it,  saying  in  substance,  that  it  was  more 
favorable  to  the  mortgagee  than  he  was  entitled  to  have  it, 
in  that  it  omits  the  essential  element,  that  his  belief  that  he 
was  unsafe  or  was  insecure,  had  reasonable  grounds  to  sup- 
port it. 

All  these  cases,  carefully  examined  and  properly  understood, 
are  in  strict  accord  with  each  other  in  so  far  as  they  relate  to 
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the  construction  to  be  placed  upon  this  condition  as  to  the 
right  of  taking  possession  by  the  mortgagee.  The  first  two 
cases  referred  to  lay  down  the  law,  that  by  the  stipulation  of 
the  parties  the  mortgagee  is  made  the  sole  judge  as  to  whether 
the  contingency  has  or  has  not  happened  upon  which  he  is 
authorized  to  take  possession.  The  latter  two  cases,  recog- 
nizing the  same  proposition,  that  he  is  made  the  sole  judge  of 
the  happening  of  the  contingency,  lay  down  the  rule,  that  in 
judging  of  that  contingency  he  must  act  in  good  faith,  and 
must  have  reasonable  grounds  to  support  his  belief.  He  must 
have  probable  cause  for  his  belief.  As  was  said  in  Furlong 
v.  Cox,  he  must  in  good  faith,  based  upon  reasonable  grounds, 
believe  there  was  danger;  and  again,  that  he  must  have  "rea- 
sonable grounds  to  suppose  that  there  was  danger." 

The  finding  certified  to  us  from  the  Appellate  Court,  as  to 
the  facts  of  the  case  at  bar,  gives  us  the  basis  on  which  that 
court  ruled  as  to  the  law.  That  court  certified  that  it  appears 
from  the  evidence  "there  were  no  reasonable  grounds  for 
taking  possession  under  the  terms  of  the  instrument,  and  if 
the  instrument  be  valid  the  taking  possession  was  without 
just  warrant,  unless  the  mortgagee  had  the  absolute  right  to 
judge  of  the  crisis  for  himself." 

As  shown  above,  the  mortgagee,  under  such  a  mortgage 
had  the  right  to  judge  of  the  crisis  for  himself,  subject  only 
to  the  limitation  that  his  judgment  must  be  exercised  in  good 
faith  and  upon  reasonable  grounds.  This  means  reasonable 
ground,  or  probable  cause,  to  think,  or  believe,  or  feel  that 
there  was  dartger  which  rendered  the  taking  of  the  prop- 
erty by  him  proper  under  the  agreement.  This  does  not 
require  that  there  should  be  actual  danger,  or  that  the  proofs 
should  furnish  the  court,  at  the  time  of  the  trial,  with  reason- 
able grounds  to  decide  that  there  was  actual  danger.  It  was 
sufficient,  if,  at  the  trial,  it  appeared  that  at  the  time  of  the 
taking  there  was  apparent  danger,  such  that  a  reasonable  man 
might,  in  good  faith,  act  upon  it;  in  other  words,  there  should 
be  reasonable  grounds  to   believe  that  there  was  danger,  or 
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that  he  did  not  act  without  probable  cause.  The  Appellate 
Court  has  found  there  were  no  reasonable  grounds  for  taking 
possession  under  the  terms  of  the  instrument.  If  this  find- 
ing of  the  Appellate  Court  is  to  be  understood  to  mean  simply 
that  there  was,  in  fact,  no  such  danger,  such  finding  is  not 
decisive  of  this  case.  It  is  not  sufficient  to  show  that  the 
taking  was  illegal.  If,  however,  the  finding  is  to  be  under- 
stood as  meaning  that  the  mortgagee  had  no  reasonable 
grounds  to  believe  that  his  debt  was  unsafe  and  had  no  prob- 
able cause  for  the  taking,  it  is  decisive  as  against  the  legality 
of  the  taking. 

Taking  the  whole  record  together,  we  think  the  true  mean- 
ing of  the  finding  of  the  Appellate  Court,  as  stated  in  the 
same,  is  that  there  were,  in  fact,  no  reasonable  grounds  for 
the  mortgagee  to  feel  himself  unsafe  or  insecure,  and  there- 
fore hold  their  rulings  correct. 

The  law  on  this  subject,  as  laid  down  in  the  cases  hereto- 
fore decided  in  this  court,  is  plainly  this,  that  by  such  con- 
tract the  mortgagee  is  made  the  sole  judge  of  the  crisis  in 
question,  but  that  judgment  must  be  exercised  in  good  faith 
and  upon  probable  cause.  He  is  not  at  liberty  to  judge 
capriciously,  or  upon  a  mere  whim,  or  maliciously.  As  indi- 
cated in  Furlong  v.  Cox,  supra,  in  such  case  the  mere  fact 
that  the  mortgagee  declares  that  he  feels  himself  unsafe  and 
insecure  is  not  conclusive.  When  that  question  is  put  in 
issue,  and  it  appears  from  the  proofs  that  the  mortgagee  had 
no  probable  cause  or  reasonable  grounds  to  feel  himself  unsafe 
and  insecure,  the  taking  must  be  held  unlawful;  but  it  is  not 
essential  in  such  case  that  there  should  be  real  cause  of  danger. 
It  is  not  necessary  that  the  debt  should,  in  fact,  be  unsafe  or 
insecure.  It  is  sufficient  for  this  purpose  that  the  circum- 
stances are  such  that  a  reasonable  man,  thus  situated,  might, 
in  good  faith,  believe  himself  unsafe  and  insecure. 

It  is  insisted  by  the  appellant  in  the  case  at  bar  that  the 
mortgage,  as  a  mortgage,  was  inoperative  in  giving  the  appel- 
lant title  to  the  corn,  tobacco  and   fodder  grown  upon  the 
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Barber  place  during  the  year  1878,  and  that  therefore  the 
mortgage  itself  was  no  security  for  the  debt;  but  appellant 
also  insists  that  the  mortgage  was  valid  between  the  parties 
as  an  executory  contract,  and  authorized  appellant  to  take 
possession,  if  for  any  cause  he  felt  unsafe  or  insecure,  and 
hence  the  mere  invalidity  of  the  mortgage  as  a  lien  against 
third  persons,  was  a  sufficient  ground  to  warrant  such  feeling 
of  insecurity ;  and  the  question  is  very  elaborately  discussed 
as  to  whether  a  chattel  mortgage  can  operate  upon  property 
not  in  being  (potentially  or  otherwise),  at  the  time  of  the 
execution  of  the  mortgage. 

We  do  not  perceive  that  this  question,  so  fully  discussed, 
has  any  necessary  bearing  upon  the  decision  of  this  case. 
From  a  fair  construction  of  the  language  of  this  instrument, 
the  feeling  of  insecurity  which  was,  by  the  terms  of  the 
instrument,  to  give  the  mortgagee  the  right  to  take  imme- 
diate possession,  evidently  had  reference  to  such  a  feeling  to 
be  produced  by  some  future  cause, — by  some  cause  not  in 
being  at  the  time  when  the  mortgage  was  executed.  We 
may  assume,  therefore,  that  counsel  for  appellant,  if  right  in 
his  views  as  to  the  effect  of  a  chattel  mortgage  upon  prop- 
erty not  in  being  at  the  time  of  its  execution,  and  that  he  is 
right  in  the  position  that  the  instrument  is,  nevertheless,  an 
executory  contract,  and  valid,  as  such,  between  the  parties, 
still,  it  is  obvious  that  a  feeling  of  insecurity,  to  arise  from  a 
consideration  of  that  question  of  law,  was  not  such  a  feeling 
of  insecurity  as  was  meant  and  contemplated  by  the  parties 
making  the  contract.  This  case  must  turn  upon  the  question 
whether  .Roy,  at  the  time  he  seized  this  property,  did,  in  good 
faith,  feel  that  he  was  unsafe  or  insecure  from  some  cause 
which  occurred  after  the  making  of  the  mortgage,  and 
that  he  not  only  did  in  fact  so  feel,  but  that  this  was  not 
without  probable  cause  or  reasonable  grounds  to  feel  thus. 
It  is  not  necessary  that  it  should  appear  at  the  trial  that  there 
were  reasonable  grounds  to  believe  that  his  debt  was  unsafe  or 
insecure,  in  point  of  fact,  at  that  time.     If  there  was,  in  fact, 
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apparent  insecurity  at  the  time  of  the  taking,  arising  from 
facts  and  circumstances  brought  to  his  knowledge,  it  was  suffi- 
cient to  justify  the  taking,  if  he,  in  fact,  from  such  cause,  did 
feel  unsafe  and  insecure,  and  acted  from  that  motive.  The 
Appellate  Court  have  held  the  facts  in  this  regard  for  appellee. 
The  judgment  of  the  Appellate  Court  will,  therefore,  be 
affirmed. 

Judgment  affirmed. 

Scott  and  Sheldon,  J.J.,  dissenting:  We  think  it 
enough  that  the  mortgagee  felt  himself  insecure,  and  that  it 
is  not  necessary  that,  in  addition  thereto,  there  should  have 
been  probable  cause  for  feeling  himself  insecure. 


The  People  ex  rel.  Weber 

v. 

Chicago  and  Alton  Railroad  Co. 

Filed  at   Ml.  Vernon  October  2,  1880. 

1.  Taxation — description  of  property  assessed.  Property  assessed  for  taxa- 
tion must  be  described  by  reference  to  government  surveys,  or  by  metes  and 
bounds,  or,  if  land  is  divided  into  lots,  then  by  reference  to  authenticated 
plats.  If  a  piece  of  land  is  designated  as  a  lot,  when  there  is  no  plat  to  which 
reference  can  be  had,  to  determine  from  what  tract  it  has  been  formed,  no 
judgment  can  be  rendered  against  it  for  taxes,  as  it  is  not  capable  of  location. 

2.  While  a  government  survey  with  a  given  number  is  a  description  of 
land  well  recognized,  and  which  can  be  easily  located,  yet  a  lot  therein  of  a 
certain  number,  does  not  represent  any  ascertainable  part  of  the  survey, 
unless  a  plat  has  been  made  and  recorded  by  competent  authority,  which 
divides  the  survey  into  lots. 

3.  Same — surveying  and  platting  lots.  The  Revenue  laws  make  it  the  duty 
of  the  owner,  where  a  tract  of  land  is  divided  into  parcels  so  that  it  can  not 
be  described  without  metes  and  bounds,  to  cause  such  lands  to  be  surveyed 
and  platted  into  lots,  the  plat  to  be  certified  and  recorded,  and  the  law  pro- 
vides that,  if  the  owner  shall  neglect  or  refuse  to  cause  this  to  be  done  within 
thirty  days  after  being  notified  by  the  county   clerk,  such  clerk  shall  cause 
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the  survey  to  be  made  and  recorded,  and  the  expense  thereof  to  be  added  to 
the  tax  levied  on  such  property.  When  the  land  is  so  surveyed  and  platted, 
and  ihe  plat  recorded,  the  lots  may  be  assessed  according   to  their  numbers. 

4.  A  survey  and  platting  of  a  tract  of  land  by  a  deputy  county  surveyor, 
at  the  instance  of  an  assessor,  without  any  notice  by  the  county  clerk  to  the 
owner,  or  not  at  the  request  of  the  clerk,  the  plat  not  being  recorded,  is  not  a 
compliance  with  the  statute,  and  such  survey  and  platting  are  unauthorized 
and  binding  on  no  one,  and  will  not  change  the  original  description  of  the 
land. 

Appeal  from  the  County  Court  of  St.  Clair  county;  the 
Hon.  Erederick  H.  Peifer,  Judge,  presiding. 

Mr.  George  W.  Brockhaus,  State's  attorney,  for  the 
People. 

Messrs.  G.  &  G.  A.  Koerner,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  application  by  the  collector  of  St.  Clair  county 
to  the  county  court  for  judgment  against  the  following 
described  land  for  taxes:  Lot  15,  survey  786,  claim  2667, 
(called  Condarse  tract  and  additions  thereto,)  except  right  of 
way,  containing  10  37-100  acres,  as  recorded  in  plat  book 
E,  page  10,  of  the  recorder's  office  at  Belleville. 

The  land  was  assessed  as  the  property  of  the  Chicago  and 
Alton  Railroad  Company,  and  it  appeared  and  filed  certain 
objections,  which  were  considered  by  the  court,  and  judgment 
for  taxes  denied. 

It  appeared  on  the  hearing  that  no  plat  had  ever  been 
recorded  dividing  government  survey  786  into  subdivisions 
or  lots,  and  the  county  court  refused  to  render  judgment  for 
taxes,  on  the  ground  that  there  was  no  record  of  lot  15 
appearing  in  the  recorder's  office  of  the  county  in  plat  book 
E,  or  in  any  other  book  or  record  contained  in  the  office. 

If  there  was  no  such  property  as  lot  15  mentioned  in  the 
application,  in  existence,  then  it  is  clear  the  court  did  right 
in  refusing  judgment,  because  a  judgment  for  taxes  can   not 
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be  rendered  against  property  which  has  no  existence.  Prop- 
erty must  be  described  by  reference  to  government  surveys, 
or  by  metes  and  bounds,  or,  if  it  is  divided  into  lots,  then  by 
reference  to  authenticated  plats.  If  described  by  some  one 
of  these  modes,  then  it  can  be  ascertained  and  its  locality 
easily  determined.  But,  if  a  certain  piece  of  property  is 
designated  as  a  lot,  when  there  is  no  plat  to  which  reference 
can  be  had  to  determine  from  what  tract  of  land  the  lot  has 
been  formed,  it  would  be  impossible  to  locate  the  lot. 

While  the  government  survey  786  is  a  description  of  a  tract 
of  land  well  recognized,  and  one  from  which  the  land  can 
easily  be  located,  yet  lot  15  does  not  represent  any  ascertain- 
able part  of  the  survey,  unless  a  plat  had  been  made  and 
recorded  by  competent  authority,  which  divided  the  survey 
into  lots. 

Section  62  of  the  Revenue  law  (Rev.  Stat.  1874,  868)  pro- 
vides: "Where  a  tract  or  lot  of  land  is  divided  in  parcels,  so 
that  it  can  not  be  described  without  describing  it  by  metes 
and  bounds,  it  shall  be  the  duty  of  the  owner  to  cause  such 
land  to  be  surveyed  and  platted  into  lots.  Such  plat  shall  be 
certified  and  recorded.  The  description  of  real  estate,  in 
accordance  with  the  number  and  description  set  forth  in  the 
plat,  shall  be  deemed  a  good  and  valid  description  of  the  lot 
or  parcel  of  land  so  described." 

Section  63  declares:  "If  the  owner  of  any  such  tract  shall 
refuse  or  neglect  to  cause  such  survey  to  be  made  within 
thirty  days  after  being  notified  by  the  county  clerk,  said  clerk 
shall  cause  such  survey  to  be  made  and  recorded,  and  the 
expense  thereof  shall  be  added  to  the  tax  levied  on  such  real 
property,  and,  when  collected,  shall  be  paid  on  demand  to 
the  person  to  whom  it  is  due." 

These  sections  of  the  Revenue  law  were  not  followed,  nor 
were  they  complied  with,  in  the  formation  of  lot  15  from 
survey  786. 

The  owner  of  the  survey  did  not  subdivide  the  survey,  nor 
was  it  divided  by  the   direction   of  the  county  clerk,  after  a 
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refusal  of  the  owner.  But,  on  the  other  hand,  it  appears, 
from  the  evidence,  that  the  deputy  county  surveyor,  who  was 
employed  by  the  assessor  of  the  county,  subdivided  and  plat- 
ted survey  786,  and  some  other  adjoining  tracts  of  land,  and 
thus  lot  15  was  formed,  but  a  plat  of  the  survey  was  never 
recorded.  It  was  filed  in  the  recorder's  office,  but  nothing 
more  done  with  it. 

We  do  not  regard  this  as  a  compliance  with  the  statute. 
The  action  taken  by  the  deputy  county  surveyor  was  un- 
authorized, and  what  he  did  in  reference  to  dividing  the  survey 
into  lots  was  binding  upon  no  one;  nor  did  it  change  the 
original  description  of  the  survey. 

If  we  are  correct  in  this  view,  it  follows  that  the  supposed 
lot  15,  as  a  subdivision  of  survey  786,  has  no  legal  existence, 
and  no  judgment  could  be  rendered  against  it  for  taxes. 

If  survey  786  was  owned  by  different  persons,  and  a 
necessity  existed  for  a  better  or  more  perfect  description  of 
the  portion  of  the  survey  possessed  by  each  owner,  the  owners 
should  have  been  notified,  as  required  by  section  63  of  the 
Revenue  law,  and,  if  they  neglected  or  failed  to  cause  the  sur- 
vey to  be  made,  then  the  county  clerk  was  authorized  to 
cause  a  survey  to  be  made  and  recorded.  Had  this  course 
been  pursued,  then  lot  15  would  have  had  a  legal  existence, 
and  a  judgment  might  have  been  rendered  against  it  for 
taxes. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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Laura  E.  Stinson  et  al. 

v. 
Kebecca  Anderson  et  al. 

Filed  at  Mt.  Vernon  October  2,  1880. 

1.  Subrogation  —  in  favor  of  widow  paying  debt  secured  by  trust  deed. 
Where  a  widow,  after  the  death  of  her  husband,  pays  off  a  debt  secured  by  a 
deed  of  trust  given  by  the  husband,  and  takes  a  release  of  the  trust  deed,  the 
deed  being  a  valid  lien,  and  thereby  preserves  the  property,  she  will  have  the 
right  to  foreclose  the  same  for  her  own  benefit. 

2.  Delivery  of  a  deed.  Where  the  delivery  of  a  deed,  though  to  a  stranger, 
for  the  benefit  of  the  grantee,  is  absolute,  it  is  good,  but  if  a  future  control 
over  the  deed  is  reserved  by  the  grantor,  no  estate  passes. 

3.  Where  a  grantor,  after  acknowledging  a  deed  conveying  his  land  to 
his  three  minor  children,  left  the  same  with  the  acting  magistrate  requesting 
him  to  keep  it  for  the  grantor,  saying  if  he  wanted  it  he  would  call  and  get 
it,  but  if  he  should  die,  requesting  its  delivery  to  the  grantees  or  their 
guardian,  and  after  such  deposit  of  the  deed  the  grantor  and  his  wife  exe- 
cuted a  mortgage  on  the  same  lands  to  a  third  person,  it  was  held,  that  this 
latter  act  was  equivalent  to  a  withdrawal  of  the  deed  for  the  purpose  of 
making  the  mortgage,  and  there  being  no  subsequent  act  of  the  grantor 
showing  an  intention  to  make  an  absolute  delivery,  no  title  passed  by  the 
deed  to  the  grantees. 

Appeal  from  the  Circuit  Court  of  Hamilton  county;  the 
Hon.  C.  S.  Conger,  Judge,  presiding. 

Mr.  William  Hamill,  and  Mr.  T.  B.  Stelle,  for  the 
appellants : 

In  favor  of  the  delivery  of  the  deed,  see  Bryan  et  al.  v. 
Wash  et  al.  2  Gilm.  557;  Souverly  v.  Arden,  1  Johns.  Ch.  256; 
Clovering  v.  Clovering,  2  Vera.  473;  Broughtonv.  Broughton, 
1  Atkins,  625;  Johnson  v.  Smith,  1  Ves.  314;  Bunn  v.  Win- 
throp,  1  Johns.  Ch.  336;  Stone  et  al  v.  Duval  et  al.  77  111. 
475;  Reed  v.  Douthit  et  al.  62  id.  348;  Shepard's  Touch- 
stone, 58;  Rivard  et  al.  v.  Walker  et  al.  39  id.  414;  Masterson 
v.  Cheek,  23  111.  72. 
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After  the  deed  was  executed  by  the  grantor  Yates,  and 
delivered  to  the  justice  in  escrow,  the  subsequent  acts  of  the 
grantor,  such  as  borrowing  money  and  giving  a  trust  deed 
on  the  land  to  secure  the  same,  and  representing  1;he  title 
of  record  to  be  in  the  grantor,  can  not  defeat  the  deed. 
Stone  et  al.  v.  Duval  et  al.  77  111.  475  ;  Master  son  et  al.  v.  Cheek 
et  al.  23  111.  72  •  Bryan  et  al.  v.  Wash  et  al.  2  Gilm.  567 ;  Villers 
v.  Beaumont,  1  Vera.  100;  Ball  v.  Newton,  id.  464. 

Mr.  John  C.  Hall,  for  the  appellees  : 

Did  Yates  intend,  at  the  time  he  left  the  deed  with  Atchi- 
son, that  it  should  be  absolutely  his  deed,  and  did  he  thereby 
lose  control  of  it?  If  he  did  not  intend  it  as  his  absolute 
deed,  and  the  same  was  subject  to  his  future  control,  no  title 
passed  by  the  deed.  Maynard  v.  Maynard  et  al.  10  Mass. 
455;  Church  v.  Gilman,  15  Wend.  663;  Bryan  v.  Wash, 
2  Gilm.  566;  Wiggins  v.  Lush,  12  111.  132;  Mastersonet  al.  v. 
Cheek,  23  id.  72 ;  Gunnell  et  al.  v.  Coekerill,  79  id.  79  ;  Crocker 
v.  Lowenthal,  83  id.  569. 

As  to  the  authorities  cited  for  appellants,  none  of  them,  so 
far  as  I  have  been  able  to  discover,  contravene  the  doctrine 
laid  down  in  the  authorities  above  cited.  In  fact,  I  believe 
that  counsel,  in  the  main,  agree  upon  the  law  in  this  regard, 
but  differ  in  our  conclusions  after  making  an  application  to 
the  facts  in  the  case  at  bar.  Most,  if  not  all  the  authorities 
foreign  to  this  State,  cited  by  appellants'  counsel,  have  been 
reviewed  by  this  court,  and  the  legal  principles  governing  a 
valid  delivery  of  a  deed  declared,  as  above  set  forth.  Herbert 
v.  Herbert,  Breese,  282;  Hidllck  v.  Scovil,  4  Gilm.  159;  Price 
v.  Pittsburg,  Ft.  Wayne  and  Chicago  Railroad  Co.  34  id.  34; 
Rivard  v.  Walker,  39  id.  414. 

Mr.   Justice  Scott  delivered  the  opinion  of  the  Court: 

This  bill  was  brought  by  the  widow  and  one  of  the  heirs 
of  John  W.  Yates,  deceased,  against  the  other  heirs,  for  par- 
tition and  dower  in  the  lands  of  which,  it  is  alleged,  he  died 
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seized.  No  question  is  made  that  prior  to  the  marriage  of 
decedent  with  demandant  he  was  the  owner  in  fee  simple  of 
the  lands  which  are  the  subject  of  this  litigation.  Just  prior  to 
their  marriage  decedent  made  a  deed  for  this  land  to  his 
children  by  a  former  marriage,  and  left  it  with  the  magistrate 
before  whom  it  was  acknowledged,  to  be  delivered  to  them 
after  his  death.  The  deed  to  the  heirs  bears  date  September* 
27,  1871,  and  shortly  after  that  date  the  parties  were  mar- 
ried. 

On  the  8th  day  of  January,  1876,  decedent  made  a  trust 
deed  on  the  property  to  secure  a  note  given  for  borrowed 
money,  in  the  execution  of  which  complainant  joined.  That 
note  was  not  paid  by  decedent,  but  after  his  death  complainant 
paid  it  and  took  a  release  of  the  trust  deed  in  the  name  of 
the  grantor.  The  bill  alleges  these  facts,  and  asks  a  fore- 
closure of  the  trust  deed  for  the  benefit  of  complainant  pay- 
ing the  same.  By  his  marriage  with  complainant  decedent 
had  one  child,  who  joins  in  that  part  of  the  bill  that  seeks  a 
partition,  and  claims  an  equal  share  with  his  other  children 
in  his  lands.  On  the  hearing  the  court  decreed  relief  as 
prayed,  and  the  defendants  bring  the  case  to  this  court  on 
appeal.  : 

As  respects  that  part  of  the  decree  which  gives  a  fore- 
closure of  the  trust  deed  for  the  benefit  of  complainant,  there 
can  be  no  question  made  as  to  its  correctness.  The  trust  deed 
was  a  valid  lien  on  the  land,  and  the  payment  by  complainant 
of  the  debt  secured  preserved  the  property  for  the  benefit  of 
the  parties  legally  entitled  to  it.  It  is  but  just  she  should 
first  have  back  the  money  she  paid  to  preserve  the  estate,  and 
the  decree  in  that  regard  is  eminently  proper. 

The  principal  argument  is  made  on  the  other  branch  of 
the  case,  viz:  whether  the  deed  of  September  27,  1871,  made 
by  decedent  prior  to  his  marriage  with  complainant,  passed 
the  title  to  the  land  to  his  children  by  a  former  marriage. 
It  is  clear  it  did   not,  for  the  reason  it  does  not  appear  the 
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deed  was  ever  unconditionally  delivered  for  the  use  of  the 
grantees.  The  law  in  relation  to  the  delivery  of  such  instru- 
ments; to  make  them  effective,  is  so  well  understood  there 
need  now  be  no  discussion  of  it,  and  we  will  do  no  more  than 
state  the  general  propositions.  When  the  delivery,  though 
to  a  stranger,  for  the  benefit  of  the  grantees,  is  absolute,  it  is 
good,  but  if  a  future  control  is  retained  over  it,  no  estate 
passes.  Applying  that  general  principle  to  the  facts  of  this 
case,  it  presents  no  difficulty.  When  decedent  acknowledged 
the  deed,  he  left  it  with  the  acting  magistrate,  and  added: 
"I  want  you  to  take  it  and  take  care  of  this  deed  for  me. 
If  I  want  it,  I  will  call  and  get  it;  if  I  die,  or  anything 
serious  should  happen  to  me,  I  want  you  to  deliver  it  to  my 
children,  if  of  age.  If  they  are  not  of  age,  then  to  deliver 
it  to  their  guardian,  for  I  want  my  three  children  to  have  the 
benefit  of  their  mother's  labor."  It  seems  plain  there  was 
no  absolute  delivery  of  the  deed,  such  as  the  law  requires  to 
pass  the  title  to  the  grantees.  This  is  manifest  from  the  lan- 
guage used.  The  custodian  was  to  keep  the  deed  for  the 
grantor,  and  if  he  should  want  it,  he  would  "call  and  get 
it."  Afterwards,  as  is  conceded,  he  mortgaged  the  land  to 
secure  borrowed  money,  his  wife  joining  with  him  in  the 
execution  of  the  mortgage.  That  was  long  after  the  deed 
had  been  deposited  with  the  magistrate.  The  act  done  was 
equivalent  to  a  withdrawal  of  the  deed  for  the  purpose  of 
mortgaging  the  land.  No  subsequent  act  of  the  grantor 
indicates  any  purpose  to  suffer  the  deed  to  remain  with  the 
magistrate  as  an  absolute  delivery  to  the  grantees  or  for  their 
use.  He  never  elected  that  the  deed  should  pass  beyond  his 
control.  On  depositing  it  with  the  magistrate,  the  right  was 
expressly  retained  to  "call  and  get  it"  if  he  wanted  it. 
That  right  he  never  surrendered.  All  the  acts  of  the  grantor 
are  inconsistent  with  the  theory  there  had  been  an  absolute 
delivery  of  the  deed  in  escrow,  to  take  effect  upon  his  death. 
It  was  under  his  control  all  the  time. 
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What  was  done  was  not,  in  law,  a  sufficient  delivery  of  the 

deed  to  pass  the  title  of  the  land  to  the  grantees  named,  and 

the  decree  is  right,  and  must  be  affirmed. 

Decree  affirmed. 


The  People  ex  rel.  Otis 

v. 

Mason  B.  Loomis,  County  Judge,  et  al. 

Filed  at  ML    Vernon   October  2,  1880. 

1.  Jurisdiction  of  county  court — on  foreclosure  of  mortgage.  The  county- 
courts  have  jurisdiction  in  the  matter  of  a  petition  to  foreclose  a  mortgage 
given  by  a  guardian  upon  the  real  estate  of  his  ward,  under  an  order  of  the 
court,  notwithstanding  the  creation  of  probate  courts,  and  such  petition  must 
be  filed  in  the  county  court  of  the  county  in  which  the  mortgaged  premises, 
or  a  major  part  thereof,  are  situated. 

2.  Jurisdiction  of  the  probate  courts.  The  probate  courts  provided  for  in 
the  constitution,  in  counties  having  a  population  over  50,000,  are  courts  of 
limited  jurisdiction,  and  this  jurisdiction  embraces  four  subjects:  1.  All 
probate  matters,  embracing  the  settlement  of  the  estates  of  deceased  persons, 
and  in  that  connection,  cases  for  the  sale  of  real  estate  of  deceased  persons 
for  the  payment  of  debts;  2,  the  appointment  of  guardians  and  the  settle- 
ment of  their  accounts;  3,  the  appointment  of  conservators,  and  the  settle- 
ment of  their  accounts,  and  4,  all  matters  relating  to  apprentices. 

This  was  an  application  to  this  court  for  a  mandamus,  by 
L.  B.  Otis,  against  Mason  B.  Loomis,  county  judge  of  Cook 
county,  and  E.  F.  C.  Klokke,  clerk  of  the  county  court.  The 
grounds  of  the  application,  and  the  material  facts  in  the  case, 
are  set  forth  in  the  opinion  of  the  court. 

Mr.  C.  C.  Bonney,  Mr.  J.  L.  High,  and  Mr.  L.  M.  Paine, 

for  the  relator. 

Mr.  Consider  H.  Willett,  for  the  respondents. 
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Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 
Court: 

This  is  an  application  for  a  mandamus. 

The  relator  in  this  case  was  the  holder  of  two  mortgages, 
executed  in  1873,  by  a  guardian,  in  behalf  of  his  ward,  upon 
the  property  of  the  ward,,  under  and  by  direction  of  the  county 
court  of  Cook  county,  authorizing  the  making  of  such  mort- 
gages. 

After  the  establishment  of  the  probate  court  of  the  county 
of  Cook,  under  the  act  of  the  legislature  on  that  subject  of 
1877,  the  relator  applied  to  the  clerk  of  the  county  court  to 
receive  a  petition  for  the  foreclosure  of  the  mortgages,  and 
to  issue  process  against  the  guardian  as  a  defendant,  which 
the  clerk  refused  to  do.  Thereupon  the  relator  moved  in  the 
county  court,  before  Loomis,  the  Judge  thereof,  for  an  order 
directing  the  clerk  to  file  a  petition,  and  issue  the  summons; 
but  the  court  refused  to  entertain  the  motion,  and  refused  to 
take  jurisdiction  of  the  case. 

This  is  a  petition  in  this  court  for  a  writ  of  mandamus 
directing  the  clerk  to  receive  the  petition  for  foreclosure,  and 
the  judge  of  the  court  to  proceed  to  hear  and  determine  the 
cause. 

The  only  question  presented  in  the  case  is  whether  the 
county  court  of  Cook  county,  since  the  establishment  of  the 
probate  court  in  1877,  in  that  county,  has  jurisdiction  in 
cases  of  foreclosure  of  such  mort^acres. 

At  the  time  of  the  adoption  of  the  constitution  of  1870, 
and  before  that  time,  it  was  provided  by  a  statute  that  a 
guardian  may,  by  leave  of  the  court,  mortgage  the  real  estate 
of  the  ward,  for  a  term  of  years  not  exceeding  the  minority 
of  the  ward.  It  was  also  provided  that  before  any  such 
mortgage  should  be  made,  the  guardian  should  procure  of 
the  county  court  an  order  authorizing  such  mortgage  to  be 
made.  And  by  an  amendment  of  that  statute,  passed  April 
8,  1869,  it  was  provided  as  follows  : 


1880.]  The  People  ex  rel.  v.  Loomis  et  al.  379 


Ooinion  of  the  Court. 


"  Foreclosures  of  mortgages  authorized  by  this  act  shall 
only  be  made  by  a  petition  to  the  county  court  of  the  county 
in  which  the  premises,  or  the  major  part  thereof,  are  situated." 
Laws  of  1869,  page  372. 

By  our  present  constitution  it  was  provided  that  the  Gen- 
eral Assembly  might  establish  a  probate  court  in  each  county 
having  a  population  of  over  50,000.  And  it  was  further 
provided,  "  said  courts,  when  established,  shall  have  original 
jurisdiction  of  all  probate  matters,  the  settlement  of  estates 
of  deceased  persons,  the  appointment  of  guardians,  and  con- 
servators, and  settlement  of  their  accounts;  in  all  matters 
relating  to  apprentices,  and  in  cases  of  the  sales  of  real  estate 
of  deceased  persons  for  the  payment  of  debts." 

The  probate  court  to  be  thus  created  is  a  court  with  special 
jurisdiction,  and  this  provision  of  the  constitution  prescribes 
the  limits  of  its  jurisdiction.  This  jurisdiction  embraces  four 
subjects  :  First,  all  probate  matters,  embracing  the  settlement 
of  estates  of  deceased  persons,  and,  in  that  connection,  cases 
of  the  sales  of  real  estate  of  deceased  persons  for  the  payment 
of  debts ;  second,  the  appointment  of.  guardians,  and  settle- 
ment of  their  accounts ;  third,  the  appointment  of  conserva- 
tors, and  settlement  of  their  accounts ;  and  fourth,  all  matters 
relating  to  apprentices. 

In  pursuance  of  this  provision  of  the  constitution,  a  law 
was  passed  in  1877,  establishing  probate  courts  in  certain 
counties,  and  giving  them  jurisdiction  as  follows : 

"Such  probate  courts  shall  have  original  jurisdiction  in  all 
matters  of  probate,  the  settlement  of  estates  of  deceased  per- 
sons, the  appointment  of  guardians  and  conservators,  and 
settlement  of  their  accounts,  and  in  all  matters  relating  to 
apprentices,  and  in  cases  of  the  sales  of  real  estate  of  deceased 
persons  for  the  payment  of  debts.  And  as  soon  as  such  court 
is  organized  in  any  county,  the  county  court  of  such  county 
shall  turn  over  to  the  probate  court  all  of  its  probate  records 
and  all  files,  books  and  papers  of  every  kind  relating  to  pro- 
bate matters  in  such  county  court,  and  all  records,  files  and 
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papers  in  matters  of  guardianship  and  conservators;  and  the 
clerk  of  the  probate  court  shall  be  authorized  to  demand  and 
receive  from  the  county  clerk  all  such  records,  files,  books 
and  documents,  and  upon  the  receipt  thereof,  the  probate 
court  shall  proceed  to  finish  and  complete  all  unfinished  busi- 
ness relating  to  probate,  guardianship  and  conservatory  mat- 
ters, in  the  manner  provided  by  law." 

It  is  evident  that  in  1873,  when  this  mortgage  was  made, 
the  county  court  of  Cook  county  had  jurisdiction  for  the 
foreclosure  of  such  mortgages,  and  that  such  jurisdiction  still 
remains  in  that  court,  unless  it  has  been  otherwise  provided 
by  the  general  law;  for,  by  section  4  of  the  schedule  to  the 
constitution,  it  was  provided  that  "  the  county  courts  shall  have 
the  same  power  and  jurisdiction  that  they  now  possess,  until 
otherwise  provided  by  general  law."  Unless,  therefore,  the 
provision  in  the  constitution  providing  for  the  establishment 
of  probate  courts,  and  the  statute  passed  in  pursuance  thereof, 
have  deprived  the  county  court  of  this  jurisdiction,  it  still 
possesses  it. 

This  presents  the  question,  whether  this  jurisdiction,  in 
cases  of  the  foreclosure  of  the  mortgages  thus  taken  by 
guardians,  is  embraced  in  the  jurisdiction  conferred  upon  the 
probate  courts  created  in  1877.  The  jurisdiction  over  the 
foreclosure  of  such  mortgages  was  not  regarded  as  any  part 
of  "  probate  matters,"  or  of  "  the  settlement  of  the  estates  of 
deceased  persons,"  or  as  embraced  within  the  powers  of  the 
county  court  in  relation  to  "the  appointment  of  guardians," 
and  the  supervision  of  guardians  in  the  discharge  of  their 
duties;  for  no  one  ever  thought  of  instituting  proceedings  of 
foreclosure  before  the  county  court,  until  the  passage  of  the 
act  especially  authorizing  that  to  be  done,  in  1869.  This 
power  was  conferred  upon  the  county  court  by  the  legislature 
undoubtedly  under  that  part  of  section  18,  of  article  5  of  the 
constitution  of  1848,  which  provided  that  the  jurisdiction  of 
the  county  court  should  extend  to  all  probate  matters,  and 
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such  other  jurisdiction  "as  the  General  Assembly  may  confer 
in  civil  cases." 

This  power  of  jurisdiction  thus  resting  in  the  county  court 
at  the  time  of  the  creation  of  the  probate  court  of  the  county, 
not  being  any  portion  of  its  jurisdiction  in  probate  matters, 
nor  having  any  relation  to  its  powers  as  to  the  appointment 
of  guardians,  or  to  the  supervision  of  their  conduct  in  the 
discharge  of  their  duties,  and  the  settlement  of  their  accounts, 
can  not  be  regarded  as  having  been  transferred,  by  the  act  of 
1877,  to  the  probate  court.  It  follows  that  the  county  court 
of  Cook  county  still  has  jurisdiction  in  the  foreclosure  of 
mortgages  of  this  character. 

The  writ  of  mandamus  will,  therefore,  be  allowed  as  sought 
in  the  petition. 

Mandamus  allowed. 


Thomas  Biggins 

v. 

The  People  of  The  State  of  Illinois. 

Filed  at  ML  Vernon  October  S,  1880. 

1.  Taxation — personal  liability  for  unpaid  taxes — upon  whom  it  rests — con- 
struction of  the  statute.  Section  59  of  the  Revenue  Act,  provides  that  "the 
owner  of  property,  on  the  first  day  of  May  in  any  year,  shall  be  liable  for 
the  taxes  of  that  year.  The  purchaser  of  property  on  the  first  day  of  May, 
shall  be  considered  the  owner  on  that  day."  This,  by  implication,  excludes 
the  idea  of  a  personal  action  against  any  person  other  than  such  owner.  The 
purchaser  of  property  does  not  become  personally  liable,  by  virtue  of  this 
section,  for  any  taxes  assessed,  and  which  were  due  and  unpaid,  for  years 
prior  to  that  in  which  he  became  the  owner,  but  only  for  such  as  may  be 
assessed  for  the  year  or  years  in  which  he  was  the  owner  on  the  first  day  of 
May. 

2.  Nor  does  section  232  of  the  act  affect  the  question.  That  section  simply 
provides  that  "the  county  board  may,  at  any  time,  institute  suit  in  an  action 
of  debt,  in  the  name  of  The  People  of  the  State  of  Illinois,  in  any  court  of 
competent  jurisdiction,  for  the  amount  due  on  forfeited  property."      This  does 
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not,  in  any  manner,   enlarge    the  provisions   of  section   59,  as  to  the  persons 
who  shall  be  personally  liable  for  the  tax. 

3.  And  though  the  property  may  become  forfeited  at  a  time  when  a  par- 
ticular person  is  the  owner,  but  for  taxes  assessed  for  a  year  or  years  prior  to 
that  in  which  his  ownership  accrued,  such  forfeiture  will  not  operate  to  create 
a  personal  liability  in  him  to  pay  the  tax. 

4.  Pleading — of  the  declaration  in  an  action  to  enforce  a  personal  liability  for 
taxes.  In  an  action  under  the  Revenue  act,  to  recover  a  tax  upon  property 
which  has  become  forfeited  to  the  State,  the  declaration  should  state  the  year 
for  which  the.  supposed  tax  was  levied,  and  should  also  state  that  the  defend- 
ant was  the  owner  of  the  property  on  the  first  day  of  May  of  that  year. 

Appeal,  from  the  Circuit  Court  of  Madison  county ;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  Coppinger  &  Gillespie,  for  the  appellant. 

Mr.  C  L.  Cook,  and  Messrs.  Wise  &  Davis,  for  the 

appellees. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 
Court: 

This  is  an  action  commenced  in  the  name  of  The  People 
of  the  State  of  Illinois  against  Biggins,  on  the  28th  day  of 
July,  1879,  for  the  recovery  of  taxes  due  and  unpaid  upon 
the  property  known  as  the  Old  Penitentiary,  in  Madison 
county,  Illinois. 

The  declaration  states  that,  on  the  10th  day  of  July,  1879, 
Biggins  was  indebted  to  the  people  in  the  sum  of  $5679.75, 
for  the  amount  theretofore  due  on  property  forfeited  to 
the  State  for  nonpayment  of  taxes,  interest  and  costs,  on  the 
following  real  estate  (here  follows  a  description  of  the  prop- 
erty), to  be  paid  by  said  defendant  to  said  plaintiffs  when  he 
should  be  thereafter  requested.  The  declaration  stated  that 
by  reason  thereof,  the  above  sum  remaining  unpaid,  an  action 
hath  accrued,  etc. 

This  declaration  is  clearly  defective. 

As  to  the  matter  of  a  personal  action,  to  recover  unpaid 
taxes,  the  59th  section  of  the  Revenue  act  provides  that  "the 
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owner  of  property  on  the  first  day  of  May  in  any  year,  shall 
be  liable  for  the  taxes  of  that  year.  The  purchaser  of  prop- 
erty on  the  first  day  of  May  shall  be  considered  as  the  owner 
on  that  day."  This,  by  implication,  excludes  the  idea  of  a 
personal  action  against  any  person  other  than  such  owner. 

This  declaration  fails  to  show  that  defendant  was  the  owner 
•of  the  property  in  question  at  any  given  time.  In  an  action 
under  this  statute,  common  certainty  requires  that  the  decla- 
ration should  state  the  year  for  which  the  supposed  tax  upon 
the  property  was  levied,  and  should  also  state  the  defendant 
was  the  owner  of  the  property  on  the  first  day  of  May,  in 
that  year.      The  People  v.   Winkelman,  95  111.  412. 

On  the  trial,  the  only  proof  introduced  upon  the  subject, 
tended  to  show  that  the  defendant  became  the  owner  of  the 
property  in  question  in  November,  1877.  The  taxes  claimed 
ipon  the  trial  consisted  of  taxes  for  the  year  1878,  and  of 
back  taxes  for  the  year  1871-77,  and  the  intervening  years. 
The  taxes  for  1878  amounted  to  only  about  $250,  yet  judg- 
ment was  rendered  for  the  sum  of  $5679.25.  The  bill  of 
exceptions  shows  that  more  than  $5000  of  this  sum  consisted 
of  the  back  taxes  from  1871  to  1877,  inclusive.  The  question 
presented  is,  whether  the  purchaser  of  property  upon  which 
taxes  are  due  and  unpaid,  becomes,  by  virtue  of  this  section 
of  the  statute,  personally  liable  for  these  back  taxes.  His 
personal  liability  for  taxes  is  not  extended,  by  the  statute,  to 
any  taxes  except  the  taxes  for  the  years  in  which  he  was  the 
owner  of  the  property  on  the  first  day  of  May  therein. 

But  it  is  insisted  that  section  232  modifies  the  law  in  this 
respect.  This  is  as  follows :  "A  county  board  may,  at  any 
time,  institute  suit  in  an  action  of  debt,  in  the  name  of  The 
People  of  the  State  of  Illinois,  in  any  court  of  competent 
jurisdiction,  for  the  amount  due  on  forfeited  property."  And 
it  is  said  by  counsel,  the  "  statute  does  not  say,  against  the 
owner  of  the  property  at  the  time  the  taxes  accrued." 

It  is  true,  this  clause  of  the  statute  is  silent  as  to  the  person 
against  whom  such  action  is  to  be  brought.  A  clear  inference 
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is,  that  the  action  is  to  be  brought  against  the  person  person- 
ally liable,  under  the  statute,  to  pay  the  tax  for  which  the 
property  was  forfeited.  Counsel  say  that  the  action  must, 
evidently,  be  brought  against  "  the  owner  of  the  land  when 
last  forfeited."  This  position  is  unwarranted.  The  object 
of  this  section  was,  evidently,  to  repel  any  suggestion  that. 
when  the  property  was  forfeited,  or  stricken  off  to  the 
State,  such  forfeiture,  or  purchase  by  the  State,  should  be 
regarded  as  a  satisfaction  of  the  personal  liability  of  the 
owner  to  pay  the  tax.  There  is  nothing  in  the  language  of 
this  section  tending  to  enlarge,  in  any  manner,  the  provisions 
of  section  59,  as  to  the  persons  who  should  be  liable  to  an 
action  for  the  amount  of  the  taxes. 

The  circuit  court  clearly  erred  in  charging  the  defendant 
with  a  personal  liability  for  taxes  for  the  years  prior  to  the 
time  when  he  became  the  owner.  For  this  reason  the  judg- 
ment must  be  reversed. 

Judgment  reversed. 


The  People  ex  rel.  Weber 

v. 

A.  Herbel. 

Filed  at  Mt.  Vernon  October  2,  1880. 

1.  Town  plat — dedication — by  whom.  The  purchaser  of  land  subject  to  a 
deed  of  trust  has  no  power  to  lay  out  the  land  into  town  lots,  and  thereby 
dedicate  the  streets  and  alleys  to  the  public  so  as  to  affect  a  purchaser  at  a 
sale  under  the  trust  deed.  A  sale  under  the  trust  deed  will  avoid  and  vacate 
such  a  plat. 

2.  Conveyance — after  acquired  title.  Where  a  deed,  remising  and  releas- 
ing premises,  contains  a  covenant  that  the  grantor,  his  heirs,  etc.,  shall  war- 
rant and  defend  the  title  to  the  premises  to  the  grantee,  his  heirs  and  assigns 
forever,  against  all  lawful  claims  of  all  persons  claiming  under  the  grantor, 
and  the  habendum  clause  provides  that  the  grantee,  his  heirs  and  assigns,  shall 
have  and  hold  the  premises,  etc.,  forever,  it  will  be  a  conveyance  of  the  fee, 
and  not  a  simple  release,  so  that  a  title  subsequently  acquired  by  the  grantor 
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will  inure  to  the  grantee,  unless  it  is  derived  from  sale  under  an  incumbrance 
assumed  by  the  grantee. 

3.  Same — construction  of  a  deed  as  to  assuming  incumbrance  by  the  grantee. 
Where  a  conveyance  of  land  recited  that  the  grantor  and  wife,  in  considera- 
tion of  $4000,  with  incumbrances  thereon,  to  him  paid  by  the  grantee,  the 
receipt  whereof  was  acknowledged,  did  remise,  quitclaim,  etc.,  it  was  held, 
the  evident  intention  was  that  the  consideration  of  the  deed  was  the  payment 
of  $4000,  and  the  grantee's  undertaking  to  pay  the  incumbrances  on  the  land 
to  the  holders  thereof,  and  that  the  grantee  took  the  land  subject  to  all 
incumbrances. 

4.  Same — covenant  against  claims  under  the  grantor.  Where  a  conveyance 
of  land  is  made  subject  to  the  incumbrances  thereon  made  by  the  grantor,  a 
covenant  to  warrant  and  defend  against  the  claims  of  all  persons  claiming 
under  the  grantor  applies  only  to  the  equity  of  redemption,  which  is  all  that 
such  a  deed  purports  to  convey. 

Appeal  from  the  County  Court  of  St.  Clair  county;  the 
Hon.  Frederick  H.  Pieper,  Judge,  presiding. 

Mr.  George  W.  Brockhaus,  State's  attorney,  for  the 
appellant. 

Mr.  C.  F.  Noetling,  and  Mr.  R.  A.  Halbert,   for  the 

appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  application  to  the  county  court  of  St.  Clair 
county  'for  judgment  for  taxes  against  town  lots  in  East 
Carondelet,  for  the  years  1877  and  1878.  Appellee  appeared 
and,  claiming  to  be  the  owner  of  the  lots  in  controversy,  filed 
objections  as  to  taxes  levied  by  the  city  of  East  Carondeleton 
the  property  as  city  lots,  which  were  sustained  by  the  court, 
and  a 'Judgment  was  rendered  for  $21.82  against  46T5o5o  acres 
of  land, — to  which  the  collector  excepted,  and  the  case  is 
brought  to  this  court  and  a  reversal  is  asked.  Appellee 
makes  no  objections  to  the  judgment  that  was  rendered. 

The  most  material  question  we  deem  necessary  to  con- 
sider is,  whether  the  plat  which  created  this  addition  to  the 
25— 96Ill. 
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city  had  been  vacated  and  annulled  before  the  property  was 
assessed  for  taxation;  and,  if  so,  whether  that  rendered  the 
assessment,  by  lots,  void.  This  is  the  ground  upon  which 
appellee  urges  an  affirmance. 

The  evidence  in  the  record  shows  that  in  1872  appellee 
executed  a  deed  of  trust  to  Hammel,  to  secure  the  payment 
of  four  promissory  notes,  falling  due  in  one,  two,  three  and 
four  years,  for  $1600  each. 

On  the  14th  day  of  February,  1874,  appellee  sold  the  land 
to  one  Malcom  Henderson,  and  conveyed  it  to  him.  He,  in 
April  of  that  year,  surveyed  and  platted  it  into  lots,  as  his 
second  addition  to  East  Carondelet,  and  had  the  plat 
recorded. 

Subsequently  Hammel,  the  trustee,  sold  the  property  under 
the  trust  deed,  and  appellee  became  the  purchaser,  and 
received  a  conveyance.  In  this  sale  and  conveyance  the 
property  is  described  as  land,  and  not  as  town  lots. 

On  the  8th  day  of  February,  1879,  appellee  filed  an  instru- 
ment in  writing,  under  seal,  and  had  it  recorded,  vacating 
the  plat  of  Henderson's  second   addition  to  East  Carondelet. 

There  can  be  no  question  that  Henderson's  purchase  was 
subject  to  the  deed  of  trust,  and,  had  the  land  been  purchased 
by  a  stranger  to  the  title  at  the  sale  by  Hammel  under  that 
deed,  that  all  of  Henderson's  rights  would  have  been  extin- 
guished, as  well  his  title  as  his  plat.  One  person  can  not 
plat  the  land  of  another.  That  can  only  be  done  by  the 
owner,  so  as  to  be  legally  binding;  and  Henderson  was  not 
the  owner  of  the  title,  but  simply  of  the  equity  of  redemp- 
tion. He,  therefore,  had  no  power  to  dedicate  streets,  alleys 
or  grounds  to  the  public,  so  as  to  affect  the  purchaser  at  a 
sale  under  the  trust  deed.  Hence  his  plat  was  subject  to  be 
avoided  and  vacated  by  such  a  sale,  and  would  clearly  have 
been,  had  a  stranger  to  the  title  become  the  purchaser. 

But  does  the  title  thus  acquired  by  the  appellee,  under  the 
special  covenants  contained  in  his  deed,  inure  to  Henderson? 
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If  so,  does  it  render  legal  and  valid  the  plat  of  the 
addition? 

The  special  covenant  is  this:  "The  said  parties  of  the  first 
part  hereby  covenanting  they  and  their  heirs,  executors  and 
administrators,  shall  and  will  warrant  and  defend  the  title  to 
the  said  premises  unto  the  said  party  of  the  second  part,  and 
to  his  heirs  and  assigns  forever,  against  all  lawful  claims  of 
all  persons  claiming  under  them," — whilst  in  the  granting 
clause  of  the  deed  it  only  professes  to  remise  and  quitclaim 
the  land. 

The  habendum  clause  is  this:  "  To  have  and  to  hold  the 
same,  with  all  the  rights  and  immunities,  privileges  and 
appurtenances  thereto  belonging,  unto  the  said  party  of  the 
second  part,  and  to  his  heirs  and  assigns  forever." 

From  this,  it  appears  that  appellee  intended  to,  and  did, 
convey  a  fee  simple  estate  to  Henderson.  He  conveys  the 
land  to  be  held  by  the  grantee,  his  heirs  and  assigns  forever, 
which  must  be  conceded  to  be  a  conveyance  of  the  fee. 

Considering  this  covenant  and  the  habendum  clause,  did  the 
subsequently  acquired  title,  by  appellee's  purchase  at  the 
trustee's  sale,  inure  to  the  benefit  of  Henderson  as  his 
grantee,  or  did  it  cut  off  and  extinguish  Henderson's  title? 
This  may  depend  upon  whether  Henderson  purchased  subject 
to,  and  undertook  to  pay  the  incumbrances  then  on  the  land. 
As  there  is  no  other  evidence  on  the  subject,  we  are  left  to 
the  recitals  in  the  deed  to  ascertain,  if  we  can,  the  fact.  The 
deed  recites  that  appellee  and  wife,  "in  consideration  of  four 
thousand  dollars,  with  incumbrances  thereon,  to  him  paid  by 
the  party  of  the  second  part,  the  receipt  of  which  is  hereby 
acknowledged,  do,  by  these  presents,  remise,  release  and  for- 
ever quitclaim  unto  the  said  party  of  the  second  part,"  etc. 

This  language  is  very  obscure,  and  very  indefinite,  and 
surely  fails  to  express  distinctly  the  meaning  of  the  parties. 
Literally,  it  seems  to  be  an  acknowledgment  of  the  payment 
to  the  grantors  of  the  sum  of  $4000,  and  of  the  incumbrances 
upon  the  land.     But   incumbrances   transferred  from   one   to 
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another  are  not  benefits,  and  are  not  appropriate  matter  to  be 
given  or  accepted  as  payment. 

The  meaning  intended  to  be  expressed  by  these  words  used 
in  this  connection  was  simply  that  the  consideration  for  the 
conveyance  was  $4000,  (which  was  actually  paid  to  the 
grantors,)  and  the  amount  of  certain  incumbrances  of  the 
land  which  was  to  be  paid  to  other  persons.  "When  it  is  said 
that  a  man  has  paid  to  another,  money,  we  understand  very 
clearly  what  it  means.  But  when  it  is  said  that  he  has  paid 
to  another,  incumbrances,  unless  the  incumbrances  consist  of 
debts  due  to  the  party  to  whom  the  payment  is  made,  we  can 
attach  no  rational  meaning  to  the  words. 

Now,  these  incumbrances  were  not  due  to  the  maker  of 
the  deed,  and  were  not  payable  to  him.  It  is  absurd  to  say 
he  acknowledges  the  receipt  of  payment  to  be  made  to 
another.  The  evident  intention  of  the  parties  was  to  say 
that  the  consideration  of  the  deed  was  understood  to  be  the 
payment  of  $4000,  and  the  payment  by  the  grantee  of  the 
incumbrances  upon  the  land,  and  that  the  $4000  was  paid  to 
the  grantors  when  the  deed  was  made.  In  other  words,  the 
grantee  was  to  have  the  land  for  the  consideration  of  the  pay- 
ment by  him  to  the  grantor  of  $4000,  and  the  payment  by 
liim  to  the  holders  thereof  of  all  incumbrances  upon  the  land, 
and  the  receipt  of  the  payment  to  the  grantor  of  the  $4000 
was  duly  acknowledged.  We  think  it  was  not  intended  to 
express  the  thought  that  the  incumbrances  had  been  paid  to 
any  one. 

Taking  this  deed  altogether,  we  hold,  not  without  some 
hesitation,  that  Henderson,  by  accepting  the  deed,  took  the 
land  subject  to  all  prior  incumbrances  upon  it,  and  that  the 
covenant  against  persons  claiming  under  the  grantor  had  rela- 
tion to  such  claimants  of  that  character  as  might  arise,  other 
than  the  holders  of  the  incumbrances.  If  so,  the  title 
acquired  by  the  appellee  through  the  deed  made  by  Hammel, 
the  trustee,  did  not  inure  to  the  benefit  of  Henderson. 
Appellee,  in  his  conveyance  to   Henderson,  conveyed    merely 
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an  equity  of  redemption,  and  the  "premises,"  the  title  to 
which  he  undertook  to  defend  against  the  lawful  claims  of 
all  persons  claiming  under  him,  was  the  title  to  the  thing 
conveyed,  which  was,  as  we  construe  the  deed,  the  equity  of 
redemption. 

The  validity  of  the  plat,  and  the  dedication  to  the  public, 
of  the  streets  and  the  alleys  laid  out  upon  the  plat,  all 
depended  upon  the  title  of  Henderson,  who  made  the  plat, 
and  undertook  to  make  the  dedication.  His  title  having 
been  cut  off  by  the  sale  made  by  the  trustee  under  a  prior 
trust  deed,  the  conveyance  to  him,  and  the  plat  and  the  dedi- 
cation, all  fall  together. 

We  think  the  judgment  of  the  county  court  was  not  erro- 
neous, and  it  must  be  affirmed. 

Decree  affirmed. 


Nathaniel  Dressor 

v. 

George  C.  McCord,  use,  etc. 

Filed  at  ML  Vernon  October  2,  1880. 

1.  Equitable  assignment — garnishment.  An  agreement  between  a  debtor 
and  his  creditor  holding  a  trust  deed,  whereby  the  debtor  is  to  discontinue  a 
suit  to  prevent  a  sale  of  his  land  under  the  trust  deed,  and  the  creditor,  in 
case  he  acquires  the  title  at  the  trustee's  sale,  is  to  select  out  of  the  whole 
body  of  land  one  hundred  and  sixty  acres  and  make  it  available  in  the 
payment  of  a  note  given  by  the  debtor  and  a  son-in-law  of  the  creditor,  so  as 
to  pay  the  son-in-law's  share  of  the  note,  is,  in  equity,  a  complete  assignment 
by  the  debtor  of  any  interest  he  may  have  had  in  the  land  so  to  be  selected, 
and  a  setting  of  it  apart  to  discharge  the  debt  designated,  and  the  debtor 
has  no  such  interest  as  is  liable  to  be  reached  by  garnishee  process. 

2.  After  an  equitable  assignment  or  setting  apart  of  a  claim  for  the  pay- 
ment of  a  particular  debt  owing  by  the  assignor  and  another,  the  holder  of 
the  interest  so  set  apart  will  not  be  liable  to  garnishee  process  at  the  suit  of 
other  creditors  of  the  assignor. 
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Appeal  from  the  Circuit  Court  of  Bond  county;  the  Hon. 
William  H.  Snyder,  Judge,  presiding. 

Ryhiner  &  Co.,  creditors  of  George  C.  McCord,  having 
obtained  a  judgment  for  over  $4000  against  him  in  the  circuit 
court  of  Bond  county,  at  the  March  term  of  1876,  and  having 
taken  other  preliminary  steps  required  for  that  purpose,  on 
the  first  day  of  June,  1876,  sued  out  process  of  garnishment 
against  Nathaniel  Dressor,  in  which  it  is  recited  that  Dressor 
"is  indebted  to  the  said  defendant,  George  C.  McCord,  or 
has  effects  or  estate  of  said  defendant  in  his  hands."  This 
process  was  served  upon  Dressor  on  the  day  on  which  it  was 
issued. 

February  20,  1877,  Dressor  filed  his  answer  in  response  to 
interrogatories  on  file,  in  which  he  denies  all  indebtedness 
and  all  liability,  and  denies  that  he  had  effects  or  estate  of 
defendant  in  his  hands.  He  admitted  that  he  had  executed 
with  McCord  a  certain  agreement  in  writing,  the  terms  of 
which  he  could  not  remember,  but  stated  that  it  was  in  the 
hands  of  Denning,  clerk  of  the  county  court,  and  that  his 
chief  and  only  design  in  making  the  agreement  with  McCord 
was  to  prevent  McCord  from  bringing  other  suits  against 
him,  and  otherwise  delaying  him  in  getting  possession  of 
certain  land  mentioned  in  a  trust  deed  which  McCord  had 
executed  to  Dressor  to  secure  a  debt  due  Dressor;  and  also  to 
bring  about  a  discharge  of  John  McCord  (son-in-law  of 
Dressor)  from  liability  on  a  note  made  by  George  C.  McCord, 
John  McCord  and  others. 

On  the  trial  (which  was  had  before  the  court  without  the 
intervention  of  a  jury,  by  agreement  of  parties,)  that  writing 
was  introduced  in  evidence,  and  was  in  the  following  words: 

"  George  C.  McCord  has  dismissed  his  injunction  suit 
against  me  and  my  brother.  Now,  in  case  he  will  not  again 
attempt  to  obstruct  me  in  the  collection  of  my  claim  against 
him,  which  is  secured  by  deed  of  trust,  and  will  give  me 
immediate  possession  of  the  lands  in  said  deed  of  trust  men- 
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tioned,  I  will,  as  soon  as  practicable,  advertise  and  sell  said 
lands  under  said  deed  of  trust,  or  have  it  done,  and  will  buy 
it  at  the  sale,  unless  some  one  bids  more  than  all  the  liens 
now  on  said  land;  a'nd  after  I  get  my  deed  will  place  160 
acres  of  the  same  where  it  can  be  made  available  in  the  pay- 
ment of  a  note  given  by  G.  C.  McCord  and  John  McCord, 
my  son-in-law,  and  William  Allen.  That  is,  it  is  to  pay 
John  McCord's  share  of  the  said  note  and  release  him,  and  as 
much  more  as  it  may  or  can,  and  I  will  make  deed  for  that 
purpose  and  to  that  end,  to  whomsoever  it  may  be  thought 
best  by  me  to  take  the  deed,  but  it  shall  be  made  for  that 
purpose.  I  will  select  the  land  out  of  the  lands  mentioned 
in  said  deed  of  trust,  and  to  be  contiguous.  If  any  one 
should  out-bid  me  at  the  sale,  then  I  will  pay  the  value  of 
the  160,  according  to  the  price  it  brings  at  said  sale. 

"  This  agreement  has  nothing  to  do  with  the  injunction 
suit  this  day  dismissed  by  G.  C.  McCord  against  me  and  my 
brother  Francis,  but  leaves  me  at  liberty  to  avail  myself  of 
my  legal  and  equitable  rights.  If  more  than  the  amount  of 
my  note,  interest  and  costs  are  bid  on  said  lands,  the  surplus 
may  be  used  by  the  trustee  in  paying  taxes  on  said  land  now 
due,  and  to  redeem  them  from  former  sale  for  taxes. 

N.  Dressor, 
G.  C.  McCord." 

In  addition  to  the  reading  of  this  instrument,  a  witness 
testified  that  he  knew  the  lands  referred  to  in  the  agreement 
as  mentioned  in  the  deed  of  trust  from  McCord  and  wife  to 
Dressor.  The  witness  also  stated  that  Dressor  did  advertise 
the  lands  in  the  deed  of  trust  and  sell  them  after  the  agree- 
ment was  made;  that  this  sale  was  made  upon  the  same  day 
that  this  garnishee  process  was  served  on  Dressor;  that  the 
service  was  after  the  sale;  that  Dressor  took  possession  of 
the  land  mentioned  in  the  deed  of  trust  from  McCord  to  him 
soon  after  the  sale,  the  witness  thinks  immediately  after  the 
sale.     This  was  all  the  evidence  in  the  case. 
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The  court,  after  a  hearing,  entered  an  order  in  which  it 
said :  "  The  court  doth  find  that  the  said  George  C.  McCord 
has  an  equitable  interest  in  and  to  160  acres  out  of  the  fol- 
lowing lands:"  (Here  follows  an  enumeration  of  the  lands 
mentioned  in  a  deed  of  trust  from  McCord  and  wife  to 
Dressor.)  "  Said  160  acres  to  be  contiguous,  and  selected  by 
the  said  Nathaniel  Dressor  out  of  the  above  described  lands. 
Wherefore  it  is  adjudged  by  the  court  that  the  said  N. 
Dressor  surrender  the  estate  in  his  hands,  to-wit:  the  interest 
of  the  said  George  C.  McCord  in  and  to  the  160  acres  of  land 
as  aforesaid,  to  be  sold  on  execution  in  favor  of  the  said 
Frederick  Ryhiner  &  Co.,  and  that  the  said  George.  C. 
McCord,  for  the  use  of  Ryhiner  &  Co.,  have  judgment 
accordingly  against  the  said  Nathaniel  Dressor,  and  for  the 
costs  of  this  proceeding." 

From  that  judgment  Dressor  appealed  to  this  court.  The 
appeal  was  consummated  in  March,  1877. 

Messrs.  Henry  &  Fouke,  for  the  appellant: 

Under  the  agreement,  McCord  took  no  sort  of  property, 
either  legal  or  equitable,  in  any  of  the  lands  conveyed  in  the 
deed  of  trust,  nor  could  he  acquire  any  title  or  interest  in  the 
lands  in  the  way  of  having  a  property  in  them  that  could  be 
reached  by  garnishee  process,  even  by  a  full  compliance  on  his 
part  with  the  conditions  of  the  agreement.  The  only  benefit 
that  George  C.  McCord  could  derive  was  that  John  McCord 
should  be  made  able  to  pay  his  part  of  a  certain  note  owing 
by  both  and  one  Allen. 

Where  an  uncontradicted  answer  does  not  clearly  establish 
liability,  the  garnishee  must  be  discharged.  Pierce  v.  Colton, 
12  111.  358;    Willhelm  v.  Hoffner,  52  id.  222. 

The  kind  of  interest  the  court  found  in  George  C.  McCord 
in  and  to  the  land  can  not  be  reached  by  garnishee  process. 
Legal  rights  and  liabilities  alone  can  be  made  the  subject  of 
garnishment.  May  v.  Baker,  lb  111.  89;  Webster  et  al.  v. 
Steel  et  al.  75  id.  544. 
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Mr.  G.  Van  Hoorebeke,  for  the  appellee: 

Whatever  interest  McCord  had  in  the  160  acres  was  subject 

to  sale.     Eev.  Stat.  1874,  p.  622,  sec.  3,  and  p.  621,  sec.  1. 
Naked  possession  of  real  estate  is  subject  to  sale.     Turney 

v.    Saunders,   4    Scam.    532 ;    Ferguson    v.    Miles,    3    Gilm. 

358;  Switzer  v.  Skiles,   3  Gilm.   532;  Donaldson  v.  Holmes, 

23   111.  85 ;   Thomas  v.  Bowman,  29  id.  426.     So  is   a  vested 

remainder.     Hempstead  v.  Dickson,  29   111.   193.     So   is   the 

interest   of  a   mortgagor.      Fitch  v.  Pinhard,    4   Scam.   83; 

Funic  v.  McReynolds,  33  111.  481 ;  Finley  v.  Thayer,  42  id.  350 ; 

Curtis  v.  Root,   20  id.  53.     So   is  a  life  estate.     Newman  v. 

Willis.  52  111.  98.     So  is  an  equity  of  redemption.     Curtis  v. 

Root,  20  111.  53. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 

Court : 

Plainly,  this  judgment  must  be  reversed.  Appellee  shows 
no  legal  cause  of  action  or  right  in  this  proceeding  as  against 
Dressor,  and  his  pretended  claim  of  right  is  such  that  the 
remedy  adopted  is  entirely  inappropriate.  Dressor,  by  his 
contract,  agreed,  upon  certain  contingencies,  which  are  not 
shown  by  this  record  to  have  happened,  to  place  160  acres  of 
land  (to  be  a  part  of  a  larger  body  of  land,  tp  be  selected  by 
him)  so  as  to  render  it  available  in  the  payment  of  a  note 
which  was  executed  by  George  C.  McCord,  and  by  John 
McCord,  who  was  a  son-in-law  of  Dressor ;  that  is  to  say, 
he  was  to  pay  John  McCord's  share  of  the  note.  After  this 
contract  was  made,  (it  seems  to  have  been  made  in  good 
faith,)  it  is  not  perceived  by  what  right  any  other  creditor  of 
George  C.  McCord  could  claim  to  take  this  land  or  the  pro- 
ceeds that  might  arise  from  the  disposition  of  the  land,  and 
apply  it  to  his  debt,  when  by  the  contract  of  Dressor  and 
George  C.  McCord,  it  was  to  be  applied  to  the  payment  of 
another  debt  of  George  C.  McCord,  for  the  purpose  of 
relieving   John    McCord,    the  son-in-law  of   Dressor,    from 
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liability  for  the  same  debt.  This  contract  was,  in  equity,  a 
complete  assignment  by  George  C.  McCord  of  that  cause  of 
action,  setting  it  apart  for  the  purpose  of  paying  and  dis- 
charging the  debt  of  George  C.  McCord,  for  which  John 
McCord  was  also  liable. 

After  such  an  assignment  was  made,  it  is  not  perceived 
how  any  other  creditor  could  come  in  and  claim  to  appro- 
priate these  assets  to  his  debt  and  leave  the  liability  on  John 
McCord  undischarged.  The  creditor  can  have  no  higher 
right  against  Dressor  than  had  George  C.  McCord,  and  it  is 
plain  George  C.  McCord  could  not,  without  the  consent  of 
Dressor,  have  this  property  applied  to  the  payment  of  any 
debt  other  than  that  for  which  John  McCord  was  liable. 

But  were  this  otherwise,  and  had  the  creditors  in  this  case, 
Kyhiner  and  others,  an  equitable  right  to  have  this  land 
selected  and  disposed  of,  and  the  proceeds  applied  in  dis- 
charge of  the  debt  of  George  C.  McCord  to  them,  the  remedy 
for  this  is  in  a  court  of  equity. 

The  interest  in  this  property  is  not  such  assets  as  could  be 
reached  by  a  process  of  garnishment. 

Judgment  must  be  reversed  and  the  case  dismissed. 

Judgment  reversed. 


Eobert  F.  White 

v. 
Henry  Pltjmmer. 

Filed  at  ML  Vernon  October  2,  1880. 

1.  Homestead — abandonment — effect  of  a  conveyance  of  the  premises  in  fee. 
The  owner  of  premises  occupied  by  him  as  a  homestead,  devised  the  property 
to  his  wife  during  her  life  time,  and  the  remainder,  together  with  other  real 
estate,  to  another.  Upon  the  death  of  the  testator,  the  widow  renounced  the 
will  of  her  husband,  electing  to  take  her  dower  and  legal  share  of  the  estate. 
Subsequently,  upon  petition  for  dower  and  homestead,  the  premises,  which 
had  continued  in  the  occupancy  of  the  widow,  were  set  apart  to  her  as  her 
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homestead.  Thereupon  the  widow  conveyed  the  premises,  for  value,  to  a 
third  person,  by  warranty  deed,  in  fee,  the  grantee  going  into  possession.  In 
ejectment  by  the  residuary  devisee,  under  the  will,  against  the  grantee  of 
the  widow,  it  was  held,  the  alienation,  by  the  widow,  of  the  premises  so  set 
apart  to  her  as  her  homestead,  did  not,  of  itself,  operate  as  an  abandonment 
by  her  of  her  homestead  right  therein,  or  as  an  acceleration  of  the  estate,  in 
any  such  sense  as  would  enable  the  plaintiff  to  recover.  The  conveyance  in 
fee  only  passed  the  estate  which  the  grantor  had,  and  that  she  had  a  right  to 
convey,  without  destroying  such  estate. 

2.  Same — as  to  the  question  of  occupancy — by  whom — construction  of  the  statute. 
The  statute  provides  that  the  exemption  of  the  homestead  "  shall  continue, 
for  the  benefit  of  the  husband  or  wife  surviving,  so  long  as  he  or  she  shall 
continue  to  occupy  such  homestead."  This,  however,  is  not  to  be  understood 
as  restricting  the  actual  occupancy  to  the  person  entitled  to  the  estate  of  home- 
stead. Occupancy  by  another,  even  under  a  deed  purporting  to  convey  the 
fee,  there  appearing  no  intention  to  abandon  the  right,  will  be  regarded  as  an 
occupancy  by  the  person  who  originally  took  the  estate.  The  power  of  dispo- 
sition, or  the  right  to  choose  as  to  the  mode  of  enjoyment  of  the  homestead, 
is  as  absolute  as  the  right  of  the  owner  of  the  fee,  in  respect  to  his  estate  in 
the  premises. 

3.  Same — rights  of  a  widow.  A  widow  without  children  is  as  much 
entitled  to  retain  the  homestead  of  her  husband  as  one  with  children,  for  she 
may  occupy  it  herself,  with  servants,  or  alone,  as  she  chooses — or  she  may 
dispose  of  the  estate  to  another. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  Henry  C.  Goodnow,  for  the  appellant. 

Mr.  M.  Schjeffer,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment  brought  by  Henry  Plum- 
mer against  Robert  P.  White,  to  recover  possession  of  the 
premises  described  in  the  declaration.  As  the  case  was  sub- 
mitted to  the  court  for  trial  on  an  agreed  statement  of  facts, 
there  is  and  can  be  no  disagreement  as  to  the  facts.  It  was 
agreed  that  Nathaniel  Plummer  died  testate,  on  the  7th 
day  of  April,  1876,  seized  in  fee  simple  of  a  large  amount  of 
real  estate,  including   the    lots    in   controversy   in  this   suit; 
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that  the  lots  were  the  homestead  on  which  he  resided,  with 
his  wife,  Sarah  A.  T.  Plummer,  before  and  at  the  time  of  his 
death. 

The  will  of  Nathaniel  Plummer  was  duly  probated  in  the 
county  court  of  the  proper  county,  at  its  May  term,  1876. 
By  the  will,  these  lots  were  devised  to  his  widow,  Sarah 
A.  T.  Plummer,  during  her  life,  and  all  the  real  estate,  not 
otherwise  devised,  including  these  lots,  was  devised  to  plain- 
tiff. Afterwards  the  widow  renounced  all  benefit  under  the 
will,  and  elected  to  take  her  dower  and  legal  share  of  the 
estate  of  her  late  husband. 

The  widow  continued  to  occupy  these  lots  as  her  home- 
stead, until,  by  order  of  court,  on  petition  for  dower  and 
homestead,  the  lots  described  in  the  declaration  were  set 
apart  to  her  as  her  homestead. 

On  the  2d  day  of  August,  1879,  which  was  before  the  com- 
mencement of  this  suit,  she  conveyed  the  lots,  for  value 
received,  by  warranty  deed,  in  fee  to  defendant. 

Mrs.  Plummer,  who  was  called  by  defendant,  testified  that 
she  conveyed  the  property  to  defendant;  that  she  was  advised 
by  her  attorney  that  she  had  a  perfect  right  to  convey  the 
same  to  any  one  that  she  pleased,  and  no  one  had  a  right  to 
object;  and  if  she  had  thought  she  would,  by  conveying  the 
property,  surrender  or  forfeit  her  homestead  right  to  the 
property,  she  would  not  have  sold  or  conveyed  it;  that  she 
was  a  householder  and  resided  upon  the  property,  and  oceil- 
pied  the  same  as  her  homestead,  from  the  time  the  same  was 
set  off,  up  to  the  time  she  made  the  deed  to  defendant,  and 
has  still  some  things  left  in  the  dwelling-house  upon  the  lots, 
and  that  she  had  no  intention  to  abandon  the  lots  as  a  home- 
stead. 

Her  evidence  was  objected  to  by  plaintiff,  and  the  objec- 
tion sustained  by  the  court,  to  which  ruling  defendant 
excepted.  This  was  all  the  evidence  in  the  case,  and  there- 
upon the  court  found  defendant  guilty  of  unlawfully  with- 
holding the  possession  of  the  premises,  and  that  plaintiff  was 
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seized  in  fee  simple  of  the  premises  in  the  declaration  men- 
tioned, to  which  finding  defendant  then  and  there  excepted,  and 
thereupon  filed  a  motion  for  a  new  trial,  as  at  common  law, 
stating  the  grounds  of  such  motion,  which  motion  the  court 
overruled,  and  defendant  brings  the  case  to  this  court  on 
appeal. 

The  only  question  made  is,  whether  the  alienation  of  the 
premises  by  the  widow,  after  the  same  had  been  assigned  to 
her  by  order  of  the  court,  was  an  abandonment  of  her  home- 
stead right  therein,  so  as  to  let  the  residuary  devisee  recover 
possession  of  the  property  from  her  grantee  in  possession. 

Evidence  was  tendered,  but  rejected  by  the  court,  that  as  a 
matter  of  fact,  the  widow  had  no  intention  of  abandoning  her 
homestead,  but  having  been  advised  by  counsel  that  she  could 
sell  her  homestead  right,  whatever  it  was,  to  whomsoever 
might  wish  to  buy,  she  sold  and  conveyed  the  premises  to 
defendant  by  deed. 

There  being  no  intention  to  abandon  the  benefit  of  home- 
stead, which  the  statute  secures  to  the  widow,  our  investiga- 
tion is  narrowed  to  the  single  inquiry,  whether  the  act  of 
conveying  the  homestead  is  to  be  regarded  as  an  abandonment 
of  all  benefit  of  the  same.  We  are  of  opinion  it  is  not,  of 
itself,  an  abandonment  of  the  homestead. 

Our  statute  on  this  subject  is,  that  every  householder,  hav- 
ing a  family,  shall  be  entitled  to  an  "estate  of  homestead"  to 
the  extent  in  value  of  $1000,  in  the  farm  or  lot  of  land  and 
buildings  thereon,  and  occupied  by  him  or  her  as  a  homestead, 
and  all  right  and  title  therein  shall  be  exempt  from  attach- 
ment, judgment,  levy,  or  execution  sale  for  the  payment  of 
his  debts,  or  other  purposes,  and  from  the  laws  of  conveyance, 
descent  and  devise,  except  as  provided  by  law. 

The  argument  made  in  favor  of  plaintiff's  claim  to  imme- 
diate possession  of  the  property,  is  based  on  that  clause  of  the 
second  section  of  the  Homestead  act,  which  provides,  "such 
exemption  shall   continue   for   the  benefit  of  the  husband  or 
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wife  surviving,  so  long  as  he  or  she  shall  continue  to  occupy 
such  homestead." 

No  case,  exactly  analogous  with  this  one,  has  ever  before 
been  considered  by  the  court.  The  case  of  Eldridge  v.  Pierce, 
90  111.  474,  in  principle,  is  an  authority  for  the  proposition 
that  the  party  entitled  to  an  estate  of  homestead,  may  alien- 
ate the  property,  and  surrendering  possession  in  pursuance  of 
such  sale  is  not  an  abandonment  of  the  homestead,  in  that 
sense  that  would  subject  it  to  the  claims  of  creditors.  Occu- 
pying the  homestead  by  another  is  occupying  it  by  the 
owner  of  the  estate.  It  is  simply  another  mode  of  enjoy- 
ing the  right  secured  by  statute. 

A  widow,  without  children,  is  as  much  entitled  to  retain 
the  homestead  of  her  husband  as  one  with  children,  for  she 
may  occupy  it  herself,  with  servants,  or  alone,  if  she  chooses. 
But  if  it  is  more  convenient  or  profitable  for  her,  what  reason 
is  there  why  she  may  not  let  it  to  another,  for  a  term  of  years, 
until  she  may  wish  to  return  to  it?  Any  construction  that 
would  forbid  such  party  from  enjoying  the  homestead  in  any 
manner  most  conducive  to  his  or  her  happiness,  would  be  a 
narrow  and  illiberal  view  of  this  really  humane  law.  And  if 
the  homestead  may  be  leased  for  a  single  year,  no  reason 
exists  that  it  may  not  be  done  for  any  number  of  years,  not 
beyond  the  natural  life  of  the  owner  of  the  estate. 

The  party  owning  the  fee  may  certainly  do  what  he  pleases 
with  it,  and  by  parity  of  reasoning,  the  party  entitled  to  a 
continuance  of  the  exemption  in  his  or  her  favor,  may  do 
with  it  what  the  owner  of  the  fee  could  do,  so  long  as  that 
right  exists.  Nor  can  it  make  any  difference  whether  the 
letting  is  for  a  definite  period,  or  for  the  natural  life,  or  what, 
in  effect,  would  be  the  same  thing,  and  nothing  more,  by  an 
absolute  deed.  The  latter  mode  was  adopted  in  this  case, 
and  although  the  widow  does  not  actually  reside  in  the  home- 
stead, she  enjoys  the  benefit  of  it  as  fully  as  though  she  did. 
Certainly   it  can  make  no  difference  to  the  heir  or  devisee 
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whether  a  party   entitled  to  a  homestead  occupies   it  by  him- 
self or  herself,  or  another. 

It  was  and  is  the  object  of  the  statute  to  secure  to  such 
party  the  benefit  of  a  homestead,  and  to  that  end  it  is  declared 
such  homestead  shall  be  exempt  from  the  "laws  of  convey- 
ance, descent  or  devise,"  except  by  the  action  of  the  party  to 
be  benefited  in  the  mode  prescribed  in  the  statute. 

The  party  entitled  to  a  homestead  in  this  case,  has  mani- 
fested no  intention  to  abandon  it,  nor  does  the  mere  act  of 
alienation  amount  to  an  abandonment  of  the  property,  so  as 
to  accelerate  the  estate  for  the  benefit  of  the  residuary  devisee. 
Defendant  having  the  same  right  of  possession  that  the 
widow  would  have,  had  she  continued  in  possession,  he  may 
retain  it  so  long  as  that  right  exists  in  her.  The  judgment 
is,  therefore,  erroneous,  and  will  be  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 

Mr.  Justice  Craig,  dissenting: 

I  am  unable  to  concur  with  the  majority  of  the  court  in 
the  decision  of  this  case.  In  my  judgment,  when  Mrs.  Plum- 
mer  conveyed  the  property  and  abandoned  it,  all  the  rights 
she  had  therein  terminated.  The  homestead  rights  of  a 
widow,  after  the  death  of  a  husband,  are  governed  and 
controled  by  sec.  2,  chap.  52,  Eev.  Stat,  of  1874,  p.  497, 
which  declares :  "  Such  exemption  shall  continue  after  the  death 
of  such  householder  for  the  benefit  of  the  husband  or  wife 
surviving,  so  long  as  he  or  she  continues  to  occupy  such  home- 
stead." 

Here  is  a  plain  provision  of  the  statute,  which  confers 
a  homestead  exemption  upon  a  widow  so  long  as  she  occupies 
the  premises,  but  no  longer;  and  it  seems  clear  that  when 
Mrs.  Plummer  ceased  to  occupy  the  property,  and  conveyed 
it  to  a  stranger,  the  fee  and  right  of  possession  passed 
eo  instanti  to  the  devisee.     Had  the  legislature  intended  that 


400  Meyer  et  al.  v.  Hehner.  [Oct. 

Syllabus. 

a  homestead  exemption  of  this  character  might  be  conveyed, 
doubtless  express  authority  would  have  been  given  for  this 
purpose. 

Section  6,  of  the  Homestead  act,  can  have  no  application  to  a 
case  of  this  character.  That  section  relates  solely  to  a  case 
where  the  fee  and  the  homestead  are  united  in  one  and  the 
same  person.  Had  the  fee  and  homestead  both  been  united 
in  Mrs.  Plummer,  then  her  deed  would  have  passed  the 
estate,  but  such  was  not  the  case.  She  had  merely  a  home- 
stead exemption,  which  conferred  upon  her  the  right  of  occu- 
pancy, so  long  as  she  might  live,  but  when  she  ceased  to 
occupy  the  property,  all  her  rights  therein  terminated,  and 
the  property  passed  to  the  devisee  unincumbered. 

Mr.  Justice  Sheldon  concurs  in  this  dissenting  opinion. 

Walker,  J. :  I  dissent  from  the  conclusion  reached  by 
the  majority  of  the  court  in  this  case. 


Frederick  Meyer  et  al. 
v. 
Philip  Hehner. 

Filed  at  ML  Vernon  October  2,  1880. 

1.  Agency — right  of  agent  to  receive  money  for  principal.  A  person  having 
money  due  to  him  in  this  State  gave  a  power  of  attorney  to  A,  conferring 
upon  him  full  and  complete  power  to  collect  and  receive  any  and  all  moneys, 
with  power  of  appointing  one  or  more  attorneys  under  him  in  behalf  of  the 
principal,  which  appointment  was  duly  made  in  writing  by  A,  of  B,  a  bi'other- 
in-law  of  the  principal.  The  latter,  after  this,  wrote  a  letter  to  his  debtor, 
stating  that  he  had  withdrawn  his  letter  of  attorney  to  A,  and  requested  the 
debtor,  instead  of  making  payment,  to  get  an  interest-bearing  certificate  of 
deposit,  which  he  would  take  in  payment.  B  afterwards  notified  the  debtor 
not  to  deposit  the  money  in  bank,  but  to  pay  it  to  him,  stating  that  the  prin- 
cipal   had  so  ordered,  and  the  sum  of  $4500  was  thereupon  paid  to  B,  which 
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was  indorsed  on  the  debtor's  note,  then  in  B's  hands:    Held,  the  payment  was 
properly  made  to  B  as  the  duly  authorized  agent  of  the  creditor. 

2.  In  such  case  the  mere  request  of  the  creditor,  in  his  letter  to  his  debtor, 
to  deposit  the  money  in  bank  and  take  a  certificate  of  deposit,  did  not  amount 
to  a  revocation  of  B's  authority  to  receive  the  money,  especially  when  it  was 
stated  in  the  letter  that  B  then  held  his  letter  of  attorney.  The  debtor  was 
placed  under  np  legal  obligation  to  procure  such  certificate  of  deposit  instead 
of  paying  the  money  to  the  agent. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District; 
the  Hon.  Tazewell  B.  Tanner,  presiding  Justice,  and  the 
Hon.  James  C.  Allen  and  Hon.  David  J.Baker,  Justices; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Monroe  county;  the  Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  Thomas  G.  Allen,  for  the  appellant: 

It  is  a  familiar  rule,  growing  out  of  the  doctrine  of  acquies- 
cence in  the  acts  of  an  agent,  that  when  the  principal  has 
been  informed  of  what  has  been  done,  he  must  dissent  and 
give  notice  of  it  within  a  reasonable  time,  and  if  he  does  not, 
his  assent  and  ratification  will  be  presumed.  Livermore  on 
Principal  and  Agent,  396;  2  Kent's  Com.  (12th  ed.)  615; 
Story  on  Agency,  §  239  ;  Chitty  on  Contracts,  p.  202 ;  Parsons 
on  Contracts,  vol.  1,  p.  82;  Williams  v.  Merritt,  23  111.  623; 
Ward  v.  Williams,  26  111.  447;  Darst  v.  Gale  et  al,  83  111. 
142;  Gold  Mining  Co.  v.  National  Bank,  6  Otto,  644;  Bredin 
v.  JDubarry,  14  Sergeant  &  Rawle,  27;  Newell  v.  Hurlbut, 
2  Vermont,  351 ;  Cairnes  v.  Bleeclcer,  12  Johns.  (N.  Y.)  300; 
Williams  v.  Walker,  2  Sandf.  Ch.  325;  2  Kent's  Com.  620. 

When  the  acts  of  an  agent  will  bind  the  principal,  his  rep- 
resentations, declarations  and  admissions,  respecting  the  sub- 
ject matter,  will  also  bind  him,  if  made  at  the  same  time  and 
constituting  a  part  of  the  res  gestae.  1  Greenlf.  Ev.  113;  Story 
on  Agency,  sees.  134-137;  Denman  v.  Bloomer,  11  111.  192; 
Indianapolis  and  St.  Louis  Railroad  Co.  v.  Miller,  71  111.474; 
Allin  et  al.  v.  Millison,  72  111.  201;  Noble  et  al.  v.  Cunning- 
ham, 74  111.  53;  Linblom  v.  Ramsey,  75  111.  250;  United 
States  Life  Lnsurance  Co.  v.  Advance  Co.,  80  111.  559 ;  Harris 
26—96  III. 
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v .  Zimmerman  et  al.  81  111.  413.  And  the  rule  of  law  is  so 
recognized  in  the  courts  of  other  States.  We  cite  North  River 
Bank  v.  Aymar,  3  Hill,  262;  Sandford  v.  Handy,  23  Wend. 
260;  Fogg  v.  Griffin,  2  Allen,  1;  Beard  v.  Kirk,  11  N.  H. 
395;  Morgan  v.  Stell,  5  Binney,  305;  Hancock  v.  Byrne, 
5  Dana,  513;  Tier  v.  Sampson,  35  "Vt.  179  ;  Franklin  Bank  v. 
Steam  Navigation  Co.,  11  Gill  &  J.  28;  Lamothe  v.  St.  Louis 
Marine  Railway,  17  Mo.  204. 

The  Federal  Supreme  Court,  in  the  Cliquot  Champagne 
case,  3  Wallace,  140,  stated  the  rule  to  be  that  "whatever 
is  done  by  an  agent,  in  reference  to  the  business  in  which  he 
is  at  the  time  employed,  and  within  the  scope  of  his  authority, 
is  said  or  done  by  the  principal,  and  may  be  proved  as  well 
in  a  criminal  as  in  a  civil  case,  in  all  respects,  as  if  the  prin- 
cipal were  the  actor  or  the  speaker."  And  it  was  again  so 
held  in  Butler  v.  Maples,  9  Wallace,  770,  Insurance  Co. 
v.  Wilkinson,  13  Wallace,  235,  and  Hatch  v.  Coddington, 
5  Otto,  (95  U.  S.)  56. 

Mr.  Henry  C.  Talbott,  and  Mr.  Wm.  Winkelman,  also 
for  the  appellant. 

Messrs.  G.  &  G.  A.  Kcerner,  and  Mr.  Eugene  C. 
Tittman,  for  the  appellee  :  . 

The  law  is,  as  laid  down  by  Story  on  Agency,  that  notice 
of  revocation,  which  means  a  notice  that  it  is  no  longer  safe 
to  treat  with  him  theretofore  recognized  as  agent,  may  be 
express,  by  a  formal  declaration,  or  by  an  informal  writing, 
or  by  parol,  or  it  may  be  implied  from  circumstances.  If,  by 
the  exercise  of  ordinary  caution,  the  debtor  would  be  led  to 
a  knowledge  of  the  revocation,  it  would  have  been  sufficient. 
Williams  v.  Birbeck,  1  Hoff.  Oh.  359. 

In  the  case  at  bar,  the  debtor  is  directed  to  pay  the  money 
"only"  in  a  certain  manner  indicated.  This  leaves  no  option, 
as  is  supposed  by  appellants'  attorneys,  and  is  widely  different 
from  cases  referred  to,  in  which  it  has  been  held  that  a  man 
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may  lawfully  appoint  two  attorneys  to  collect,  and  his  debtor 
may  safely  treat  with  either.  See  Wharton  on  Agency 
and  Agents,  sec.  409,  where  it  is  said:  "The  principal 
may,  by  notice,  invalidate  all  subsequent  payments  from  a 
third  party  to  agents.  *  *  Payment  made  to  such  agent, 
after  such  notice,  is  a  nullity,  and  the  principal  may  recover 
the  debt,  notwithstanding  such  payment/7  See  also  Mann  v. 
Forrester,  4  Camp.  60;  Frazier  v.  Frie  Bank,  8  W.  &  S.  18. 

A  payer  makes  payment  at  his  peril,  and  is,  when  pay- 
ing to  a  third  person  on  account  of  another,  bound  to  know 
that  the  person  to  whom  he  pays  has  authority  to  receive. 
Holmes  v.  Field,  12  111.  424;  Butcher  v.  Beckwith,  45  111.  460. 

These  cases  decide,  that  if  a  person,  innocently  and  in  good 
faith,  pay  to  one  not  having  authority,  though  he  seemingly 
has  it  and  the  payer  thinks  it  exists,  it  is  no  justification,  and 
he  can  not  resist  a  collection  of  the  same  amount  by  the 
person  truly  entitled  to  it.  How  much  stronger  is  the  case 
under  consideration,  where  the  payer  was  distinctly  notified 
not  to  pay  to  the  one  assuming  authority  to  collect. 

So,  in  an  action  by  an  indorsee  of  a  note  against  the  maker, 
it  is  competent  for  the  latter  to  prove,  and  it  would  constitute 
a  good  defence  to  show  that  plaintiff  held  the  note  for  collec- 
tion only,  and  as  agent  of  the  payee,  and  that  the  payee  had 
notified  him  not  to  pay  the  money  to  the  indorsee.  Barker  v. 
Prentiss,  6  Mass.  430. 

Possession  of  the  paper,  unindorsed  as  this  was,  not 
coupled  with  authority  to  collect  it,  does  not  justify  the  debtor 
in  paying  to  the  holder  of  the  note.  Doubleday  v.  Kress, 
50  N.  Y.  410. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 
Court: 

This  is  a  bill  in  chancery,  brought  by  appellee  against 
appellants,  to  foreclose  a  mortgage  upon  certain  property  in 
Monroe  county,  Illinois. 
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The  only  question  in  dispute  relates  to  the  amount  due 
upon  the  mortgage. 

The  mortgage  and  note  were  executed  December  5,  1866, 
for  the  sum  of  $6000,  payable  three  years  after  date,  to  bear 
10  per  cent  interest,  payable  annually.  On  December  5,  1869, 
by  the  agreement  of  the  parties  indorsed  upon  the  note, 
the  time  of  payment  was  extended  two  years,  at  the  same 
rate  of  interest,  payable  annually.  The  interest  seems  to 
have  been  paid  promptly  up  to  December  5,  1874.  On 
the  9th  of  December,  1875,  the  appellants  paid  to  Eugene 
Walter,  as  the  attorney  in  fact  of  appellee,  the  interest  accrued 
for  the  past  year,  and  $4500  upon  the  principal,  and  made  an 
arrangement  to  extend  the  time  of  payment  of  the  remaining 
$1500  for  another  year,  at  the  rate  of  7  per  cent  per  annum, 
and  there  was  indorsed  upon  the  back  of  the  note  the  fol- 
lowing : 

"  Received,  St.  Louis,  December  9,  1875,  of  Fred,  and 
Joseph  Meyer,  $4500,  on  account  of  the  within  note.  Bal- 
ance of  $1500  is  hereby  extended  by  mutual  consent,  for  one 
year,  to-wit :  December  5,  1876,  with  interest  payable  annu- 
ally, at  the  rate  of  7  per  cent  per  annum. 

(Signed.)  Philip  Hehner, 

Per  Eug.  Walter,  attorney  in  fact. 

Fred.  Meyer,  Joseph  Meyer, 

Per  Jacob  Meyer." 

This  payment  Hehner  repudiates,  and  refuses  to  allow  the 
same  as  a  credit  upon  the  note. 

The  circuit  court,  in  settling  the  amount  of  the  decree, 
refused  to  allow  appellants  the  benefit  of  this  payment,  and 
the  decree  of  the  circuit  court  was  affirmed  by  the  Appellate 
Court,  and  the  case  is  brought  here  by  appeal. 

The  only  question  in  the  case  is,  whether  appellants  were 
authorized,  at  the  time  this  payment  was  made,  to  make  the 
payment  to  Eugene  Walter,  as  the  agent  or  attorney  of  appel- 
lee.    There  is  no  dispute  about  the  facts. 
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Eugene  was  a  brother-in-law  of  appellee,  and  was  doing 
business  in  the  city  of  St.  Louis  as  one  of  the  firm  of  Klein- 
schmidt  &  Walter.  Appellee  was  in  Germany,  and  from  1870 
had  transacted  his  business  in  this  country  through  agents. 
Robert  Barth,  Esq.,  held  a  general  power  of  attorney  from 
1867  until  the  12th  day  of  June,  1875.  While  Robert  Barth 
held  the  position  of  general  agent  of  Hehner,  the  business 
of  receiving  the  interest  upon  this  note  was  usually  trans- 
acted by  Eugene  Walter,  a  brother-in-law  of  Hehner.  The 
indorsement  on  the  back,  of  the  interest  paid  at  the  end  of 
1869,  is  signed  by  Barth,  as  attorney  in  fact;  so  also  was  the 
indorsement  of  the  payment  of  interest  at  the  end  of  1874; 
but  while  that  was  so,  the  receipts  which  were  given  for  the 
payment  of  interest  December  4,  1872,  December  1,  1873, 
and  December  5,  1874,  were  signed  "  Philip  Hehner,  per 
Eug.  Walter."  In  other  words,  in  point  of  fact  the  debtors 
were  in  the  habit  of  paying  over  the  interest  to  Eugene 
Walter,  the  brother-in-law  of  Hehner,  with  the  approbation 
of  Barth,  and  taking  his  receipts,  and  thereupon  Barth 
indorsed  the  interest  upon  the  note  which  was  held  in  his 
possession,  Hehner  being  in  Germany,  and  all  this  was  done 
in  accordance  with  verbal  instructions  given  to  Meyer  by 
Hehner  before  he  went  to  Germany. 

Robert  Barth,  Esq.,  held  the  power  of  attorney  from 
Hehner,  dated  February,  1867,  until  June  12,  1875.  This 
power  of  attorney  was  under  seal,  and  was  very  full,  compre- 
hensive and  specific,  authorizing  him,  among  other  things, 
to  demand,  receive,  sue  for  and  recover  each  and  every  sum  of 
money  that  might  become  due  to  Hehner  from  any  person  in 
Missouri  or  elsewhere;  and  receipts  and  acquittances,  and 
releases,  to  give  and  execute,  acknowledge  and  deliver;  and 
also  conferring  upon  him  power  to  appoint  one  or  more 
attorneys  under  him  to  act  in  behalf  of  Hehner  in  this 
regard. 

On  the  12th  of  June,  1875,  Barth  delivered  over  this  power 
of  attorney  to  Eugene  Walter,  with  an  indorsement  on  it, 
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under  seal  and  in  writing,  by  which  he,  by  the  authority  con- 
ferred by  the  foregoing  letter  of  attorney,  did  make,  appoint 
and  substitute  Eugene  Walter  to  be  the  attorney  in  fact  of 
Philip  Hehner,  "  to  do,  execute  and  perform  all  such  acts, 
deeds,  matters  and  things  necessary  to  be  done  and  performed 
for  effecting  the  purposes  in  said  letter  of  attorney  mentioned, 
as  fully  and  as  perfectly,  in  all  respects  and  intents  and  pur- 
poses," as  he  himself  might  or  could  do  by  virtue  of  said 
power  of  attorney. 

On  the  11th  of  November,  1875,  appellee  wrote  a  letter  at 
Weisbaden,  Germany,  addressed  to  J.  Meyer,  Smith  Landing, 
Illinois,  in  which,  after  stating  his  willingness  to  extend  the 
time  of  payment  of  the  principal  of  this  note,  at  interest  at 
7  per  cent,  he  said  :  "  Should  you  *  *  *  desire  to  pay, 
I  beg  you  to  pay  the  principal  and  interest,  when  due,  only 
ill  this  wise, — that  you  deposit  in  the  German  Savings  Insti- 
tute, St.  Louis,  for  six  months,  in  your  name,  at  6  per  cent. 
You  will  then  kindly  give  me  immediate  notice,  and  I  will 
at  once  make  arrangements  that,  in  return  for  the  certificate 
of  deposit, — which  you  will  assign  to  me, — the  deed  of  trust 
and  principal  note  shall  be  delivered  to  you.  If  you  do  not 
pay  the  principal,  you  will  in  future  do  the  same  in  relation 
to  the  interest.  This  you  will  deposit  in  the  said  bank  on 
six  months'  time.  I  will  send  you  receipts,  under  my  own 
hand,  for  which  you  will  transfer  the  certificate  to  me.  Since 
some  months  I  have  withdrawn  my  letter  of  attorney  from 
Mr.  Barth,  because  he  is  compelled  to  relinquish  private  busi- 
ness on  account  of  ill  health.  My  brother-in-law,  Eugene 
Walter,  now  holds  my  letter  of  attorney.  If  you  desire  to 
answer,  you  may  give  your  letter  to  my  brother-in-law  to  be 
forwarded.  It  would  be  better,  however,  [to  send]  directly 
to  me,  as  I  have  not  heard  from  him  for  months,  and  I  do 
not  even  know  how  he  is  getting  along.  In  conclusion,  I 
would  again  request  you  to  pay  only  in  the  manner  above 
indicated. 

(Signed.)  Ph.  Hehner." 
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This  letter  was  received  by  Jacob  Meyer  before  he  made 
the  payment  which  is  now  in  dispute.  Although  a  German 
by  birth,  he  read  writing  imperfectly.  He  took  this  letter  to 
Eugene  Walter,  in  St.  Louis,  and  showed  it  to  him,  and 
Walter  read  it  to  him.  Walter  at  that  time  had  the  note  and 
mortgage  in  his  possession,  and,  as  Meyer  swears,  upon  read- 
ing the  letter,  Walter  told  him  that  he  "had  loaned  out  the 
money  to  other  parties,  and  had  had  instructions  since  that;" 
and,  according  to  the  testimony  of  Walter,  he  told  Meyer 
that  "  he  had  made  arrangements  in  regard  to  the  money 
which  made  it  necessary  for  Hehner's  interest  to  receive  this 
money  at  that  time;"  and  thereupon  Meyer  got  the  money 
and  made  the  payment,  and  took  the  receipt  above  stated 
from  Walter. 

It  is  strenuously  insisted  by  appellee  that  this  letter  was, 
in  substance,  a  revocation  of  the  power  of  Walter  to  receive 
the  money,  and  that  appellants  had  no  lawful  authority  or 
right  to  pay  the  money  to  Walter. 

While  the  appellee  may,  in  writing  the  letter,  have  intended 
in  that  way  to  divert  the  money  coming  from  appellants  from 
the  channel  through  which  it  had  formerly  passed,  and  to 
arrange  to  receive  it  without  the  intervention  of  Walter,  still 
that  intention  is  not  distinctly  made  known  in  the  letter. 
There  is  no  intimation  in  the  letter  that  Walter's  power  to  act 
in  behalf  of  Hehner  was  qualified  or  impaired  in  the  slight- 
est degree.  On  the  contrary,  he  said  expressly  "  my  brother- 
in-law,  Eugene  Walter,  now  holds  my  letter  of  attorney." 

The  fair  meaning  of  that  sentence  is,  that  my  brother-in- 
law  has  a  full  power  of  attorney,  and  is  authorized  to  act  for 
me  in  this  and  every  other  business  that  I  have  in  America. 
The  letter  does  undoubtedly  request,  as  a  favor,  that  appel- 
lants, instead  of  paying  the  money,  should  buy  a  certificate 
of  deposit,  and  hold  that  until  appellee  should  make  arrange- 
ments to  take  it  from  them.  This  was  a  request  with  which 
appellants  were   in  nowise   bound  to    comply.     Their    legal 
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liability  was  to  pay  the  money  to  appellee,  or  to  his  author- 
ized agent.  There  was  no  prohibition  in  the  letter  against 
paying  the  money  to  Walter  any  more  than  there  was  against 
paying  it  to  appellee  in  person,  but  he  urged  them  that  they 
should  not  pay  the  money,  but  should  make  the  payment 
through  the  instrumentality  of  a  certificate  of  deposit, — not 
only  that,  but  a  certificate  of  deposit  hearing  interest. 
Whether  such  a  certificate  of  deposit  could  have  been  pro- 
cured from  the  bank  or  not,  doth  not  appear,  and,  if  it  could, 
appellants  were  under  no  obligation  to  buy  a  certificate  of 
deposit.  Appellee  had  the  right  to  change  these  directions 
after  he  wrote  that  letter,  and,  unless  the  powers  of  Walter 
were  revoked  or  qualified,  appellee  had  a  right  to  change 
those  directions,  through  his  attorney  in  fact,  Walter,  as  effec- 
tually as  he  might  have  done  in  person.  Had  Walter,  at  the 
time  of  this  payment,  directed  appellants  to  pay  the  money  to 
him,  and  warned  them  not  to  deposit  it  in  the  bank,  and  had 
appellants  persisted  in  doing  so,  and  bought  a  certificate  of 
deposit,  and  notified  appellee  by  letter,  and  had  the  bank 
failed  before  the  response  from  appellee,  and  before  the  cer- 
tificate could,  in  the  mode  proposed,  have  been  transferred  to 
appellee,  in  such  case  appellee  could  have  said;  "  True,  I 
wrote  you  a  request  to  buy  the  certificate  of  deposit  at  interest, 
and  my  purpose  was  to  have  my  money  bear  interest,  instead 
of  lying  idle  during  the  time  of  correspondence,  but  I  after- 
wards, by  my  agent,  (who,  as  I  notified  you,  held  my  letter 
of  attorney,)  expressly  retracted  that  request,  and  warned  you 
not  to  deposit  in  that  bank  at  my  risk."  Under  such  cir- 
cumstances, it  is  plain  appellants  would  have  been  chargeable 
with  the  loss.     They  were  not  bound  to  take  that  risk. 

Under  all  the  circumstances,  we  can  not  doubt  that  appel- 
lants had  a  lawful  right  to  make  the  payment  in  question  to 
Eugene  Walter,  and  that  they  are  entitled,  in  adjusting  the 
amount  due  upon  the  mortgage,  to  a  credit  for  the  amount  of 
money  at  that  time  paid  to  Walter. 
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The  decree  of  the  circuit  court  was  for  too  large  an  amount, 
and  for  that  reason  the  judgment  of  the  Appellate  Court  must 
be  reversed,  and  the  cause  remanded  to  that  court  for  further 
proceedings  in  accordance  with  this  opinion. 

Judgment  reversed. 


Joseph  Hirth 

v. 
B.  M.  Lynch. 


Filed  at  ML  Vernon   October  2,  1880. 

1.  Verdict — its  requisites.  A  verdict  simply  finding  for  the  plaintiff, 
without  finding  the  amount  of  debt  or  damages,  is  too  imperfect  to  form  a 
foundation  for  a  judgment  for  a  given  amount  in  favor  of  the  plaintiff. 

2.  Bill  of  Exceptions — prevails  over  recitals  in  record.  Where  the  recitals 
of  the  record  of  proceedings,  as  made  up  by  the  clerk,  and  the  statements  in 
the  bill  of  exceptions,  duly  signed  and  sealed  by  the  judge,  are  not  in  har- 
mony, the  real  truth  will  be  taken  to  be  as  stated  in  the  bill  of  exceptions. 

Appeal,  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Lynch  prosecuted  before  the  county  court  a  claim  against 
the  estate  of  one  Fitzpatrick,  deceased,  of  which  Hirth  was 
administrator.  The  claim  was  allowed  by  the  county  court, 
and  Hirth,  as  administrator,  appealed  to  the  circuit  court. 
The  case  was  there  tried  before  a  jury  and  a  verdict  returned 
in  the  following  words,  as  shown  by  the  bill  of  exceptions: 

B.  M.  Lynch  v.  Estate  op  James  Fitzpatrick. 

Belleville,  III,  July  3,  1876. 
We,  the  jury  in  the  above  case,  find  for  plaintiff. 

W.  E.  Owens,  Foreman. 

On  this  verdict  the  circuit  court  rendered  judgment  for 
the    claimant,    against   the  administrator,    for  $584.88,   etc. 
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From  this  judgment  Hirth   appealed  to  this  court,  and  the 
appeal  was  consummated  before  July  1,  1877. 

Messrs.  Bowman  &  Halbert,  for  the  appellant: 
The  verdict  wants  the  essential  element  of  certainty  as  to 
the  amount  of  damages  to  be  recovered.  None  are  named, 
even  informally,  so  as  to  bring  the  verdict  under  the  curative 
provisions  of  the  statute  of  Amendments.  It  is  not  sufficient 
to  form  the  basis  of  the  judgment  rendered.  Hampton  v. 
Watterston,  14  La.  Ann.  239. 

Mr.  S.   M.  Kase,  for  the  appellee. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 

Court : 

The  judgment  is  not  warranted  by  the  verdict.  The  dam- 
ages must  be  assessed,  or  the  amount  of  the  debt  found,  by  the 
jury.  The  verdict  was  altogether  too  imperfect  to  form  a 
foundation  for  a  judgment  for  the  amount  named  in  the  judg- 
ment in  this  record. 

It  is  true,  the  clerk,  in  making  up  the  record  of  the  pro- 
ceedings, makes  the  same  say  the  verdict  was,  "  We,  the  jury, 
find  for  the  plaintiff  and  assess  his  damages  at  $584.88."  The 
record,  however,  contains  a  bill  of  exceptions,  signed  and 
sealed  by  the  circuit  judge,  in  which  the  language  of  the 
verdict  is  given  verbatim,  and  it,  as  there  stated,  contains  no 
assessment  of  damages,  or  other  finding  of  the  amount  due. 
Where  the  recitals  of  the  record  of  proceedings,  as  made  up 
by  the  clerk,  and  the  statements  of  a  bill  of  exceptions,  duly 
signed  and  sealed  by  the  judge,  are  not  in  harmony,  we  must 
take  the  real  truth  to  be  as  stated  by  the  bill  of  exceptions. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and 
the  cause  remanded  for  another  trial  on  the  merits. 

Judgment  reversed. 
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The  People  ex  rel.  Herman  G.  Weber,  Collector 

v. 
The  Ohio  and  Mississippi  Railroad  Company. 

Filed  at  Mt.    Vernon   October  2,  1880. 

1.  Taxation — double  taxation.  Where  the  local  assessor  assessed  all  of  the 
lots  in  certain  blocks,  and  also  assessed  200  feet  off  the  north  side  of  the 
same  as  the  property  used  for  a  railroad  track,  and  the  county  assessor  con- 
tinued the  assessment  on  his  books,  as  to  the  latter  strip  of  200  feet,  but  in 
transferring  the  assessment,  dropped  the  lots  and  entered  the  entire  assess- 
ment upon  the  whole  of  the  lots  to  the  remaining  250  feet  on  the  south  side 
of  the  blocks  :  Held,  that  the  latter  strip  could  not  be  taxed  for  the  entire 
blocks,  but  should  be  held  for  only  a  proportionate  share  of  the  whole  valuation, 
to  avoid  double  taxation. 

2.  Same — change  of  assessment  without  notice.  A  county  assessor  is  not 
authorized  to  change  an  assessment  fixed  by  the  local  assessor  upon  property, 
without  notice  to  the  owner. 

Appeal  from  the  County   Court  of  St.  Clair  county. 

Mr.  Geo.  W.  Brockhaus,  State's  Attorney,  for  the  People : 

The  collector's  return,  of  itself,  is  evidence  and  ample 
evidence,  unless  the  objecting  tax  payer  shall  show  the  tax  to 
be  substantially  unjust. 

It  devolves  upon  him  to  show  the  injustice  of  the  claim  for 
judgment.     Chiniqui  v.  The  People,  78  111.  570. 

It  was  ther  duty  of  the  assessor  to  assess  the  real  estate  of 
the  defendant,  except  the  right  of  way.  The  State  Board  of 
Equalization  is,  by  law,  required  to  assess  the  200  feet  claimed 
for  right  of  way  or  railroad  track;  and  the  law  presumes 
that  every  officer  does  his  duty.  Mix  v.  The  People,  86  111. 
312. 

The  county  court,  in  this  proceeding,  had  no  authority  to 
change  the  assessment  or  to  re-assess  the  property,  and  thereby 
defeat  a  portion  of  the  tax.  Spencer  &  Gardiner  v.  The  People, 
68  111.  510;  Republic  Life  Ins.  Co.  v.  Pollock,  75  111.  292. 
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Mr.  C.  A.  Beecher  and  Mr.  Garland  Pollard,  for  the 
appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  application,  by  the  county  collector,  for  judg- 
ment for  delinquent  taxes,  against  a  number  of  town  lots  in 
East  St.  Louis.  When  the  assessment  was  made,  blocks  2, 
19  and  22,  in  the  Frary  sub-division,  were  divided  into  lots, 
each  block  containing  thirty  lots.  The  three  blocks  are 
adjoining,  and  extend  900  feet  east  and  west,  and  450  feet 
north  and  south.  A  strip  of  200  feet  in  width,  on  the  north 
side  of  these  blocks,  was  used  and  assessed  as  a  railroad  track, 
the  taxes  on  which  were  paid  for  the  year  in  question,  leaving 
a  strip  of  250  feet  on  the  south  side  subject  to  taxation  as 
lands  or  lots. 

The  local  assessor  assessed  the  entire  extent  of  the  blocks 
as  lots,  in  the  aggregate,  at  $85,485.  On  a  return  of  his 
books  to  the  county  assessor,  a  transfer  was  made,  by  the 
latter,  of  this  assessment  to  another  book,  dropping  the 
description  as  lots,  but  described  as  250  feet  on  the  south 
side  of  each  of  these  blocks,  but  he  retained  the  valuation  of 
$85,485,  fixed  on  the  full  quantity  in  each  block,  including 
the  portion  used,  and  assessed  as  railroad  track. 

The  assessment  was  returned,  as  thus  made,  to  the  Board 
of  Equalization,  and  there  was  a  deduction  of  36  per  cent  on 
railroad  and  city  lots  in  St.  Clair  county.  That  reduced 
this  assessment  on  this  property  from  $85,485,  the  local,  to 
$54,710,  the  equalized  assessment,  but  the  valuation  was  still 
on  the  entire  blocks,  deducting  no  portion  for  railroad  track. 
On  this  latter  sum  the  county  clerk  extended  the  State, 
county  and  other  municipal  taxes.  It  seems  the  mistake  was 
seen  by  the  officers,  but  the  collector  being  of  the  opinion 
that  he  had  no  power  to  correct  the  mistake,  declined  to 
receive  the  proportionate  amount,  and  return  the  tax  satisfied. 
It  was  thereupon  agreed  the  question  should  be  raised  on  an 
application  for  a  judgment  against  the  land,  for  the  delinquent 
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taxes  thereon,  which  was  done,  and  presents  the  question  to 
this  court. 

The  county  clerk,  as  required  by  the  board,  extended  the 
East  St.  Louis  city  taxes  at  17  mills  on  the  dollar,  but  the 
collector  had  been  enjoined  from  the  collection  of  more  than 
10  mills  on  the  dolla/,  of  that  tax,  and  he  asked  judgment 
for  no  more.  The  railroad  company  did  not  ask  to  be  relieved 
from  the  whole  tax,  but  only  objected  to  paying  four-ninths, 
or  more  than  the  proportion  the  strip  of  250  feet  on  the  south 
side  bore  to  the  full  amount  of  the  blocks.  On  a  hearing, 
the  court  below  allowed  the  objection,  and  rendered  a  judg- 
ment for  five-ninths  of  all  but  the  city  tax,  and  five-ninths 
of  10  mills  on  the  dollar,  on  that  tax.  And  from  this  judg- 
ment the  people  appeal  and  urge  a  reversal. 

It  is  perfectly  manifest,  if  a  judgment  should  be  reversed 
for  the  taxes  as  extended  on  the  collector's  books,  that  the 
south  250  feet  of  these  blocks  would  be  subjected  to  within 
a  comparatively  small  amount  of  double  the  sum  that  is 
legally  imposed  on  it.  The  valuation  was  placed  on  the 
entire  blocks,  and  afterwards,  without  authority  of  law,  four- 
ninths  of  that  valuation  was  shifted  to  and  imposed  upon  the 
strip  of  250  feet  on  the  south  side  of  the  blocks.  The  full 
valuation  of  these  blocks  was  imposed  on  this  south  strip, 
and  the  north  strip  of  200  feet  left  to  bear  the  full  burthen  of 
the  tax  imposed  on  it.  This  was  not  authorized,  any  more  than 
for  the  assessor  to  have  taken  the  assessment  placed  on  the 
property  of  another  owner,  of  an  equal  amount,  and  placed  it 
on  this  property. 

We  are  aware  of  no  law,  nor  have  we  been  referred  to  any, 
which  authorizes  the  county  assessor  to  change  the  assess- 
ment fixed  upon  property  by  the  local  assessor,  without  notice 
to  the  owner.  To  exercise  such  a  power,  would  be  liable  to 
lead  to  great  abuses. 

The  191st  section  of  the  Revenue  law  provides,  that  when 
objection  is  made,  in  the  manner  prescribed,  to  the  rendition 
of  judgment  against  lands,  or  town  lots,  for  taxes,  the  court 
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shall  hear  the  evidence  and  determine  the  matter,  in  a  sum- 
mary manner,  without  pleadings,  and  shall  pronounce 
judgment  as  the  right  of  the  case  shall  require.  In  this 
case,  the  right  only  requires  that  the  railroad  company  shall 
pay  its  due  proportion  of  taxes  on  a  fair  assessment  and  valu- 
ation, as  it  was  made  by  the  local  assessor,  who  was  author- 
ized to  fix  its  value.  It  has  paid  on  the  200  feet  used  for 
track  purposes,  and  should  only  pay  on  the  remainder  on  the 
proportionate  valuation  of  these  blocks. 

The  law  does  not  authorize  double  taxation.  On  the 
contrary,  the  268th  section  of  the  Revenue  act  provides,  that, 
in  case  where  taxes  have  been  twice  paid,  or  property  twice 
assessed,  on  application,  the  county  board  shall  cause  the 
State  and  county  tax  to  be  refunded  by  the  State  and  county; 
and  the  same  section  requires  the  authorities  of  cities  to  refund 
city  taxes.  The  same  provision  is  made  as  to  other  municipal 
bodies,  thus  requiring  but  one  tax  to  be  paid  on  the  same 
property  for  one  year. 

To  have  rendered  this  section  available,  the  company 
would  have  been  required  to  pay  the  taxes  before  applying  to 
have  them  refunded.  It  can  not  be  that  the  law  requires  the 
performance  of  so  useless  an  act  before  affording  relief. 

Here,  the  valuation  was  wrongfully  doubled  on  a  portion 
of  the  property,  and  hence  illegal.  Had  the  tax  been  paid, 
the  county  board  and  other  municipal  authorities  would  have 
been  required  to  cause  a  pro  rata  portion  of  the  tax  to  be 
refunded,  and  at  the  end  of  all  the  proceedings,  the  State, 
county  and  other  municipalities  would  have  had  the  same 
amount  of  taxes,  and  no  more.  And,  the  law  requiring  the 
court  to  pronounce  judgment  according  to  the  right,  there 
would  seem  to  be  no  question  that  the  court  had  power  to  hear 
and  pronounce  judgment  in  the  case,  and  if  so,  right,  justice, 
and  the  prevention  of  wrong,  required  the  court  to  render  the 
judgment  it  did.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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August  Iberg  et  al. 

v. 

Charlotte  R.  Webb  et  al. 

Filed  at  ML  Vernon  June  14,  1880. 

1.  Limitation  of  seven  years — must  be  complete  under  one  section.  In  order 
to  constitute  a  bar  under  the  seven  years  Limitation  law,  the  party  must 
show  a  complete  performance  under  either  the  sixth  or  seventh  section  of  the 
act.  He  can  not  show  part  performance  under  one  section  and  part  under  the 
other,  and  thus  blend  the  provisions  of  both. 

2.  Same — payment  of  taxes.  A  period  of  full  seven  years  must  intervene 
the  day  when  the  first  payment  of  taxes  was  made  and  the  day  of  the 
commencement  of  suit,  to  create  a  bar  under  the  statute.  It  is  not  suffi- 
cient that  payment  of  taxes  for  seven  years  has  been  made,  coupled  with 
color  of  title. 

3.  The  bringing  of  suit  by  a  portion  of  tenants  in  common  for  a  partition  of 
lands  against  the  others,  and  also  against  another  to  remove  a  cloud  upon 
the  title  to  the  land,  will  avail  the  tenants  in  common  who  are  defendants,  in 
preventing  the  completion  of  the  bar  of  the  Statute  of  Limitations,  as  well  as 
those  bringing  the  suit. 

4.  Partition — affirmative  relief  to  defendants.  On  bill  for  partition  of  land 
and  to  remove  a  cloud  upon  the  title,  and  praying  that  the  holder  of  the 
adverse  title  be  required  to  surrender  possession  of  the  premises  so  that  par- 
tition could  be  made,  the  holder  of  such  title  can  not  assign  for  error  that  he 
was  not  allowed  for  improvements  when  he  has  not  asked  for  such  relief  in 
his  answer  or  otherwise. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District;  the  Hon.  T.  B.  Tanner,  presiding  Justice,  and 
Hon.  J.  C.  Allen,  and  Hon.  George  W.  Wall,  Justices; 
—heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Madison  county. 

Messrs.  Metcalf  &  Bradshaw,  for  the  plaintiffs  in  error. 
Messrs.  Gillespie  &  Happy,  for  the  defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  for  partition,  filed  October  14,  1871,  by- 
certain  of  the  heirs  of  Henry  Hudson,  deceased,  against  the 
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other  heirs  of  said  Hudson,  praying  for  partition  among 
them  as  the  owners  and  tenants  in  common  of  the  lands  in 
question. 

The  bill  also  made  Albert  Guenther  and  August  Iberg 
defendants,  alleging  that  they  claimed  to  have  an  interest  in 
the  lands,  based  upon  a  tax  title  claimed  on  the  premises,  but 
that  the  claim  was  without  foundation. 

The  circuit  court  decreed  partition,  as  prayed  for  among  the 
heirs  of  Hudson,  and  that  Guenther  and  Iberg  had  no  lawful 
interest  in  the  premises. 

On  appeal  by  Guenther  and  Iberg  to  the  Appellate  Court 
for  the  Fourth  District,  the  decree  was  affirmed,  and  they 
bring  the  case  by  writ  of  error  to  this  court. 

The  claim  of  Guenther  and  Iberg,  which  is  set  up  by  them, 
is  under  a  tax  title  alleged  to  have  been  acquired  by  one 
William  T.  Brown,  under  a  sale  of  the  lands  to  him  for  taxes, 
and  by  virtue  of  seven  years'  alleged  possession  and  pay- 
ment of  taxes  under  claim  and  color  of  title. 

There  appear  in  evidence  a  deed  of  the  premises  from 
William  T.  Brown  to  John  Eeynolds,  dated  July  1,  1864, 
and  a  deed  from  Reynolds  to  Albert  Guenther,  dated  August 
31,  1864,  but  nothing  showing  any  title  in  Brown.  Iberg  is 
the  purchaser  of  a  part  from  Guenther  afterwards.  Title 
to  the  lands  was  shown  in  Henry  Hudson,  by  purchase 
from  the  United  States,  and  the  heirship  of  the  parties,  as 
alleged  in  the  bill,  was  proved.  The  lands  were  vacant  and 
unoccupied  at  the  time  Guenther  purchased.     In  September, 

1864,  he  commenced  working  on  the   lands,  and   in   April, 

1865,  moved  on  them,  and  ever  since  he  and  Iberg  have  been 
in  possession. 

In  inquiring  whether  there  has  been  here  seven  years' pay- 
ment of  taxes  with  color  of  title  and  possession  under  the 
6th  section  of  the  Limitation  act,  we  can  not  take  into 
account  any  taxes  previously  paid  on  the  land  while  it  was 
vacant,  as  that  would  be  under  the  7th  section  of  the  act, 
which    makes  seven   years'  payment   of  taxes  with   color  of 
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title  to  vacant  and  unoccupied  land  a  bar  to  an  action.  We 
have  held  that  to  constitute  a  bar,  a  party  must  show  a  com- 
plete performance  under  either  the  6th  or  7th  section.  He 
can  not  show  part  performance  under  one  section  and  part 
under  the  other,  and  thus  blend  the  provisions  of  both  sec- 
tions. Dickenson  v.  Breeden,  30  111.  280;  Ross  v.  Coat, 
58  id.  54. 

Allowing  that  Guenther  took  possession  as  early  as  in  the 
]ast  of  September,  1864,  when  "he  says  he  had  men  splitting 
rails  on  the  place,  we  are,  then,  to  see  whether  there  was 
the  payment  of  taxes  for  seven  years  while  Guenther  was  in 
possession. 

We  have  decided  that  the  payment  of  taxes  for  seven  years, 
coupled  with  color  of  title  and  possession,  is  not  sufficient  to 
create  the  bar;  that  a  period  of  seven  full  years  must  have 
intervened  between  the  day  when  the  first  payment  of  taxes 
was  made  and  the  day  of  the  commencement  of  suit. 

As  this  suit  was  commenced  October  14,  1871,  in  order  to 
establish  the  bar  claimed  of  seven  years'  payment  of  taxes 
after  possession,  it  is  necessary  to  prove  that  the  first  pay- 
ment of  taxes  after  Guenther's  possession  was  as  early  as 
October  14,  1864,  so  as  to  make  a  period  of  full  seven  years 
between  the  day  when  the  first  payment  of  taxes,  after  pos- 
session, was  made,  and  the  day  of  the  commencement  of  the 
suit. 

This  proof  was  not  made.  Guenther  gave  in  evidence  tax 
receipts  for  taxes  paid  by  him  for  the  years  1865  to  1874, 
both  inclusive.  There  was  no  tax  receipt  for  the  taxes  for 
1864,  and  no  positive  evidence  of  the  payment  of  the  taxes 
for  that  year.  All  the  proof  upon  the  subject  was  the  pro- 
duction of  the  collector's  book  for  the  taxes  of  the  year  1864 
and  the  testimony  of  the  assistant  county  clerk  that  this  was 
the  collector's  book  for  the  taxes  of  the  year  1864,  which  were 
collected  in  1865;  that  the  lands  in  controversy  were  listed  to 
William  T.  Brown,  and  in  the  column  headed  sl  Remarks, 
by  whom  paid,"  opposite  each  of  the  tracts,  he  found  the 
27—96  111. 
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initials  "  W.  T.  B.,"  indicating,  in  his  judgment,  that 
William  T.  Brown  paid  the  taxes  on  the  land  for  the  year 
1864;  that  he  had  examined  the  tax  books  for  the  year  1865, 
and  there  was  no  charge  there  for  delinquent  taxes  against 
these  lands.  William  T.  Brown  died  in  March,  1874.  But 
admitting  that  this  evidence  shows  the  payment  of  the  taxes 
for  1864,  it  fails  to  show  at  what  time  they  were  paid. 

We  understand  the  testimony  of  the  assistant  county  clerk 
to  be  that  they  were  collected  in  1865. 

The  tax  receipts  for  the  years  1861,  1862  and  1863  were  in 
evidence,  showing  the  times  of  the  payment  of  the  taxes  for 
those  years  to  be  as  follows:  For  the  year  1861,  on  Septem- 
ber 8,  1862;  for  the  year  1862,  on  June  13,  1863;  for  the 
year  1863,  on  September  12,  1864.  And,  in  showing  by  the 
collector's  book  another  entry  of  initials  in  the  payment  of 
taxes  for  the  year  1864,  the  entry  is:  " Paid,  September  9, 
1865.     J.  S.  W." 

The  proof,  then,  not  only  entirely  fails  to  show,  as  is  neces- 
sary, that  the  first  payment  of  taxes,  after  possession,  (the 
taxes  of  the  year  1864,)  was  made  as  early  as  October  14, 
1864,  but  does  show  very  satisfactorily  that  it  was  not  made 
until  some  time  in  the  year  1865,  and  most  probably  not  until 
in  the  latter  half  of  that  year. 

There  not  being  proof,  then,  of  a  period  of  seven  full  years 
between  the  day  when  the  first  payment  of  taxes,  after  pos- 
session, was  made,  and  the  day  of  the  commencement  of  the 
suit,  there  is  a  failure  to  establish  the  bar  claimed. 

But,  as  there  are  only  three  of  the  heirs  of  Hudson  com- 
plainants in  the  bill,  and  a  large  number  of  the  rest  of 
them  are  made  defendants,  it  is  claimed  that  the  commence- 
ment of  the  suit  arrested  the  running  of  the  statute  only 
against  the  complainants,  and  not  against  the  other  heirs  of 
Hudson  made  defendants,  and  that,  as  against  the  latter,  the 
bar  should  be  held  established. 

This  was  a  proceeding  in  equity  for  partition,  and  to 
remove  a  cloud  upon  the  title,  in  which   the  statute  provides 
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that  any  one  or  more  of  the  parties  interested  may  compel 
partition,  and  that  there  shall  be  partition  according  to  the 
respective  rights  of  the  parties  interested;  that  every  person 
having  any  interest,  and  who  is  not  a  petitioner,  shall  be 
made  a  defendant  to  the  petition;  that  the  court  may  investi- 
gate and  determine  all  questions  of  conflicting  and  contro- 
verted titles,  and  remove  clouds  upon  the  titles  to  any  of  the 
premises  sought  to  be  partitioned,  and  invest  title  by  its 
decrees. 

We  can  have  no  doubt  that  it  was  sufficient  for  the  remain- 
der of  the  tenants  in  common,  that  one  of  their  co-tenants 
had  begun  suit  of  this  kind,  that  it  was  in  the  interest  of 
and  for  the  benefit  of  all,  and  should  be  considered  as  in  the 
behalf  of  them  all. 

It  could  not  be  held  that  each  of  these  numerous  co-tenants 
would  be  obliged  to  begin  a  separate  and  independent  suit, 
in  order  to  arrest,  as  against  him,  the  running  of  the  Statute 
of  Limitations,  and  where  there  could  be  but  one  and  the 
same  decree  for  the  benefit  of  them  all. 

All  acts  done  by  one  tenant  in  common  are  held  to  be  done 
for  the  interest  of  all  the  co-tenants,  and  in  conformity  to 
their  rights,  until  an  adverse  possession  is  notoriously  set  up 
and  established  by  competent  proofs.     Ang.  on  Lim.  §  435. 

A  bill  filed  by  one  creditor,  as  plaintiif,  in  behalf  of 
himself  and  others,  will  prevent  the  statute  from  running 
against  any  of  the  creditors,  who  come  in  under  the  decree. 
Every  creditor  has,  after  the  filing  of  a  bill,  an  inchoate 
interest  in  the  suit,  to  the  extent  of  its  being  considered  as  a 
demand,  and  to  prevent  his  being  shutout,  because  the  plain- 
tiff has  not  obtained  a  decree  within  the  six  years.  Id.  §  331, 
and  see  Bradford  v.  Andrews,  20  Ohio  St.  208. 

Plaintiffs  in  error  object  to  that  portion  of  the  decree 
requiring  them  to  give  possession,  and  in  not  allowing  them 
for  improvements.  The  bill  filed  for  partition  of  real  estate 
among  the  owners  thereof,  alleged  that,  in  order  to  do  justice 
among  the  parties,  it  was  necessary  that  Guenther  and  Iberg 
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should  be  barred  from  setting  up  their  alleged  claim  to  the 
premises,  and  that  they  should  deliver  up  possession,  so  that 
partition  of  the  premises  could  be  made  between  the  parties. 
There  was  no  affirmative  relief  asked  for  by  these  defendants. 
Their  answer  was  merely  directed  to  the  question  of  posses- 
sion, and  the  payment  of  taxes,  and  the  character  of  their 
possession.  This  matter  of  objection,  so  far  as  appears,  is 
raised  now  for  the  first  time. 

We  can  hardly  see  that,  on  the  score  of  equity,  plaintiffs 
in  error  have  anything  to  complain  of. 

They  have  had  the  use  and  occupation  of  the  lands  for 
some  fourteen  years,  and  have  not  been  required  to  render 
any  account  of  rents  and  profits,  and  are  not  held  accounta- 
ble for  the  same.  It  does  not  appear,  as  between  the 
improvements,  and  the  rents  and  profits,  that  the  one  was  any 
more  than  a  fair  equivalent  for  the  other. 

The  decree  of  the  Appellate  Court  will  be  affirmed. 

Decree  affirmed. 


The  People  ex  rel.  M.  M.  Stephen 

v. 

Thomas  Hanifan. 

Filed  at  Mt.  Vernon   October  2,  18S0. 

1.  Offtce — acts  showing  an  abandonment.  Where  an  alderman,  elected 
in  a  city  under  a  special  charter,  is  afterwards  elected  in  the  same  ward  at  a 
different  date,  on  the  assumption  of  the  adoption  by  the  city  of  the  general  law 
relating  to  cities,  etc.,  and  after  a  decision  that  the  general  law  was  not  legally 
adopted,  refuses  to  attend  the  meetings  of  the  council,  or  appear,  on  notice,  to 
show  why  he  should  not  be  removed,  his  subsequent  election  and  refusal  to 
attend  the  council  meetings,  may  be  treated  as  an  abandonment  of  his  office 
under  the  prior  election,  or  as  an  implied  resignation,  and  the  office  may  be 
filled  as  in  case  of  a  vacancy. 
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2.  Same — implied  resignation.  One  of  the  modes  by  which  a  member  or 
officer  of  a  municipal  corporation  may  be  said  to  impliedly  resign  his  office, 
is  by  being  elected  and  accepting  an  office  incompatible  with  the  duties  of 
the  former  office. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  Clair  county;  the  Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  John  B.  Bowman,  Mr.  R.  A.  Halbert,  and  Mr.  A. 

S.  Wilderman,  for  the  appellant. 

Messrs.  G.  &  G.  A.   Kcerner,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  in  the  nature  of  a  quo  warranto, 
against  Thomas  Hanifan,  to  require  him  to  show  by  what 
authority  he  assumed  to  exercise  the  duties  of  alderman  of 
the  second  ward  of  the  city  of  East  St.  Louis.  The  principal 
facts  are  not  a  matter  of  disagreement  between  the  parties. 

It  appears  the  city  of  East  St.  Louis  was  incorporated 
under  a  special  charter,  and  was  divided  into  four  wards. 
On  the  first  Tuesday  of  April,  1878,  the  term  of  one  alder- 
man for  each  ward  in  the  city  expired,  and  one  from  each 
ward  held  over.  At  the  regular  election  for  municipal  officers 
held  on  that  day,  under  the  provisions  of  the  charter,  Henry 
Koewe  was  elected  alderman  in  and  for  the  second  ward,  to 
serve  for  the  period  of  two  years,  and  was  duly  qualified  as 
such  officer.  On  the  third  Tuesday  of  the  same  month,  at 
an  election  held  under  the  belief  the  city  of  East  St.  Louis 
had  become  organized  under  the  general  incorporation  law, 
Roewe  was  again  elected  alderman  of  the  same  ward  of  the 
city,  and  from  the  18th  day  of  April,  1878,  Roewe  continued 
to  act  as  alderman  of  the  second  ward,  with  others  elected  at 
the  same  time  under  the  general  incorporation  act,  until  that 
election  was  declared  by  the  Supreme  Court  to  be  null  and 
void,  because  the  city  had  not,  in  any  legal  mode,  come  under 
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the  general  incorporation  law.  In  the  meantime  the-  four 
aldermen  that  held  over  under  the  original  charter,  with  two 
others,  continued  to  act  as  aldermen  under  the  city  charter. 

On  the  18th  day  of  January,  1879,  notice  was  served  on 
Roewe  to  appear  before  the  regular  city  council,  and  show 
cause,  if  any  he  had,  why  he  had  not  attended  the  meetings 
of  the  city  council,  and  to  show  cause  why  he  should  not  be 
expelled  from  such  city  council.  Failing  to  appear  and  make 
any  answer,  notwithstanding  notice  to  do  so  was  given,  Roewe 
was,  on  the  20th  day  of  January,  1879,  by  the  acting  mem- 
bers of  the  council,  expelled  from  his  seat  as  councilman  from 
the  second  ward  of  the  city,  and  upon  proper  notice  given, 
defendant  was  elected  alderman  for  the  same  second  ward,  to 
fill  the  unexpired  term  of  Roewe.  It  was  stipulated  on  the 
hearing,  that  if  a  vacancy  existed,  defendant  was  duly  elected 
alderman  for  the  second  ward. 

The  circuit  court,  in  which  the  cause  was  tried,  found  there 
was  a  vacancy  in  the  office  of  alderman  of  the  second  ward 
in  the  city  of  East  St.  Louis,  and  that  defendant  was  duly 
elected  to  fill  the  same  as  the  successor  of  Roewe.  That 
finding  was  affirmed  on  appeal  in  the  Appellate  Court. 

It  will  not  be  necessary  to  remark  upon  all  the  questions 
discussed  by  counsel.  It  is  plain  that  Roewe  had  abandoned 
the  office  of  alderman  under  the  special  city  charter,  to  which 
he  had  been  elected,  and  therefore  defendant  could  be  legally 
elected,  as  he  was,  to  fill  the  vacancy. 

An  officer  in  a  municipal  corporation  may  of  course  resign 
his  office,  or  he  may  abandon  it  by  removal  or  otherwise, 
which  will  be  treated  in  law  as  an  implied  resignation. 

No  thins:  can  be  clearer  than  that  Roewe  did  and  intended 
to  abandon  his  office  as  alderman  under  the  special  charter. 
This  is  manifest,  not  only  from  the  fact  he  ceased  to  attend 
their  meetings  altogether,  but  that  he  accepted  the  position 
of  alderman  from  the  same  ward  under  what  was  supposed 
to  be  an  organization  under  the  general  law.  The  city  gov- 
ernment of  which   he   became  a  member  was  hostile  to  the 
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regular  city  government.  His  position  as  a  member  of  the 
council  under  the  general  law  was  incompatible  with  his  duties 
as  alderman  of  the  city  under  the  special  charter. 

One  of  the  modes  by  which  a  member  of  a  corporation 
may  be  said  to  impliedly  resign  his  office,  is  by  being  elected 
to  and  accepting  an  office  incompatible  with  the  duties  of  his 
former  office.  That  is  precisely  the  case  here.  Long  before 
the  injunction  writ  was  served  upon  him,  Roewe  had  ceased 
to  act  as  alderman  of  the  second  ward  under  the  special  char- 
ter, and  had  assumed  to  act  as  alderman  of  such  ward  under 
an  organization  supposed  to  have  been  effected  under  the 
general  law.  He  could  not  consistently  hold  both  positions, 
and  as  he  acted  in  the  latter  position,  it  is  not  unreasonable 
to  treat  him  as  he  treated  himself,  as  no  longer  an  alderman 
under  the  special  city  charter.  What  he  did  was,  in  law, 
equivalent  to  a  resignation  of  his  office  as  alderman,  and  the 
vacancy  could  rightfully  be  filled  by  election  of  defendant, 
as  was  done. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


William  S.  Hodge  et  al: 

v. 

The  People,  for  use  of  Pope  county. 

Filed  at  Mt.  Vernon  June  14,  1880 — Rehearing  denied  November  Term,  1880. 

1.  Appeals  from  a  trial  court — whether  to  the  Supreme  or  an  Appellate  Court — 
in  suit  on  official  bond.  The  act  of  1879,  which  provides  that  appeals  may  be 
taken  from  the  trial  court  directly  to  the  Supreme  Court,  in  "  all  cases  relat- 
ing to  the  revenue,  or  in  which  the  State  is  interested  as  a  party,  or  other- 
wise," has  reference  to  cases  for  the  collection  of  revenue — such  as  suits  for 
taxes — and  not  every  case  which  may,  however  remotely,  affect  the  revenue. 

2.  And  the  words  of  the  statute,  "in  which  the  State  is  interested  as  a 
party,  or  otherwise,"  mean  a  direct  and  substantial,  as  contradistinguished 
from  a  purely  nominal  interest. 
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3.  So  an  action  of  debt,  in  the  name  of  The  People,  for  the  use  of  a  county, 
upon  a  sheriff's  bond,  to  recover  fees  alleged  to  have  been  collected  and 
retained  by  the  Sheriff,  in  excess  of  the  amount  allowed  him  by  the  county 
board  as  his  salary,  is  not  within  the  statute,  the  State  having,  in  the  proper 
sense,  no  interest  whatever  in  such  a  suit.  In  such  case,  there  existing 
none  of  the  special  conditions  requisite  to  the  jurisdiction  of  the  Supreme 
Court,  an  appeal  from  the  trial  court  should  be  taken,  in  the  first  instance,  to 
the  Appellate  Court. 

Appeal  from  the  Circuit  Court  of  Pope  county;  the  Hon. 
Daniel  M.  Browning,  Judge,  presiding. 

Messrs.  Morris  &  Boyer,  and  Mr.  J.  A.  Kose,  for  the 
appellants. 

Mr.  Wesley  Sloan, and  Mr.  Thomas  H.  Clark,  for  the 
appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

This  was  an  action  of  debt  on  a  sheriff's  bond,  to  recover 
fees  alleged  to  have  been  collected  and  retained  by  the  Sheriff, 
in  excess  of  the  amount  allowed  him  as  his  salary  by  the 
county  board. 

The  cause  was  heard  and  final  judgment  rendered,  by  the 
Circuit  Court,  at  its  February  term,  1880. 

The  appeal  is  taken  directly  to  this  court. 

The  case  involves  no  question  that  entitles  it  to  be  brought 
direct  from  the  Circuit  Court  to  this  court.  It  is  manifest, 
from  the  nature  of  the  case,  that  it  can  not  involve  a  fran- 
chise or  a  freehold;  and  no  question  is  raised  in  argument  or 
upon  the  errors  assigned,  in  which  the  validity  of  a  statute 
or  the  construction  of  the  constitution  is  involved.  The  act 
of  1879  (Laws  of  1879,  p.  222,  §  88),  it  is  true,  provides  that 
an  additional  class  of  cases  may  be  brought  directly  from  the 
Circuit  Court  to  this  court,  namely:  "All  cases  relating  to 
the  revenue,  or  in  which  the  State  is  interested  as  a  party  or 
otherwise."     But  this,  we  understand  to   intend  cases  for  the 
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collection  of  revenues — such  as  suits  for  taxes — and  not  every 
case  which  may,  however  remotely,  affect  the  revenue — for 
this  would  embrace  every  suit  in  which  a  county,  city,  school 
district,  etc.,  may  be  a  party,  since  every  such  suit  would,  in 
some  degree,  affect  the  revenue.  So,  also,  we  understand  the 
words,  "in  which  the  State  is  interested  as  a  party  or  other- 
wise," to  mean  a  direct  and  substantial,  as  contradistinguished 
from  a  purely  nominal  interest.  In  that  sense,  the  State  has 
no  interest  whatever  in  this  suit. 

The  appeal  should  have  been  to  the  Appellate  Court  of  the 
Fourth  District.  It  will,  therefore,  be  dismissed  and  appel- 
lants will  be  allowed  to  withdraw  their  record,  abstracts  and 
briefs. 

Appeal  dismissed. 


Casper  Nolte 

v. 

Frederick  Eeichelm. 

Filed  at  ML  Vernon  June  14,  1880 — Rehearing  denied  November  Term,  1880. 

1.  Deceit — whether  an  action  will,  lie  therefor — of  the  diligence  required  of 
the  partg  complaining.  If  a  man  represents  as  true  that  which  he  knows  to 
be  false,  and  makes  the  representation  in  such  a  way,  or  under  such  circum- 
stances, as  to  induce  a  reasonable  man  to  believe  it  is  true,  and  is  meant  to 
be  acted  on,  and  the  person  to  whom  the  representation  has  been  made, 
believing  it  to  be  true,  acts  upon  the  faith  of  it,  and  by  so  acting  sustains 
damage,  there  is  fraud  to  support  an  action  for  deceit. 

2.  In  this  case,  a  person  holding  a  note  for  the  sum  of  $394.06,  secured  by 
mortgage  on  thirty-six  acres  of  poor  land,  worth  less  than  $50,  proposed  to 
sell  the  note  to  another,  representing  that  the  mortgaged  premises  embraced 
a  tract  of  eighty  acres  of  good  prairie  land,  worth  $1000,  at  the  same  time 
knowing  what  the  facts  were,  and  that  his  representations  were  false,  but 
the  person  to  whom  the  representations  were  made,  relying  on  them  as  being 
true,  purchased  the  note,  paying  therefor  the  sum  of  $395.  The  land  covered 
by  the  mortgage  was  situate  only  six  or  seven  miles  from  where  the  parties 
resided,  but  the  purchaser  did  not  go  upon   the  premises  himself  to  examine 
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as  to  the  quality  or  quantity.  The  purchaser  was  a  German,  unable  to  read 
English,  and  relied  entirely  on  the  representations  of  the  seller  as  to  the 
quantity  and  description  of  the  land  embraced  in  the  mortgage,  and  also  as 
to  its  location  and  quality,  the  seller  assuming  to  point  out  the  land  on  a 
map,  and  to  know  of  its  value.  The  seller  had,  on  former  occasions,  trans- 
acted business  for  the  purchaser  under  such  circumstances  that  the  latter 
might  reasonably  have  trusted  him,  and  relied  upon  his  representations. 
Moreover,  the  parties  were  upon  terms  of  intimate  friendship.  There  was 
no  fact  transpired  pending  the  negotiation  calculated  to  arouse  a  suspicion 
in  the  mind  of  a  reasonably  prudent  person  as  to  the  truth  of  the  repre- 
sentations. It  was  held,  the  buyer,  under  the  circumstances,  was  justified 
in  relying  on  the  representations  of  the  seller,  without  further  diligence 
on  his  part  to  ascertain  their  truth,  and  the  fraud  perpetrated  upon  him 
would  support  an  action  for  deceit. 

3.  Instruction — as  to  the  scienter  in  an  action  for  deceit.  In  an  action  for 
deceit,  the  court  instructed  the  jury  that  the  alleged  false  representations,  to 
be  actionable,  must  have  been  fraudulently  made.  Upon  objection  that 
the  instruction  failed  to  inform  the  jury  that  the  representations  must  have 
been  made  with  a  knowledge  that  they  were  false,  in  order  to  constitute  a 
ground  of  action,  it  was  held,  the  instruction  was  sufficient  in  that  regard, 
as  the  scienter  enters  into,  and  is  necessary  to,  a  fraudulent  representation. 

Appeal  from  the  Circuit  Court  of  Effingham  county. 

Messrs.  Giemore  &  White,  for  the  appellant: 

In  order  to  recover  in  an  action  for  deceit,  the  representations 
must  be  false;  the  party  making  them  must  have  known  them 
to  be  false  at  the  time;  he  must  have  used  some  means  or 
artifice  to  deceive  or  circumvent  the  party  to  whom  they  were 
made,  and  they  must  have  been  wholly  and  entirely  relied 
upon  by  the  party  seeking  to  recover.  Walker  v.  Hough, 
59  111.  375;  Fauutleroy  v.  Wilcox,  80  id.  480;  Sims  v.  Klein, 
Breese,  302. 

It  must  appear,  in  order  to  entitle  the  plaintiff  to  recover, 
that  the  false  and  fraudulent  representations  were  such  as  he 
had  the  legal  right  to  rely  upon.  Benjamin  on  Sales,  339; 
Parker  v.  Moulton,  114  Mass.  99;  Kerr  on  Fraud  and  Mis- 
take, (Am.  ed.)  82  ;  2  Kent,  485;  2  Starkie  Ev.  471 ;  Slaughter 
v.  Gerseu,  13  Wall.  379. 
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Messrs.  Wood  Brothers,  for  the  appellee : 

Upon  the  facts  disclosed  in  this  record,  it  is  a  clear  case  of 
false  representation,  entitling  the  party  injured  thereby  to 
damages.  Cooley  on  Torts,  498-501 ;  Kerr  on  Fraud  and 
Mistake,  (Am.  ed.)  54-55;  White  v.  Sutherland,  64  111.  181; 
Mitchell  v.  McDougal,  62  id.  501. 

It  was  not  necessary  to  prove  a  scienter  hy  direct  testimony. 
It  may  be  shown  as  well  by  circumstances.  Hiner  v.  Richter9 
51  111.  301 ;  Kerr  on  Fraud,  etc.  54. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

The  first  question  presented  by  the  record  is,  whether  an 
action  for  deceit  can  be  maintained  upon  the  representations 
of  appellant,  upon  which  appellee  purchased  a  note  secured 
by  mortgage,  executed  by  one  Toothuar,  on  a  tract  of  land 
in  Effingham  county. 

Appellee  was  a  German,  unable  to  read  English,  and  had  no 
knowledge  in  regard  to  the  government  subdivision  of  lands. 
He  knew  nothing  in  regard  to  the  solvency  of  the  parties  to  the 
note,  or  the  quality  or  value  of  the  land  embraced  in  the 
mortgage. 

Appellant  claimed  to  know  the  land,  and  represented  that 
it  consisted  of  eighty  acres  of  good  prairie,  worth  $1000,  and 
was  good  security  for  the  mortgage  debt,  which  amounted  to 
$394.06  and  accrued  interest. 

Appellee,  relying  upon  the  representations  of  appellant, 
purchased  of  him  the  note  and  mortgage,  paying  therefor 
$395.  It  subsequently  turned  out  that  the  mortgage  con- 
tained only  thirty-six  acres  of  land,  and  that,  too,  of  a  poor 
quality, worth  less  than  $50. 

There  is  no  doubt  but  appellee  made  the  purchase  upon 
the  faith  of  appellant's  representations,  and  it  is  also  clear 
that  appellant  knew  that  the  mortgage  only  contained  thirty- 
six  acres  of  land  when  he  represented  to  appellee  that  it 
contained  eighty  acres,  and  he  also  knew  the  land  was  of  but 
little  value  when  he  represented  that  it  was  worth  $1000. 
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The  land  embraced  in  the  mortgage  was  only  six  or  seven 
miles  from  Effingham,  where  the  parties  resided,  and  it  is 
contended  that,  in  order  to  recover  in  an  action  for  deceit,  it 
must  appear  that  the  plaintiff  had  not  an  equal  opportunity 
of  knowing  and  ascertaining  for  himself  the  truth,  or  the 
untruthfulness,  of  the  representations  relied  upon. 

Kerr  on  Fraud  and  Mistake,  page  53,  says:  "If  a  man 
represents  as  true  that  which  he  knows  to  be  false,  and  makes 
the  representation  in  such  a  way,  or  under  such  circumstances, 
as  to  induce  a  reasonable  man  to  believe  that  it  is  true,  and 
is  meant  to  be  acted  on,  and  the  person  to  whom  the  repre- 
sentation has  been  made,  believing  it  to  be  true,  acts  upon 
the  faith  of  it,  and  by  so  acting  sustains  damage,  there  is 
fraud  to  support  an  action  of  deceit  at  law,  and  to  be  ground 
for  the  rescission  of  the  transaction  in  equity." 

Appellee  was  incapable  of  reading,  and  he  was  compelled 
to  rely  upon  some  person  to  examine  the  mortgage,  and 
inform  him  in  regard  to  the  quantity  of  land  it  contained. 
Appellant  had  been  an  intimate  friend  of  appellee,  and  had 
done  business  for  him  on  former  occasions.  Under  such  cir- 
cumstances, it  was  only  reasonable  for  him  to  trust  and  rely 
upon  appellant  and  his  representations. 

But  it  may  be  said  appellee  ought  not  to  have  relied  upon 
the  representations  in  regard  to  the  quality  and  value  of  the 
land,  and  number  of  acres  it  contained,  but  should  have  gone 
upon  the  premises  and  made  an  examination  for  himself. 
Had  appellant  discovered  any  fact  during  the  negotiation  cal- 
culated to  create  a  suspicion  in  the  mind  of  a  reasonable, 
prudent  person  that  the  statements  were  incorrect,  doubtless 
it  would  have  been  the  duty  of  appellee  to  make  further  in- 
vestigation, or  conclude  the  trade  at  his  peril.  But  such  was 
not  the  case.  So  far  as  appears,  he  had  every  reason  to  rely 
upon  and  believe  the  statements  of  appellant,  who  represented 
that  he  had  been  on  the  land  described  in  the  mortgage.  He 
pointed  it  out  on  the  map  as  a  tract  of  land  consisting  of 
eighty  acres. 
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Under  such  circumstances,  we  do  not  understand  that  it 
was  a  duty  resting  upon  appellee  to  go  upon  the  land  and 
make  a  personal  examination.  But,  on  the  other  hand,  he 
had  a  right  to  rely  upon  the  representations  of  appellant  as 
true. 

In  Cox  v.  Montgomery,  36  111.  396,  where  an  exchange  of 
lands  was  made  between  two  contracting  parties,  one  relying 
upon  the  statement  of  the  other  in  regard  to  the  quality  and 
value  of  the  land,  which  turned  out  to  be  false,  it  was  there 
held  that  the  false  representations  made  entitled  the  defrauded 
party  to  a  rescission  of  the  contract,  if  a  bill  had  been  filed  in 
apt  time,  although  he  had  failed  to  go  upon  and  examine  the 
land  for  himself.      See   also  Kenner  v.  Harding,  85  111.  264. 

It  is  next  contended,  that  appellee's  instructions  two  and 
three  are  erroneous,  for  the  reason  that  they  do  not  inform 
the  jury  that  the  false  representations  must  have  been  know- 
ingly made.  The  instructions,  in  express  terms,  inform  the 
jury  that  the  representations,  to  be  actionable,  must  have 
been  fraudulently  made. 

The  same  objection  was  urged  to  an  instruction  in  Merwin 
v.  Arbuckle,  81  111.  501,  and  it  is  there  said:  "As  the 
scienter  enters  into  and  is  necessary  to  a  fraudulent  represen- 
tation, the  instruction  virtually  informed  the  jury  that  the 
representations  must  have  been  made  knowing  them  to  be 
false.  Then,  when  they  were  informed  that  they  must  have 
been  fraudulent,  they  were,  in  substance,  told  that  they  must 
have  been  not  only  false,  but  plaintiff  in  error  knew  it." 

The  case  cited  seems  to  be  conclusive  of  the  question  made. 

It  is  also  contended  that  the  sixth  and  seventh  instructions 
invade  the  province  of  the  jury,  but  in  what  respect  they  are 
liable  to  the  criticism  made,  we  do  not  perceive. 

The  sixth  contains  a  verbal  inaccuracy,  the  word  "of" 
being  inserted  between  the  wrords  "false"  and  "fraudu- 
lent," when  it  was  doubtless  intended  to  insert  the  word 
"and,"  but  the  mistake  is  so  apparent  that  no  jury  could 
ever  be  misled  by  it. 
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So  far  as  appears,  from  the  record,  the  appellant  has  had 
a  fair  trial,  and  we  perceive  no  reason  for  disturbing  the 
judgment.     It  will  be  affirmed. 

Judgment  affirmed. 


The  Grand  Tower  Mining,  Manufacturing  and 
Transportation  Company  et  al. 

v. 

Mary  E.  Cady  et  al. 

Filed  at  Mt.  Vernon   October  8,  1880. 

1.  Demurrer — confesses  allegations  of  bill.  A  party  by  demurring  to  a 
bill  in  chancery  confesses  all  the  material  allegations  of  the  bill,  and  if 
that  shows  a  right  of  relief  as  against  such  party,  he  can  not  avail  of  the 
evidence  taken  in  favor  of  another  party  who  answers  the  bill,  and  a  decree 
based  on  the  facts  stated  in  the  bill  will  be  affirmed  as  to  such  party  demur- 
ring. 

2.  Conveyance — by  father  to  his  minor  children  passes  title.  Where  a 
father  in  his  lifetime  conveys  property  to  his  minor  children  by  a  warranty 
deed,  the  fact  that  he  keeps  the  custody  of  the  deed  as  long  as  he  lives,  will 
not  divest  the  minors  of  the  title  they  thus  received,  and  the  destruction  of 
the  deed  by  the  administrator  of  the  father's  estate, fraudulently,  and  the  sale 
of  the  premises  under  fraudulent  proceedings  for  partition  by  the  other  heirs, 
will  not  divest  such  title,  and  minors  may  have  such  sale  set  aside  as  against 
a  purchaser  with  notice  of  their  rights. 

3.  Error — party  not  injured  can  not  complain.  A  party  to  a  suit  whose 
interest  is  not  affected  by  the  decree,  and  against  whom  no  costs  are  awarded, 
and  who  is  deprived  of  no  rights  whatever,  will  not  be  heard  to  complain  of 
the  decree. 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

This  is  a  suit  in  chancery,  instituted  in  the  circuit  court  of 
Jackson  county,  March  6, 1874,  by  Mary  E.  Cady  and  Martha 
J.  Man  kin. 

The  bill  alleges  that  complainants  were  the  two  youngest 
children  of  Thomas  Whitson,  formerly  of  that  county,  who 
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died  intestate  about  the  11th  of  August,  1864,  and  that  they 
were  the  only  children  of  his  second  wife;  that  at  the  time 
of  his  death  he  was  near  80  years  of  age,  and  that  he  had, 
when  living,  nine  other  children  by  a  former  wife,  and  that 
he  lived  to  raise  all  his  children  except  the  complainants; 
that  each  one  of  his  said  nine  children  by  his  first  wife  mar- 
ried off  and  left  the  family  roof;  that  their  father  conveyed 
to  them  lands,  or  purchased  for  them  lands  with  his  own 
money,  and  took  the  title  to  the  children  and  furnished  each 
of  them  as  they  left  home  a  sufficient  and  valuable  home, 
besides  giving  them  large  sums  of  money  and  other  personal 
property ;  that  before  his  death  he  became  embarrassed 
financially,  and  his  wealth  was  more  limited  than  in  former 
times;  that  when  he  died  his  personal  effects  were  barely 
sufficient  to  pay  his  funeral  expenses;  that  for  several  years 
prior  to  his  death  the  only  land  which  he  owned  was  a  farm 
described  as  the  south-west  fractional  quarter  of  section  13, 
and  the  south-east  quarter  of  section  14,  in  township  10, 
south  of  range  4  west,  in  said  county,  comprising  about  174 
acres,  about  100  acres  of  which  were  in  cultivation;  that  the 
mother  of  complainants  died  four  or  five  years  prior  to  the 
death  of  their  father,  and  that  their  father  resided  with  com- 
plainants upon  the  land  in  question  at  the  time  of  his  death. 
The  bill  further  alleges  that  their  father,  a  short  time  prior 
to  his  death,  some  time  in  July,  1864,  for  the  purpose  of 
doing  in  behalf  of  complainants  what  he  had  done  for  each 
of  his  elder  children,  and  for  the  natural  love  and  affection 
which  he  bore  toward  complainants,  did  deed  and  convey  to 
them,  by  warranty  deed,  in  fee  simple,  the  land  described  in 
the  bill;  that  complainants  at  that  time  were  small,  helpless, 
inexperienced  and  uninformed  children,  entirely  dependent 
upon  and  subject  to  their  father;  that  they  had  no  separate 
or  individual  property  of  any  kind  ;  that  they  had  no  knowl- 
edge of  the  right  of  possession  of  property;  that  Mary  was 
born  in  1854,  and  Martha  in  1856;  that  Mary  is  now  married 
to  George  Cady,  and  Martha  to  Frank  Mankin. 
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The  bill  farther  alleges  that  after  making  the  deed  to  com- 
plainants he  took  it  to  his  own  house,  where  he  was  then 
residing  and  keeping  house,  and  deposited  the  same  with 
other  papers,  where  they  might  safety  remain  and  be  found 
after  his  decease;  and  that  on  or  about  the  10th  of  August,  and 
after  the  execution  and  acknowledgment  of  the  deed  in  the 
July  previous,  their  father  suddenly  died;  that  after  the  death 
of  their  father,  his  son,  Berry  B.  Whitson,  was  appointed 
administrator  of  his  estate,  and  as  such  administrator  came 
into  and  took  possession  of  all  the  personal  effects  of  their 
father,  and  among  other  things,  took  possession  of  and  secured 
the  deed  mentioned  above,  and  took  actual  possession  thereof, 
and  expressed  it  as  his  intention  to  file  the  same  with  the 
Recorder  of  Jackson  county,  Illinois,  and  have  the  same  duly 
recorded ;  and  that  afterwards  he  suppressed  the  deed,  and 
he,  or  some  of  his  confederates  in  fraud  and  oppression 
towards  complainants,  burned  or  otherwise  destroyed  it, 
believing  and  hoping  that  complainants  would  never  be  able 
♦to  inquire  into  the  legality  of  such  conduct,  and  that  thereby 
the  other  heirs  of  said  Thomas  Whitson,  including  the  said 
Berry  B.  Whitson,  who  destroyed  the  deed,  would  come  in 
and  share  in  the  said  lands  of  complainants. 

The  bill  further  charges  that  in  pursuance  of  said  fraudu- 
lent conduct  on  the  part  of  Berry  B.  Whitson,  and  his  con- 
federates in  fraud,  all  the  other  heirs  of  Thomas  Whitson, 
deceased,  set  up  a  claim  to  said  land,  and  claimed  to  be  tenants 
in  common  with  said  complainants,  claiming  that  the  land 
had  descended  to  them  and  complainants  in  common,  accord- 
ing to  the  statute  of  descents;  that  in  pursuance  of  this  false 
and  unjust  claim,  Ezra  BierSj  pretending  to  own  one  undivided 
44th  part  of  the  land  in  question,  as  a  grandchild  of  the  said 
Thomas  Whitson,  deceased,  at  the  May  term  of  that  court  in 
1865,  filed  a  bill  for  partition  of  this  land,  together  with 
127  acres  more  of  cheap  and  worthless  land,  upon  which 
the  said  Thomas  Whitson  at  the  time  of  his  death  held 
some  kind  of  claim;  that   in   that  suit  the   several   heirs  of 


1880.]     Gr.  Tower  M.,  Mfg.  &  Tr,  Co.  v.  Cady.  433 

Statement  of  the  case. 

Thomas  Whitson,  deceased,  including  the  surviving  children 
and  grand  children,  and  great-grandchildren,  were  made 
parties,  (givinp*»the  names  of  the  parties),  and  among  them 
the  complainants,  who  were  minors,  were  made  parties;  that 
such  proceedings  were  had  that,  at  the  May  term -of  1866,  a 
decree  of  partition  was  made  by  the  court,  being  entered  by 
default,  and  commissioners  were  appointed  to  make  the  par- 
tition;  they  reported  the  property  incapable* of  division,  and 
thereupon  the  court  decreed  that  the  lands  should  be  sold, 
and  they  were  sold  on  the  first  of  October,  1866,  and  the 
appellant  corporation  (the  name  of  which  at  that  time  was 
The  Mount  Carbon  Coal  and  Railroad  Company)  became  the 
purchaser  of  the  land  claimed  here  by  complainants;  that 
report  of  the  sale  was  made  to  the  court,  and  the  same  was 
approved  by  the  court,  and  the  distribution  of  the  proceeds 
was  ordered  among  the  respective  parties  in  interest  as  set 
forth  in  the  decree. 

The  bill  charges  that  the  land  at  that  time  sold,  really  and 
in  law  and  equity  belonged  to  the  complainants  in  common, 
and  that  the  appellant  corporation,  long  before  the  pretended 
sale  under  the  partition  proceedings,  had  taken  actual  and 
exclusive  possession  of  the  land  and  buildings,  and  have  con- 
tinued to  occupy  and  claim  the  exclusive  right  of  possession 
thereto,  and  now  remain  in  the  actual  possession  thereof,  to 
the  exclusion  of  the  legal  rights  of  complainants. 

The  bill  charges  that  this  corporation  was  warned  and 
notified,  through  its  agents  and  attorneys,  of  the  rights  of 
complainants  long  before  it  acquired  any  pretended  interest 
in  these  lands,  and  was  also  notified  of  the  fraud  of  Berry 
B.  Whitson,  and  his  confederates,  in  purloining  and  then 
destroying  the  title  deed  of  complainants;  that  the  corpora- 
tion disregarded  this  warning,  and  by  its  agents  entered  into 
a  combination  and  confederation  with  those  who  were  endea- 
voring to  defraud  complainants  by  depriving  them  of  the 
benefits  of  this  conveyance  from  their  father. 

28—96  III. 
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The  bill  charges  that  their  deed  to  this  land,  so  made  by 
their  father  in  his  lifetime,  was  fraudulently  surreptitiously 
and  unlawfully  abstracted  from  the  papers  of  their  father,  by 
Berry  B.  Whitson,  or  some  of  his  confederates  in  fraud  and 
injustice  towards  the  complainants;  that  the  deed  has  since 
been  secretly  destroyed  or  concealed,  for  the  sole  purpose  of 
defrauding  complainants  out  of  their  just  rights  in  and  to 
the  land,  and  of  enabling  the  elder  brothers  and  sisters  to 
come  in  and  enjoy  the  land  and  estate  and  property  of  com- 
plainants. 

And  that  the  entire  proceeding  for  the  partition  of  this 
land  was  procured  by  the  parties  who  conducted  the  suit,  with 
the  full  knowledge  of  the  rights  of  complainants,  and  for  the 
purpose  of  depriving  them  of  their  rights  in  this  regard. 

The  prayer  of  the  bill  is  for  a  decree  adjudging  that  com- 
plainants are  seized  in  fee,  as  tenants  in  common,  of  the  land 
in  question,  and  asking  that  the  decree  for  partition  and  pro- 
ceedings thereunder  be*  declared  void  in  relation  to  com- 
plainants; and  that  conveyances  made  in  pursuance  thereof 
be  set  aside,  and  that  Berry  B.  Whitson  be  required  to  sur- 
render to  complainants  their  deed,  if  in  his  possession  and 
control,  and  all  title  papers  relating  to  said  land  which  may 
be  in  his  possession,  and  that  the  defendants  be  enjoined  and 
restrained  from  setting  up  any  right  or  claim  to  the  land  in 
question;  and  that  complainant  may  be  placed  in  possession 
of  the  land. 

To  this  bill  the  appellant  corporation  filed  a  demurrer, 
which  was  overruled.  Berry  B.  Whitson  answered  the  bill, 
denying  the  making  and  delivery  of  the  deed  by  Thomas 
Whitson,  as  claimed  in  the  bill,  and  denying  that  he  had  ever 
seen  it,  and  positively  denying  the  destruction  of  it  by  him, 
and  all  allegations  of  fraud. 

Replication  was  filed,  proofs  taken  and  a  decree  was  entered 
by  the  circuit  court,  declaring  the  complainants  to  be  the 
true  owners  of  the  property  in  question — directing  that  they 
be   put   in   possession  thereof — and   that  the  master  make  to 
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them  a  deed,  to  take  the  place  of  that  made  to  complainants 
by  their  father,  and  directing  that  the  appellant  corporation 
pay  the  costs.  There  is  no  direct  decree  against  any  of  the 
other  defendants. 

This  cause  is  brought  here  by  appeal  by  the  corporation, 
and  by  Berry  B.  Whitson. 

Mr.  Thomas  G.  Allen,  and  Mr.  C.  H.  Layman,  for  the 

appellants: 

Preliminary  to  any  relief  under  bill  to  remove  a  cloud 
upon  title,  it  must  be  shown  complainant  is  the  owner  of  the 
real  estate  in  controversy.  Wing  et  al.  v.  Sherrer,  77  111.  203; 
Hodgen  et  al.  v.  Guttery,  58  id.  438;  West  et  al.  v.  Schnebly, 
54  id.  523 ;  RucJcer  v.  Dooley  et  al.  47  id.  377. 

And  when  title  is  shown,  the  court  will  grant  no  further 
relief  than  to  decree  the  removal  of  what  is  shown  to  be  a 
cloud  upon  the  title.      Cornwell  v.  Watkins  et  al.  71  id.  489. 

Where  a  deed  is  retained  in  the  possession  and  under  the 
control  of  the  grantor  until  the  time  of  his  death,  no  subse- 
quent delivery  of  the  deed  will  invest  the  -grantee  with  the 
title.  The  deed  must  take  effect,  by  delivery,  within  the 
lifetime  of  the  grantor,  or  it  will  be  held  inoperative  to  pass 
the  title.  Wiggins  v.  Lush,  12  111.  135;  Bryan  et  al.  v.  Wash 
et  al.  2  Gilm.  557;  Masterson  et  al.  v.  Cheek  et  al.  23  111.  73; 
Bale  et  al.  v.  Lincoln,  62  id.  22 ;  Rivard  et  al.  v.  Walker  et  al. 
39  id.  413;  Walker  v.  Walker  et  al.  42  id.  311 ;  Gunnell  et  al. 
v.  Cockerill  et  al.  79  id.  81;  Partridge  et  al.  and  Wells  &  Co. 
v.  Chapman  et  al.  81  id.  140;  Hoig  et  al.  v.  Adrian  College, 
83  id.  267;  Priestman  v.  Baker,  30  Wis.  644. 

The  following  are  some  of  the  authorities  which  hold  that 
if  the  deed  is  subject  to  be  recalled  by  the  grantor  before 
delivery  to  the  grantee,  it  is  no  delivery  on  the  part  of  the 
grantor.  Shirley's  Lessee  v.  Ayres,  14  Ohio,  317;  Fitch  v. 
Bunch,  30  Cal.  213;  Berry  Y.Anderson,  22  Md.  36;  Cook 
v.  Brown,  34  K  H.  450;  Hawkes  v.  Pike,  105  Mass.  560; 
Jackson  v.  Inabinit,  2  Hill  Ch.  411. 
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If  it  had  been  shown  there  was  a  delivery  of  the 
deed,  and  that  it  was  afterwards  destined,  as  alleged  in  the 
bill,  the  separate  demurrer  of  the  Grand  Tower  Mining, 
Manufacturing  and  Transportation  Company  should  have 
been  sustained,  because  the  rule  is,  a  court  of  equity  will  not 
interfere  to  aid  a  party  who  has  a  remedy  at  law.  Lomax  v. 
Dore  et  al.  45  111.  331;  Fahs  et  al.  v.  Roberts  et  al.  54  id.  194. 

The  bill  shows  that  the  company  is  in  the  actual  adverse 
possession  of  the  lands  in  question,  and  the  averment  is  that 
the  company's  asserted  title  is  absolutely  void.  The  com- 
plainants furthermore  aver  that  they  are  invested  with  the 
legal  title.  What  is  thus  stated  in  the  bill  is  binding  on  the 
complainants.  They  can  not  avoid  the  effect  of  their  own 
admissions.  Dan.  Gh.  Pr.  vol.  2  p.  834;  2  Smith's  Lead. 
Cases,  687;  Prescott  v.  Fisher  et  al.  22  111.  392. 

The  allegation  in  the  bill  that  the  complainants'  deed  was 
lost  constitutes  no  such  equity  as  to  give  chancery  jurisdic- 
tion. Daniel  v.  Green  et  al.  42  111.  472;  Strubher  et  al.  v., 
Belsey,  79  id.  307;  Lewis  v.  Cocks,  23  Wall.  466 ;  Green  et  al. 
v.  Spring,  43  111.  280. 

The  indefinite  charge  of  fraud  and  notice  contained  in  the 
bill  does  not  give  warrant  to  this  suit  against  the  company. 
To  sustain  a  charge  of  fraud  and  notice  thereof,  facts  must 
be  distinctly  stated  in  the  bill.  A  general,  or  an  indefinite 
averment,  as  in  this  case,  is  not  sufficient.  Newell  et  al.  v. 
Bureau  County,  37  111.  253;  Pitman  v.  Sofley,  64  id.  155; 
Jones  v.  Allen,  70  id.  34;  Davis  v.  Pickett,  72  id.  484. 

Nor  does  a  demurrer  admit  the  truth  of  a  charge  unless 
the  charge  in  the  bill  is  sustained  by  facts  properly  stated. 
Roby  v.  Cositt,  78  111.  641 ;  Stow  v.  Russell  et  al.  36  id.  18. 

Mr.  Andrew  D.  Duff,  for  the  appellees: 

The  law  is  clear  that  each  party  can  rely  only  on  such 
error  as  relates  to  and  affects  the  issue  presented  by  him  in 
the  lower  court,  and  can  not  assign  an  error  affecting  his  co- 
defendant  only.     Rob'mson  v.  Brown,  82  111.  281;   Grammar 
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v.  Harvey,  53  id.  386 ;  Gault  et  al.  v.  Hoagland  et  al.  25  id.  266 ; 
Hendrickson  v.  Van  Winkle,  21  id.  274;  Tibbs  v.  Allen, 
27  id.  119. 

Since  the  passage  of  the  acts  of  1869  and  of  1872,  (Rev. 
Stat.  1874,  ch.  22,  sec.  30,)  possession  is  wholly  immaterial  to 
the  right  to  file  a  bill  to  quiet  title  and  remove  clouds. 

Since  the  passage  of  the  latter  act  all  that  is  required  by  a 
complainant  is  to  show  by  his  bill  that  he  is  either  legally  or 
equitably  seized  in  fee  of  the  said  lands  upon  which  the 
cloud  rests.     Emory  v.  Cochran,  82  111.  67. 

Infants  may  always  file  original  bills  to  set  aside  sales  or 
remove  clouds  on  titles  obtained  through  fraud.  Floyd  v. 
Malone,  23  111.  43;  Kuchenbiezer  Y.Beckett,  41  id.  172;  Hess 
v.  Voss,  52  id.  478. 

As  to  the  presumption  of  delivery  in  case  of  voluntary 
settlement  by  a  parent  on  minor  children,  see  Bryan  et  al. 
v.  Wash  et  al.  2  Gilm.  557,  Souverbye  v.  Arden,  1  Johns. 
Ch.  256,  Clavering  v.  Clavering,  2  Vern.  473,  Broughton  v. 
Broughton,  1  Atkins,  625,  Bunn  v.  Winthrop,  1  Johns.  Ch. 
336,  3  Wash.  Eeal  Estate,  255  and  265,  and  Hill  on  Trus- 
tees, top  page  132. 

A  voluntary  settlement  fairly  made  is  always  binding  in 
equity,  unless  there  be  clear  and  decisive  proof  that  the  grantor 
never  parted,  nor  intended  to  part,  with  the  possession  of  the 
deed,  and  even  if  he  retains  it,  the  weight  of  authority  is  deci- 
dedly in  favor  of  its  validity,  unless  there  be  other  circum- 
stances beside  the  mere  fact  of  retaining  it  to  show  it  was  not 
intended  to  be  absolute.  Rivard  v.  Walker,  39  111.  413; 
Walker  v.  Walker,  42  id.  311;  Bale  v.  Lincoln,  etc.  62  id.  22; 
Masterson  v.  Cheek  et  al.  23  id.  72;  Belden  et  al.v.  Carter,  4 
Day  Cases,  66. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 

Court: 

The  only  question  which  can  be  raised  by  the  appellant 
corporation,  relates  to  the  sufficiency  of  the  bill  for  a  founda- 
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tion  of  the  decree  against  that  corporation.  The  bill  alleges 
that  in  his  lifetime  the  father  of  appellees  was  the  owner  of 
the  land  in  question,  in  fee,  and  that  he  did  deed  and  convey 
this  land  to  the  appellees  by  warranty  deed. 

The  bill  also  alleges,  that  that  deed,  being  kept  in  the  cus- 
tody of  the  father  after  its  execution  until  his  death,  fell  into 
the  hands  of  Berry  B.  Whitson,  who  fraudulently  suppressed, 
destroyed,  or  concealed  it;  that  the  partition  proceedings, 
under  which  the  appellant  corporation  claims  were  instituted 
fraudulently  by  those  who  conducted  those  proceedings,  with 
a  knowledge  of  the  rights  of  the  complainants,  and  were  con- 
summated fraudulently  and  while  complainants  were  minors, 
and  that  before  the  purchase  of  the  land  by  the  appellant 
corporation,  actual  notice  was  given  to  the  corporation  of  the 
rights  of  the  complainants  in  this  regard. 

If  these  allegations  be  true,  and  they  are  confessed  by  the 
demurrer  of  the  appellant  corporation,  it  seems  plain  that  the 
decree  against  the  corporation  was  just  and  proper.  In  the 
brief  filed  for  appellants,  we  find  a  very  elaborate  discussion 
of  the  proofs  taken,  as  against  Berry  B.  Whitson,  and  other 
defendants,  and  of  the  circumstances  attending  the  supposed 
execution  of  this  deed;  and  it  is  earnestly  insisted  that,  upon 
the  proofs,  it  appears  that  Thomas  Whitson,  at  the  time  of 
signing,  sealing  and  acknowledging  the  deed,  did  not  intend 
to  part  with  the  title.  In  other  words,  that  the  delivery  of 
the  deed,  even  for  the  benefit  of  minors,  was  not  sufficient. 
This  is,  however,  a  question  with  which  the  appellant  corpo- 
ration has  no  concern.  The  appellant  corporation  has  con- 
fessed, by  the  demurrer,  that  the  father  of  the  complainants 
did  deed  and  convey  this  property  to  them  by  a  warranty 
deed.  If  so,  the  title  then  passed  to  them,  and  the  fact  that 
the  custody  of  the  deed  was,  after  that  time,  as  shown  by  the 
bill,  in  the  hands  of  their  father,  so  long  as  he  lived,  could 
not  divest  them  of  the  title  which  they  must  have  received. 
If  the  allegation  be  true,  which  is  found  in  the  bill,  that  he 
"did   deed  and   convey"  this   property  to  them,  the  demur- 
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rer  then,  of  the  appellant  corporation,  was  properly  over- 
ruled, and  the  decree,  as  against  that  corporation,  seems 
unquestionably  right. 

As  to  the  other  appellant,  Berry  B.  Whitson,  it  is  not  per- 
ceived that  he  is  in  any  way  prejudiced  by  this  decree.  He 
claims  no  interest  in  the  land.  The  prayer  of  the  bill  was 
that  he  should  be  required  to  surrender  the  title  papers  relat- 
ing to  this  land,  together  with  this  deed  about  which  this 
controversy  arises ;  but  the  decree  is  silent  on  that  subject. 
It  deprives  Berry  B.  Whitson  of  no  right  whatever,  nor  does 
it  impose  upon  him  any  burden.  He  is  not  even  charged 
with  costs.  The  appellant  corporation  alone  is  directed  to 
pay  the  costs.  Whether  the  allegation,  that  Berry  B.  Whitson 
fraudulently  suppressed  the  deed  or  destroyed  it,  be  true,  in 
fact,  or  not,  the  interests  of  Berry  B.  Whitson  are  not  affected 
thereby. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 


James  W.  McCullough  et  al. 

v. 

Calvin  C.  Ford. 

Filed  at  Mt.  Vernon  June  14,  1880 — Rehearing  denied  November  Term,  1880. 

1.  Married  women — the  husband  reducing  wife's  property  to  possession. 
The  mere  fact  that  notes  given  for  the  purchase  money  of  land  belonging  to  a 
married  woman,  as  her  separate  property,  were  taken  in  the  name  of  her  hus- 
band, the  notes  never  having  been  collected  by  him,  will  not  be  regarded  as  a 
reduction  of  the  wife's  property  to  the  possession  of  the  husband,  so  that,  by 
the  common  law,  the  title  would  vest  in  him. 

2.  Trust — whether  it  arises.  A  married  woman,  holding  lands  as  her  sepa- 
rate property,  sold  the  same,  and  notes  for  a  part  of  the  purchase  money 
were  taken  by  her  husband,  in  his  own  name,  but  were  not  collected  in  his 
lifetime.  Under  the  law  of  the  domicilof  the  parties — the  State  of  Louisiana — 
the  notes,  notwithstanding   they  were   taken  in   the   name  of  the  husband, 
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remained  the  absolute  property  of  the  wife.  After  the  deatlTof  the  husband, 
the  widow  collected  the  amount  of  t«he  notes  in  her  own  name.  Subsequently 
she  married  again — this  time  in  the  State  of  Missouri,  where  the  common  law 
prevailed,  under  which  the  personal  property  of  the  wife  became  the  property 
of  the  husband  on  the  marriage.  This  second  marriage  was  followed  by  a 
divorce,  and  a  settlement  between  the  parties,  in  respect  to  their  property. 
Upon  bill  filed  by  the  children  by  the  first  marriage  against  the  second  and 
divorced  husband,  alleging  that  he  held  moneys,  and  property  purchased  with 
money  which  was  derived  from  the  estate  of  their  grandfather — their  mother's 
father — and  that  a  trust  arose  in  their  favor,  in  respect  to  such  property,  it 
was  held,  that  although  the  mother  of  complainants  did  inherit  the  lands  men- 
tioned, from  her  father's  estate,  yet  the  proceeds  of  the  sales  of  those  lands 
were  her  separate  property  up  to  the  time  of  her  second  marriage,  never  hav- 
ing belonged  to  her  first  husband,  the  complainant's' father,  and  on  her  settle- 
ment with  the  second  and  divorced  husband,  she  had  the  right  to  permit  him 
to  retain  that  money  if  she  chose  so  to  do.     So  no  trust  arose  as  was  claimed. 

Writ  of  Error  to  the  Circuit  Court  of  Fayette  couuty ; 
the  Hon.  H.  M.  Vandeveer,  Judge,  presiding. 

Mr.  C.  W.  Thomas,  for  the  plaintiffs  in  error. 

Messrs.  Moulton  &  Chaffee,  and  Messrs.  Henry  & 
Fouke,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Although  the  record  in  this  case  is  quite  voluminous,  there 
is  very  little  disagreement  as  to  the  facts  on  which  the  decis- 
ion depends,  so  that  we  are  able  to  state  our  conclusions 
without  any  extended  discussion,  either  on  the  facts  or  the 
law  applicable  thereto. 

The  bill  is  to  have  declared  a  resulting  trust  in  certain 
lands  alleged  to  have  been  purchased  with  funds  which  com- 
plainants charge,  of  right,  belonged  to  them,  and  have  an 
account  taken  of  moneys  derived  from  the  same  source,  and 
not  invested.  The  theory  on  which  the  bill  is  framed  is, 
that  defendant  collected  funds  that  originally  came  from  the 
estate  of  Joseph  Pepper,  deceased,  that  belonged  to  the  father 
of  complainants,  and  on  his  death  descended  to  them,  and 
which  defendant  invested  a  part,  at  least,  in  lands,  they  seek 
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now  to  have  conveyed  to  them,  and  to  have  an  account  taken 
of  the  residue. 

The  evidence  does  not  sustain  the  bill  as  to  the  principal 
allegations.  There  is  no  doubt  the  funds  received  by  defend- 
ant, and  which  are  the  subject  of  this  litigation,  came,  orig- 
inally, from  the  Pepper  estate.  That  fact  is  proved  with 
sufficient  certainty.  But  these  funds  were  the  proceeds  of  the 
sale  of  lands  inherited  by  Louisa  Pepper — who  was,  at  one 
time,  the  wife  of  George  McCullough,  since  deceased — from 
Joseph  Pepper,  deceased.  Louisa  and  McCullough  were  mar- 
ried, and  resided  in  the  State  of  Louisiana,  where  the  lands 
are  situated.  It  appears  the  lands  of  the  wife  were  sold, 
partly  on  time,  and  the  notes  for  the  unpaid  balance  of  the 
purchase  money  taken  in  the  name  of  her  husband,  George 
McCullough. 

There  is  absolutely  no  evidence  that  McCullough  ever 
reduced  his  wife's  property  to  his  possession.  The  utmost 
that  is  claimed  is,  that  he  took  notes,  given  to  secure  the  pur- 
chase money  of  her  lands,  in  his  own  name,  but  none  of 
them  were  collected  in  his  lifetime,  as  the  record  will  show. 
But  if  he  had  reduced  her  property  to  his  possession,  as  the 
law  then  was  in  Louisiana,  where  the  parties  resided,  we  do 
not  understand  that  fact  would  have  divested  the  wife  of  her 
interest  in  her  own  separate  estate.  The  civil  law  prevailed 
in  Louisiana,  the  domicil  of  the  parties,  and  where  the  prop- 
erty was  situated.  It  is  agreed  the  statutes  of  that  State 
may  be  regarded  as  in  evidence,  with  the  privilege  to  either 
party  to  cite  them,  without  further  proof. 

Litigation  sprang  up  between  the  purchaser  of  the  real 
estate  and  the  heirs  of  Joseph  Pepper,  as  to  the  purchase 
money,  to  which  McCullough  and  his  wife,  with  the  other 
heirs,  were  made  parties.  It  was  continued  through  a  series 
of  years,  and  was  not  ended  at  the  time  of  the  death  of 
McCullough,  which  occurred  in  Missouri,  in  1849.  The  estate 
sold  belonged,  absolutely,  to  the  mother  of  complainants,  and 
the  notes  taken  for   the   purchase  money  were  as  absolutely 


442  McCullough  et  al.  v.  Ford.  [Nov. 

Opinion  of  the  Court. 

her  property,  notwithstanding  the  fact  they  were  taken  in  the 
name  of  her  husband.  That  fact  did  change  the  property  in 
them.  The  wife  was  a  party  to  all  the  suits  to  collect  the 
notes,  and  after  the  death  of  her  husband  she  was  the  sole 
survivor  in  interest.  It  was  not  until  four  years  after  the 
death  of  her  husband  that  a  settlement  was  effected,  by 
which  she  collected  the  sum  due,  in  her  own  name. 

Afterwards,  the  mother  of  complainants  became  the  wife 
of  defendant,  Calvin  C.  Ford,  in  the  State  of  Missouri,  where 
the  common  law  prevailed,  and  where  the  personal  property 
of  the  wife  became  the  property  of  the  husband  on  their 
marriage.  It  seems  that,  subsequently,  defendant  and  his  wife 
were  divorced,  and  a  settlement  had  in  regard  to  their  prop- 
erty, which  appears  to  have  been  entirely  satisfactory  to  her. 
But  that  is  not  a  matter  material  to  the  present  decision. 

As  the  funds  that  came  to  the  hands  of  defendant,  from 
the  estate  of  Joseph  Pepper,  belonged  to  the  mother  of  com- 
plainants, as  her  separate  estate,  and  not  to  her  husband,  the 
father  of  complainants,  she  could  make  what  disposition  of 
it  she  chose  to  do.  If  she  chose  to  give  it  to  her  second  hus- 
band— the  defendant — or  allow  him  to  retain  it  after  the 
divorce,  that  is  a  matter  about  which  complainants  can 
not  be  heard  to  complain  in  a  court  of  chancery. 

As  it  does  not  appear  that  the  funds  that  came  to  defend- 
ant, from  or  in  the  right  of  his  wife,  either  equitably  or 
legally  belonged  to  the  father  of  complainants,  they  can  not 
call  upon  defendant  to  account  to  them  for  the  same. 

The  decree  will  be  affirmed. 

Decree  affirmed. 
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The  Ohio  and  Mississippi  Railroad  Company 

v. 
Herman  G.  Weber. 

Filed  at   Ottawa  May  14,  1880 — Rehearing  denied  November  Term,  1880. 

1.  Taxation — of  property  in  this  State,  of  a  railroad  company,  formed  by  con- 
solidation, when  one  of  the  constituent  companies  was  of  this  State,  and  others  of 
other  Slates.  When  a  corporation  is  formed  under  our  laws  by  the  consolida- 
tion of  other  corporations,  one  of  which  was  incorporated  under  the  laws  of 
this  State,  and  the  others  in  other  States,  the  new,  or  consolidated  company, 
is  to  be  considered  as  "incorporated  under  the  laws  of  this  State,"  within  the 
meaning  of  the  last  clause  of  the  first  section  of  the  Revenue  act  of  March 
30,  1872,  and  the  capital  stock  of  such  corporation  in  this  State  is  subject  to 
taxation  here. 

2.  Same — mode  of  finding  value  of  capital  stock  and  rolling  stock  of  a  railroad 
company,  operating  its  road  in  this  and  other  States.  The  State  Board  of  Equali- 
zation found  the  value  of  the  capital  stock  and  rolling  stock  of  a  railroad  cor- 
poration, operating  its  road  and  franchise  in  this  and  other  States  by  a  contin- 
uous line,  by  taking  the  value  of  the  entire  capital  stock,  and  all  the  rolling 
stock  of  the  corporation  everywhere,  and  set  apart  so  much  of  the  entire  value 
of  each,  for  taxation  in  this  State,  as  the  proportion  of  the  length  of  its  main 
line,  in  this  State,  bore  to  the  length  of  the  entire  line  of  the  road  owned  and 
operated  by  it.  It  did  not  appear  whether  this  was  done  from  their  own 
knowledge,  or  from  information  from  other  sources,  and  there  was  nothing  to 
show  fraud  or  illegality  in  their  action  :  Held,  in  the  absence  of  proof  to  the 
contrary,  that  the  mode  adopted  by  them,  and  the  conclusion  they  reached,  was 
fair  and  reasonable,  and  that  this  was  not  an  assessment  of  any  part  of  its 
property  in  the  other  States. 

3.  Same — definition  of  classes  of  railroad  properly  subject  to  taxation.  Under 
the  statute,  the  property  of  railroad  companies  is  thus  classified  and  defined 
for  the  purposes  of  taxation:  the  "capital  stock"  means  all  the  property 
and  rights  of  the  corporation,  of  every  kind  and  nature,  wherever  located. 
The  "railroad  track"  embraces  property  held  for  right  of  way,  including 
superstructures  thereon,  and  this  is  declared  to  be  real  estate.  "  Rolling- 
stock"  embraces  the  movable  property  of  the  corporation,  which  is  declared 
personal  property,  and  this  is  such  property  as,  in  its  ordinary  use,  is  taken 
from  one  part  of  the  line  to  another,  as  cars,  locomotives  and  their  attach- 
ments, and  usual  accompaniments.  "Personal  property,  other  than  rolling- 
stock,"  embraces  tools,  materials  for  repairs,  and  all  other  property  which,  in 
its  ordinary  use,  is  not  taken  from  one  part  of  the  line  to  another,  and  the 
local  property,  the  railroad  track,  and  rolling  stock,  constitute  the  tangible 
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property  of  the  corporation,  and  all  other  kinds  of  property,  embracing  the 
franchise  and  such  other  values  as  are  inaccessible  to  the  local  assessors,  the 
intangible  property,  and  all  those  combined,  constitute  the  capital  stock. 

4.  Same — object  of  the  law  in  taxing  railroad  companies.  The  object  of  the 
legislature,  in  regard  to  the  assessment  of  railroad  corporations,  was  and  is 
to  subject  each  railroad  company  in  the  State  to  taxation,  in  proportion  to  the 
value  of  all  its  property  liable  to  be  taxed,  whether  tangible  or  intangible, 
real,  personal  or  mixed,  embracing,  among  other  kinds  of  property,  the  fran- 
chises granted  or  exercised  within  this  State. 

5.  Same — mode  of  assessing  capital  stock  in  excess  of  value  of  tangible  prop- 
erty. A  rule  adopted  by  the  State  Board  of  Equalization,  for  the  assessment 
of  the  capital  stock  of  corporations,  that  the  value  of  all  shares  of  the  stock, 
and  the  value  of  all  the  debts,  excluding  those  for  current  expenses,  should 
be  added  together  to  ascertain  the  fair  cash  value  of  the  capital  stock,  or 
entire  property,  including  the  franchises,  and  that  from  this  sum  should  be 
deducted  the  amount  of  the  value  of  all  tangible  property,  and  that  the 
remainder  should  be  taken  as  the  fair  cash  value,  to  be  assessed  for  taxation, 
was  sustained  on  an  application  to  enjoin  the  collection  of  a  tax  levied  upon 
such  sum,  when  equalized,  by  the  board,  with  other  property. 

6.  While  it  is  true  that  the  statute  must  be  understood  as  applying  only  to 
such  property  of  railroad  corporations,  operating  in  this  and  other  States,  on 
the  same  line  of  road,  as  is  subject  to  taxation  in  this  State,  the  fact 
that  the  value  of  the  whole  property,  both  in  and  without  the  State,  is 
used  in  the  computation  by  which  to  arrive  at  the  value  of  that  part 
thereof  to  be  assessed  here  for  taxation,  will  not  render  the  assessment  or  the 
taxes  levied  thereon  invalid. 

Appeal  from  the  Circuit  Court  of  Clay  county;  the  Hon. 
James  C.  Allen,  Judge,  presiding. 

This  was  a  suit  instituted  by  the  Ohio  and  Mississippi  Kail- 
way  Company,  to  restrain  the  collection  of  the  taxes  extended 
on  the  capital  stock  of  said  company,  in  1875.  This  company 
was  organized  under  the  laws  of  Illinois,  and  was  consoli- 
dated with  two  other  corporations  of  the  same  name,  organ- 
ized, respectively,  under  the  laws  of  Indiana  and  Ohio,  to 
operate  a  line  of  railroad  from  East  St.  Louis,  in  Illinois,  to 
Cincinnati,  Ohio,  with  a  branch  road  from  North  Vernon,  Indi- 
ana, to  Louisville,  Kentucky.  In  January,  1875,  the  company 
also  became  the  owner  of  the  Springfield  and  Illinois  South- 
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eastern  Eailroad,  extending  from  Beardstown  to  Shawnee- 
town,  in  this  State. 

The  value  of  capital  stock  of  the  consolidated  company 
was  $24,030,000,  and  the  value  of  its  indebtedness  (exclusive 
of  that  incurred  for  current  expenses)  was  $13,863,000.  The 
total  value  of  the  tangible  property  of  the  company  was 
assessed  at  $1,929,411,  and  there  was  also  assessed  against  the 
company,  in  Illinois,  under  the  designation  "capital  stock," 
the  sum  of  $4,012,173,  which  was  distributed  to  the  several 
counties,  as  directed  by  the  statute,  and  upon  which  taxes 
were  extended.  The  length  of  the  Ohio  and  Mississippi  Eail- 
way,  in  Illinois,  was  146  miles  and  1678  feet;  the  length  of 
the  Springfield  and  Illinois  Southeastern  Eailroad,  was  220 
miles;  and  the  length  of  the  Ohio  and  Mississippi  Eailway, 
outside  of  Illinois,  was  244J  miles,  making  a  total  mileage 
of  a  fraction  over  610  miles,  of  which  366  were  in  Illinois. 

The  complainant's  bill  questions  the  validity  of  this  assess- 
ment of  capital  stock,  for  the  reason,  as  it  alleges,  that  the 
Ohio  and  Mississippi  Eailway  Company  was  not  a  corpora- 
tion created  under  the  laws  of  this  State,  within  the  mean- 
ing of  section  3,  of  the  revenue  law.  (Eev.  Stat.  1874,  p. 
858.)  It  is  also  claimed  that  the  Board  of  Equalization 
arrived  at  this  assessment  by  apportioning  the  whole  amount 
of  the  consolidated  stock  ($24,030,000),  and  the  whole  amount 
of  the  consolidated  debt  ($13,863,000),  according  to  the  mile- 
age of  the  road  operated  by  the  company,  that  is,  it  divided 
those  respective  amounts  by  610,  and  multiplied  the 
quotients  by  366,  and  the  amounts  of  capital  stock  and  debt 
thus  apportioned  to  Illinois,  were  then  assessed  and  equalized 
with  the  other  State  assessments,  by  deducting  fifty  per  cent, 
and  the  value  fixed  at  $5,942,244,  from  which  was  deducted 
$1,929,711,  as  the  assessed  value  of  the  tangible  property  of 
the  company,  leaving  $4,012,533,  and  by  reason  of  this  man- 
ner of  making  the  assessment,  complainant  contends  it  is  void. 

Upon  the  filing  of  the  bill,  the  court  below  granted  a  tem- 
porary injunction,  but,  upon   final  hearing,  entered  a  decree, 


446  O.  &  M.  R.  R.  Co.  v.  Weber.  [Nov. 

Opinion  of  the  Court. 

dissolving  the  injunction  and  dismissing  the  bill,  from  which 
the  complainant  has  prosecuted  this  appeal  to  this  court. 

Mr.  Charles  A.  Beecher,  and  Mr.  Garland  Pollard, 
for  the  appellant. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

Where  a  corporation  is  formed  under  our  laws  by  consoli- 
dation of  other  corporations,  (which  are  merged  into  the 
new  corporation  thus  formed,)  and  where  one  of  the  con- 
stituent companies  was  incorporated  under  the  laws  of  this 
State,  the  new  corporation  thus  formed  is  to  be  considered  as 
one  of  the  "co.mpanies  incorporated  under  the  laws  of  this 
State,"  within  the  terms  and  meaning  of  the  last  clause  of 
the  first  section  of  the  Revenue  act  of  March  30,  1872;  and 
the  capital  stock  (located  or  used  in  this  State)  of  such  cor- 
poration is  subject  to  be  assessed  and  taxed  as  such.  There 
can  be  no  distinction  in  principle  between  the  status  of  such 
corporation  and  that  of  a  corporation  operating  its  business 
in  two  adjoining  States,  having  a  charter  for  such  purpose  from 
each  of  such  States,  and  that  has  been  decided  to  be  the 
law  applicable  to  the  latter  class  of  companies.  Quincy 
Bridge  Co.  v.  County  of  Adams,  88  111.  615. 

The  corporation  in  the  case  at  bar  owns  and  operates  a 
railroad  extending  from  East  St.  Louis  through  Illinois, 
Indiana,  to  Cincinnati,  in  the  State  of  Ohio,  with  a  branch 
from  a  point  in  Indiana  extending  to  Louisville,  in  the  State 
of  Kentucky;  and  also  owns  and  operates  a  connecting  road 
lying  entirely  in  the  State  of  Illinois,  and  extending  from 
Beardstown,  on  the  Illinois  river,  to  Shawneetown,  on  the 
Ohio  river. 

This  corporation  was  formed  by  the  consolidation  of  a  cor- 
poration of  the  same  name  (created  under  a  statute  of  this 
State)  with  other  railroad  companies  of  other  States.  This 
consolidation  was  accomplished  by  virtue  and  authority  of  a 
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statute  of  this  State  providing  that  this  might  be  done.  It- 
is  not  perceived  that  this  corporation  thus  formed  is  any  the 
less,  in  substance  and  effect,  a  corporation  "created  under  the 
laws  of  this  State"  than  would  have  been  the  constituent 
company  of  this  State  in  case  that  corporation,  under  powers 
granted  by  this  State,  had  purchased  the  lines  of  railroad 
outside  of  this  State,  by  permission  of  the  States  in  which 
they  lie,  and  was  operating  the  same.  In  our  view,  this  con- 
solidated corporation  is  one  corporation,  having  franchises 
from  several  States,  and  in  its  relation  to  Illinois,  must  be 
considered  as  having  a  franchise  from  the  State  of  Illinois, 
enabling  it  to  transact  business  in  Illinois,  and  elsewhere  by 
permission  of  the  governing  power  where  it  so  does. 

It  is  charged  by  appellants  that  the  assessment  of  the 
capital  stock  of  this  corporation  is  not  a  valid  assessment, 
and  was  made  by  the  Board  of  Equalization  illegally  and 
fraudulently. 

The  mode  of  finding  the  value  of  the  capital  stock  to  be 
taxed  in  Illinois,  was  to  take  the  value  of  the  entire  capital 
stock  of  this  corporation,  and  adopting  that  amount  thereof 
which  should  bear  to  the  value  of  the  entire  capital  stock  the 
same  proportion  as  the  length  of  that  part  of  the  line  lying 
in  Illinois  bears  to  the  entire  length  of  the  whole  line  of 
railroad  owned  and  operated  by  this  corporation. 

It  is  also  claimed  that  the  mode  of  ascertaining  the  value 
of  that  part  of  the  "rolling  stock"  subject  to  taxation 
in  Illinois  was  illegal  and  void.  The  mode  adopted  in 
that  regard  was  to  take  the  value  of  all  the  "rolling  stock" 
of  this  corporation,  and  set  apart,  as  a  proper  value  of  that 
part  thereof  to  be  taxed  in  Illinois,  so  much  of  the  value  of 
all  the  rolling  stock  as  should  bear  the  same  proportion  to 
the.  value  of  all  the  rolling  stock  as  the  length  of  that  part 
of  the  main  lines  located  in  the  State  of  Illinois  bore  to  the 
entire  length  of  the  entire  lines  belonging  to  this  company. 

Under  our  laws,  for  the  purpose  of  assessment  as  a  basis 
for  taxation,  the  property  of  railroad  companies  is  classified 
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by  the  statute,  and  specific  names  are  adopted  to  designate  in 
a  word  all  the  property  embraced  in  each  class. 

To  avoid  confusion,  it  is  important  to  keep  in  mind  the 
exact  meaning  of  each  of  these  names. 

The  term  "capital  stock"  means  all  the  property  and 
rights  of  the  corporation  of  every  kind  and  nature  where- 
ever  located. 

The  term  "railroad  track"  embraces  property  held  for 
right  of  way,  including  superstructures  thereon,  and  this  is 
declared  to  be  "real  estate  for  purposes  of  taxation." 

"Rolling  stock"  embraces  the  movable  property  belonging 
to  the  corporation,  and  is  declared  personal  property,  fo 
the  purposes  of  taxation.  By  movable  property  is  plainly 
meant  such  property  as  in  its  ordinary  use  is  taken  from  one 
part  of  the  line  to  another,  such  as  cars,  locomotives  and 
their  attachments  and  usual  accompaniments. 

"Personal  property  other  than  rolling  stock"  embraces 
tools,  materials  for  repairs,  and  all  other  property  which,  in 
its  ordinary  use,  is  not  taken  from  one  part  of  the  line  to 
another.  This,  with  lands  not  being  part  of  the  "railroad 
track,"  constitutes  local  property. 

The  local  property — the  "railroad  track  and  rolling  stock" 
— constitute  the  tangible  property  of  the  corporation,  and  all 
other  kinds  of  property,  (embracing  the  franchise  of  the  cor- 
poration and  such  other  values  as  are  inaccessible  to  the  local 
assessor,)  belonging  to  the  corporation,  constitute  the  intan- 
gible property,  and  all  these  combined  constitute  the  capital 
stock. 

For  purposes  of  assessment  for  taxation,  each  railroad 
company  is  required  by  law  to  furnish  to  the  county  clerk  of 
each  county,  annually,  a  statement  showing: 

1st.  Its  "railroad  track,"  giving  the  length  of  its  main 
and  all  side  and  second  tracks  and  turn-outs,  in  such  county, 
and  in  each  town,  village  and  city  in  such  county,  and  giving 
the  length  of  the  main   track  on  which  the   rolling  stock  is 
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used  in  the  State,  and  the  length  of  the  main  track  on  which 
it  is  used  elsewhere. 

The  lands  and  personal  property  of  railroad  companies, 
other  than  "  railroad  track"  and  rolling  stock,found  in  each 
county,  is  assessed  by  the  local  assessors  as  the  property  of 
other  persons  is  assessed,  and  returned  to  the  county  clerk. 

Each  railroad  company  is  also  required  by  law  to  furnish 
annually,  to  the  Auditor  of  the  State,  a  statement  embracing — 

1st.  Its  "railroad  track," — giving  the  length  of  the  main 
and  side  or  second  tracks  and  turn-outs,  and  the  proportions 
in  each  county,  and  total  in  the  State. 

2d.  Its  "rolling  stock," — giving  the  length  of  the  main 
iraek  in  each  county,  the  total  in  this  State,  and  the  entire 
length  of  the  road;  stating  the  number  of  ties  in  track  per 
mile,  the  weight  of  iron  or  steel,  per  yard,  used  in  main  and 
side  tracks;  what  joints  or  chairs  are  used  in  tracks;  the 
ballasting,  whether  gravel  or  dirt;  the  number  and  quality 
of  buildings  and  structures  on  "  railroad  track ;"  the  length 
of  time  iron  in  track  has  been  used,  and  the  length  of  time 
the  road  has  been  built. 

3d.  A  schedule  showing  the  amount  of  capital  stock 
authorized,  and  the  number  of  shares  of  stock;  the  amount 
of  capital  stock  paid  up;  the  value  of  the  shares  of  stock, 
and  the  total  amount  of  all  indebtedness,  (except  current 
expenses,)  and  the  total  listed  valuation  of  all  its  tangible 
property  in  this  State. 

The  county  clerk  is  also  required  to  transmit  to  the  Auditor 
of  State  an  abstract  of  the  assessment  of  property  in  his 
county  which  (in  so  far  as  relates  to  railroad  companies) 
embraces  the  tangible  property  of  each  railroad  company 
located  or  found  in  such  county — that  is,  its  "  railroad  track," 
lands,  lots,  and  personal  property  other  than  "  rolling  stock," 
and  the  value  of  the  lands,  lots,  and  personal  property  other 
than  "  rolling  stock,"  as  returned  by  the  local  assessors,  and 
the  value  of  the  "railroad  track"  as  returned  to  the  clerk 
by  the  railroad  company. 
29—96  III. 
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The  State  Board  of  Equalization,  under  our  laws,  is  fur- 
nished with  the  information  contained  in  the  returns  thus 
made  by  the  county  clerks  of  the  several  counties  in  this 
State  in  which  any  part  of  line  of  any  railroad  is  located, 
and  also  with  the  information  contained  in  the  return  made 
by  the  railroad  company  to  the  Auditor. 

The  board  then  is  required  to  assess  the  "railroad  track" 
and  "rolling  stock"  of  each  railroad  company,  with  power 
to  examine  persons  and  papers. 

It  is  also  its  duty  to  equalize  the  assessment  of  "  local 
property "  of  such  companies  as  it  equalizes  the  value  of 
other  property  assessed  in  the  different  counties  by  the  local 
assessors,  and  as  reported  to  the  Auditor. 

It  was  also  the  duty  of  this  board  to  so  value  the  "capital 
stock"  of  each  corporation  as  to  determine  the  fair  cash  value 
thereof  in  excess  of  the  assessed  value  of  the  tangible  prop- 
erty of  such  company,  and  to  that  end  to  adopt  such  rules 
and  principles  as  might  seem  just  and  equitable. 

The  plain  object  of  all  this  legislation  was,  and  is,  to  sub- 
ject each  railroad  company  in  this  State  to  taxation  in  pro- 
portion to  the  value  of  all  of  its  property  subject  to  taxation 
in  this  State,  whether  tangible  or  intangible,  real,  personal, 
or  mixed, — embracing,  among  other  kinds  of  property,  the 
franchises  exercised  within  or  granted  by  this  State. 

To  this  end  the  State  Board  of  Equalization  adopted  a  rule 
for  the  assessment  of  the  capital  stock  of  corporations,  pro- 
viding in  substance,  that  the  value  of  all  the  shares  of  the 
stock,  and  the  value  of  all  the  debt,  (excluding  debt  for  cur- 
rent expenses,)  be  added  together,  to  ascertain  the  fair  cash 
value  of  the  "capital  stock,"  or  entire  property,  (including 
franchise,)  of  the  corporation,  and  from  this  sum  there  be 
deducted  the  amount  of  the  value  of  all  tangible  property 
of  the  corporation,  and  that  the  remainder,  if  any,  should  be 
taken  as  the  fair  cash  value  of  the  "capital  stock"  which  the 
board  is  required  to  assess;  that  being  "the  fair  cash  value" 
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of  snch  "capital  stock"  over  and  above  (in  excess  of)  "the 
assessed  value  of  the  tangible  property  of  such  company." 

It  is  insisted  this  rule  is  inapplicable  to  a  railroad  company 
whose  property  is  in  the  condition  in  which  that  of  this  cor- 
poration really  is. 

It  is  also  claimed  that  the  board  have  assessed  in  part  the 
value  of  the  franchises  of  this  corporation  derived  from  other 
States,  and  also  in  part  the  "rolling  stock"  of  this  corpora- 
tion situate  in  other  States,  and  which  has  never  been  used 
in  this  State;  and  also  have  assessed  in  part  real  property  of 
the  corporation  located  in  other  States,  and  not  subject  to 
taxation  here;  that  this  is  jurisdictional,  and  therefore  the 
action  of  the  board  was  void,  and  for  want  of  a  valid  assess- 
ment, the  tax  upon  the  "rolling  stock"  and  capital  stock 
is  void. 

These  positions,  we  think,  are  not  sustained  by  the  facts  in 
the  record. 

While  the  statute,  in  terms,  does  not  expressly  exclude 
from  its  operation  property  which  is  not  within  the  power  of 
the  State  to  tax,  it  must  be  understood  as  applying  only  to 
such  property  as  is  subject  to  taxation  by  this  State;  and 
while  the  rule  &oes  not  in  terms  confine  its  operation  to  such 
property  only,  it  must  be  so  construed. 

Nor  does  the  record  show  that  the  board  attempted  to  apply 
its  rule  to  any  property  of  any  kind  not  subject  to  assessment 
and  taxation  in  Illinois. 

The  tangible  property  of  this  corporation,  subject  to  taxa- 
tion here,  embraced  the  local  property,  real  and  personal, 
assessed  in  the  several  counties,  and  such  "rolling  stock"  as 
was  owned  by  the  corporation,  and  used  in  Illinois. 

It  can  not  be  questioned  that  this  corporation  has  such  a 
situs  in  Illinois  as  to  subject  it  to  taxation  as  a  resident. 

The  local  property  was  assessed  by  the  assessors ;  that 
assessment  as  equalized  by  the  county  board,  and  reported  to 
the  Auditor,  was  again  adjusted,  and  its  final  value  thus  fixed 
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by  the  State  Board  of  Equalization  and  constituted  one  fac- 
tor in  this  estimate. 

The  next  duty  of  the  board  was  to  value  the  "rolling  stock" 
of  this  corporation,  subject  to  taxation  in  this  State.  How 
was  that  value  to  be  ascertained?  The  law  says,  by  the  judg- 
ment of  the  board.  The  return  of  the  railroad  company 
showed  in  what  this  part  of  the  rolling  stock  consisted.  From 
their  knowledge  of  such  affairs,  or  from  information  from 
some  other  source,  it  seems  that  they  believed  that  such  value 
would  bear  about  the  same  relation  to  the  value  of  all  the 
rolling  stock  of  the  corporation,  as  the  length  of  the  main 
tracks' in  Illinois  bear  to  the  length  of  all  the  main  tracks. 
What  proofs  they  had  to  lead  them  to  this  conclusion,  this 
record  does  not  fully  show.  It  surely  does  not  show  that 
this  judgment  was  so  glaringly  wrong  as  to  indicate  any 
fraud  or  illegality  in  the  action  of  the  board. 

They  had  the  suggestion  from  the  legislature  on  a  like 
question.  It  is  plainly  the  intention  of  the  revenue  law,  to 
subject  a  fair  and  proper  proportion  of  the  value  of  movable 
railroad  property  to  local  taxation,  along  its  line;  and  it  is 
provided  by  statute,  that  the  value  of  the  entire  "  railroad 
track"  in  the  State  shall  be  distributed,  for  ^pcal  taxation,  to 
each  county,  "in  proportion  to  the  length  of  the  main  track 
in  such  county;"  and  in  another  section,  that  the  value  of  the 
"rolling  stock"  shall  also  be  distributed  in  the  several  coun- 
ties "  in  the  proportion  that  the  length  of  the  main  track  used 
in  such  county  "  *  *  *  "bears  to  the  whole  length  of 
the  road."  And  in  the  same  section,  it  is  required  that  the 
list  of  property  to  be  furnished  by  the  corporation  to  the 
county  clerk,  of  the  "rolling  stock,"  shall  set  forth  the 
length  of  the  main  track  used,  not  only  in  such  county,  but 
also  "in  the  State,"  and  also  the  number  of  miles  of  main 
track  used  elsewhere. 

It  surely  can  not  be  inferred  that  the  State  Board  of  Equal- 
ization acted  corruptly,  merely  from  the  fact  that  they  came 
to  a  conclusion  (the  same  with  that  suggested  by  the  General 
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Assembly),  that  generally  a  fair  distribution  for  taxation  of 
the  value  of  rolling  stock,  was  in  proportion  to  the  mileage  of 
the  corporation  lying  in  the  district  for  which  the  taxes  were 
to  be  levied. 

In  the  absence  of  proof  to  the  contrary,  the  conclusion  seems 
very  reasonable.  True,  it  will  probably  never  prove  mathemat- 
ically accurate,  but  may,  for  aught  that  appears,  be,  as  a  gen- 
eral rule,  a  reasonable  approximation  to  accuracy. 

Having  thus  ascertained  the  value  of  the  tangible  prop- 
erty of  the  corporation,  embracing  the  value  of  the  u  railroad 
track"  in  Illinois,  and  the  value  of  the  "  rolling  stock"  sub- 
ject to  tax  in  Illinois,  and  the  value  of  the  local  property- 
assessed  by  the  local  assessors,  it  became  necessary  to  ascer- 
tain the  value  of  so  much  of  the  "capital  stock"  as  the 
board  was  required  to  assess  as  capital  stock. 

It  must  be  remembered  that  capital  stock  here  means,  all 
property  and  rights  having  value  owned  by  the  corporation, 
wherever  located.  This  was  readily  ascertained  by  adding 
the  amount  of  the  value  of  all  the  shares  of  stock  owned  by 
its  stockholders,  to  the  amount  of  value  of  all  its  fixed  indebt- 
edness. Part,  only,  of  all  this  property,  of  every  kind, 
belonged  in  Illinois,  and  that,  only,  the  board  wished  to  value. 
In  their  judgment,  they  determined  that  the  value  of  that 
part  of  all  the  property  of  this  corporation  pertaining  to  Illi- 
nois, as  compared  with  the  value  of  the  whole,  was  in  pro- 
portion to  the  length  of  the  main  track  in  Illinois,  as 
compared  with  the  length  of  all  the  lines. 

Having  ascertained,  in  accordance  with  their  rule,  the 
value  of  all  the  property,  of  every  kind,  belonging  to  this 
corporation,  everywhere,  and  having  concluded,  by  the  exer- 
cise of  their  judgment,  that  the  relative  value  of  all  the  prop- 
erty of  this  corporation  in  Illinois  (embracing  its  franchise 
in  Illinois),  when  compared  with  the  value  of  its  entire  prop- 
erty, of  every  kind,  everywhere,  would  be  in  proportion  with 
the  mileage  of  the  main  track  in  Illinois,  as  compared  with 
the  mileage  of  all  the  main  track  everywhere,  its  value  was 
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accordingly  fixed,  by  computation,  on  that  basis.  Having 
thus  ascertained  the  fair  cash  value  of  all  the  property  of  this 
company,  in  Illinois,  the  portion  thereof  to  be  taxed  as  "  cap- 
ital stock"  was  acertained  by  deducting  therefrom  the  total 
value  of  all  the  tangible  property  of  the  company,  in  Illinois, 
and  the  remainder  was  assessed  as  such. 

This  was  not  an  assessment  of  any  part  of  the  property  in 
other  States.  It  is  true,  the  value  of  the  whole  property, 
everywhere,  is  used  in  the  computation  by  which  the  value 
of  that  part  to  be  assessed  was  fixed.  So,  by  the  rule,  the 
value  of  shares,  the  property  of  stockholders,  and  the  value 
of  debts,  the  property  of  creditors,  are  used  in  the  computation 
in  fixing  the  value  of  the  entire  capital  stock,  or  property, 
of  every  kind,  of  a  corporation  whose  operations  are  all  in 
Illinois;  but  this  court  has  repeatedly  held  that  that  is  not  an 
assessment  of  the  shares  or  of  the  debts,  and  that  the  tax  on 
such  assessment  is  not  a  tax  upon  the  shares,  which  are  the 
property  of  the  stockholders;  or  a  tax  upon  the  debts,  which 
are  the  property  of  creditors. 

We  find  no  sufficient  ground  for  holding  this  assessment 
invalid,  and  the  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 


James   H.   Wilson,  Receiver  of  the  St.  Louis  and 
Southeastern  Railroad  Company 

v. 

Herman  G.  Weber. 

Filed  at  ML  Vernon  May  14,  1SS0. 

Taxation — railroad  properly — distribution  among  counties.  A  railroad  tax 
will  not  be  enjoined  because  the  distribution  of  its  taxable  property,  other 
than  its  local  property,  among  the  several  counties  through  which  its  road 
runs,  was  made  by  the  clerk  of  the  Board  of  Equalization  after  the  adjourn- 
ment of  the  board,  when  it  is  made  on  the  basis  as  fixed  by  the  statute,  and  the 
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burden  on  the  railway  company  has  not  been  increased  by  the  apportionment. 
This  is  but  a  ministerial  act  resting  in  computation,  and  does  not  require  the 
exercise  of  any  discretion. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District. 

Mr.  Bluford  Wilson,  and  Mr.  J.  M.  Hamill,  for  the 

appellant. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  appellee. 

Per  Curiam:  The  main  question  in  this  case  is  determined 
against  the  appellant,  in  the  case  of  Ohio  and  Mississippi 
Railroad  Co.  v.  Weber,  ante,  p.  443. 

The  only  new  question  presented  in  this  case  relates  to  the 
distribution  among  the  counties  of  the  share  of  each  for 
local  taxation  in  the  value  of  the  "rolling  stock"  and  of 
the  "  capital  stock." 

The  statute  says  that  distribution  shall  be  made  by  the 
board  on  the  basis  of  the  length  of  main  track  in  each 
county.  It  is  not  denied  that  the  distribution  was  correctly 
made,  but  it  is  said  the  board  made  no  order  of  distribution, 
and  the  secretary  of  the  board  made  the  distribution  after  the 
adjournment  of  the  board.  The  law  fixes  the  basis  and  rule 
for  the  distribution,  and  the  amounts  to  be  distributed  were 
duly  ascertained.  The  computations  to  make  the  distribution 
did  not  require  the  exercise  of  any  discretion.  The  service  was 
merely  ministerial,  aud  we  can  not  regard  the  want  of  a  formal 
order  on  that  subject  as  good  ground  in  a  court  of  equity  to 
invalidate  the  tax.  The  company  owes  the  amount  of  the  tax 
claimed,  and  no  injunction  should  be  allowed  on  account  of 
a  mere  irregularity  by  reason  of  which  it  is  not  shown  that 
the  burden  upon  the  company  has  at  all  been  increased.  It 
may  perhaps  have  been  regarded  as  one  of  the  implied  duties 
of  the  secretary. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 
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Johannes  Caprez  et  al. 

v 
John  W.  Trover  et  al. 

Filed  at  Mi.    Vernon  November  4,  1880. 

1.  Mortgage — whether  a  mortgage  or  a  mere  verbal  contract  of  sale.  Where 
a  person  purchases  a  lot  of  ground  at  the  instance  of  another,  the  latter  hav- 
ing no  interest  in  the  premises,  legal  or  equitable,  other  than  as  a  mere  ten- 
ant under  the  then  owner,  the  arrangement  being  thatUhe  proposed  purchaser 
shall  make  the  cash  payment  on  the  purchase  price,  and  give  his  own  notes 
for  the  deferred  payments,  and  take  the  title  in  his  own  name,  on  the  verbal 
understanding  that  when  reimbursed  his  outlays  in  making  the  purchase, 
and  interest  thereon,  he  will  convey  the  premises  to  the  person  at  whose 
instance  he  bought,  the  deed  received  by  the  purchaser  will  not  be  regarded 
as  a  mortgage  to  secure  his  advances  made  on  the  purchase,  but  the  transac- 
tion between  the  purchaser  and  the  person  who  procured  him  to  make  the 
purchase,  will  be  regarded  as  a  mere  contract  of  sale  by  the  former  to 
the  latter,  to  be  consummated  when  he  should  be  fully  reimbursed  for  his  out- 
lays on  that  account. 

2.  It  appears,  in  this  case,  there  was  a  general  account  between  these  par- 
ties, at  the  time  the  purchase  of  the  lot  was  made,  and  it  was  understood  a 
certain  amount  standing  to  the  credit  of  the  party  desiring  the  purchase  to  be 
made,  which  was  equal  to  about  one-third  of  the  cash  payment,  should  be 
applied  on  the  purchase.  This  was  done,  and  that  amount  was  charged  to 
him  on  the  books.  But  this  did  not  operate  to  change  the  character  of  the 
transaction  from  that  of  a  mere  agreement  to  sell,  nor  invest  the  deed  made 
to^the  purchaser  with  the  character  of  a  mortgage. 

3.  The  party  at  whose  instance  the  lot  was  purchased,  remained  in  posses- 
sion of  the  premises,  but  after  the  purchase  was  not  charged  with  rent.  This 
was  entirely  consistent  with  his  relation  to  the  transaction  as  a  purchaser, 
under  the  parol  agreement,  and  did  not  operate  to  change  his  relation  into 
that  of  a  mortgagor. 

4.  The  same  party  subsequently  sold  a  part  of  the  lot,  and  received  a 
considerable  sum  on  the  purchase  price,  which  he  paid  over  to  the  holder  of 
the  legal  title,  but  finally,  because  the  vendor  in  this  last  transaction  could 
not  obtain  the  title,  by  reason  of  his  not  having  reimbursed  the  first  pur- 
chaser, his  sale  was  abandoned,  and  the  money  which  had  been  paid  thereon 
was  refunded.  This  circumstance  was  deemed  to  be  entirely  consistent  with 
the  view  that  the  original  transaction  was  only  an  agreement  to  sell. 

5.  Witness — competency — party  testifying  on  his  own  motion  against  those 
suing  as  heirs.     Where  the  complainants  in  chancery,  suing  as   heirs,  took  the 
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deposition  of  a  party  defendant,  and  subsequently  another  person,  interested 
in  the  subject  matter  of  the  suit,  was  brought  in  as  a  defendant,  and  against 
whom  the  deposition  was  sought  to  be  used,  the  party  so  subsequently  made 
defendant  has  the  right  to  examine  the  witness  in  respect  to  any  matter  tes- 
tified to  in  the  deposition,  as  upon  cross-examination,  and  in  such  case  the 
witness  will  not  be  considered  as  testifying  on  his  own  motion  upon  such  sub- 
sequent examination,  so  as  to  furnish  a  ground  of  objection  to  his  competency 
to  testify  against  the  complainants. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Union  county. 

Messrs.  Linegar  &  Lansden,  for  the  appellants : 

The  deed  of  July  21,  1862,  to  Trover  &  Miller,  was 
intended  by  them  and  Caprez  as  a  security,  in  the  nature  of 
a  mortgage. 

Section  12  of  the  chapter  of  the  Revised  Statutes  relating 
to  mortgages- is  in  these  words:  "Every  deed  conveying  real 
estate,  which  shall  appear  to  have  been  intended  only  as  a 
security,  in  the  nature  of  a  mortgage,  though  it  be  an  abso- 
lute conveyance  in  terms,  shall  be  considered  as  a  mortgage." 

We  will  refer   to   a   few  of  the  later  cases,  decided  by  our 
Supreme  Court,  in  which  deeds,  absolute  in  form,  were  treated 
as  mortgages:  Sutphenw.  Cushman,  35  111.  186;     Reigard  v. 
McNeil,  38   id.   400;  Dwen  v.  Blake,  44  id.  135;  Pensoneau 
v.   Pulliam,  47  id.  58;    Flemming  v.  McHale,   47   id.    282 
Klock  v.  Walter,  70  id.  416;  Buckman  v.  Alwood,  71  id.  155 
Smith   v.    Cremer,  71    id.    185;    Low  v.   Graff,   80  id.   360 
Smith  v.   Knoebel,  82   id.   392;    Strong  v.  Shea,   83  id.  575 
Westlahe  v.  Harton,  85  id.  228.     See,  also,  1  Jones  on  Mort. 
241  to  342. 

The  maxim  of  equity  is,  once  a  mortgage  always  a  mort- 
gage; and  the  true  character  of  every  conveyance  of  lands  is 
open  to  inquiry.  Wynhoop  v.  Cowing,  21  111.  570;  Tillson 
v.  Moulton,  23  id.  648 ;  Brown  v.  Gaffney,  28  id.  149  ;  Reigard 
v.  McNeil,  38  id.  400;  Miller  v.  Thomas,  14  id.  428. 
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There  is  no  rule  of  law  requiring  a  redemption  to  be  made 
within  the  time  limited  in  the  mortgage.  Until  foreclosed, 
it  is  a  subsisting  right,  unless  barred  by  the  lapse  of  time. 
Preschbaker  v.  Feaman,  32  111.  475 ;  Eivart  v.  Walling, 
42  id.  453;  Ennor  v.  Thompson,  46  id.  215;  Smith  v.  Cremer, 
72  id.  185;  Odell  v.  Montross,  68  K  Y.  499  {Horn  v.  Keteltas, 
46  id.  605;  Odenbaugh  v.  Bradford,  67  Pa.  St.  96;  Smith  v. 
Sheldon,  65  111.  219;  Halley  v.  Jackson,  66  id.  139;  1  Jones 
on  Mort.  350,  340. 

Mr.  Samuel  P.  Wheeler,  for  the  appellees : 

It  is  claimed  that  the  deed,  absolute  on  its  face,  from 
Towner  and  wife  to  Trover  &  Miller,  was  intended  by  Caprez 
and  Trover  &  Miller  as  a  security,  in  the  nature  of  a  mort- 
gage. The  property  was  in  the  market  for  sale,  and  Caprez 
was  anxious  to  secure  the  same,  and  applied  to  Trover  & 
Miller  to  buy  it  for  him,  which  they  declined  to  do.  They 
simply  agreed  to  purchase  it  themselves,  and  to  sell  it  to 
Caprez  at  the  end  of  two  years,  for  the  original  cost  and  ten 
per  cenji  interest  on  the  amount.  In  such  a  case,  the  convey- 
ance is  not  in  the  nature  of  a  mortgage.  Stephenson  v.  Thomp- 
son, 13  111.  190;  Wright  v.  McNeely,  11  id.  241;  Green  et  al. 
v.  Cook,  29  id.  186;    Magnusson  v.  Johnson  et  al.   73  id.  156. 

There  was  here  an  entire  absence  of  mutuality.  There 
must  be  mutuality  in  all  agreements  to  enable  the  parties  to 
place  each  other  in  default.  Mix  v.  Beach  et  al.  46  111.  311; 
Sutherland  et  al.  v.  Parkins,  75  id.  338. 

The  following  authorities,  amongst  others,  are  to  the  eifect 
that  it  must  clearly  appear  the  deed  absolute  was  intended  as 
a  security  for  the  loan  of  money  or  a  debt  existing:  Pitch- 
man v.  Alwood  et  al.  71  111.  155;  Green  et  al.  v.  Cook,  29  id. 
186;  Dean  et  al.  v.  Blake,  44  id.  135;  Knockamus  v.  Shepard 
et  al.  51  id.  500;  Magnusson  v.  Johnson  et  al.  73  id.  156; 
Ewart  v.  Walling,  42  id.  453;  Lindauer  v.  Cummings  et  al. 
57    id.    195;  Prince    et   al.    v.    Karnes,    59    id.   276;  4  Kent 


1880.]  Caprez  et  al.  v.  Trover  et  al.  459 

Opinion  of  the  Court. 

Com.   143;    2  Story  Eq.  Jur.  Sec.  1018;     Low  v.  Graff  et  al 
80  111.  360. 

Mr.   Justice  Scholfield  delivered  the  opinion  of  the 

Court : 

On  the  21st  day  of  July,  1862,  Norman  K.  Towner  con- 
veyed, by  ordinary  warranty  deed,  lot  8,  in  block  2,  in  the 
city  of  Cairo,  to  John  W.  Trover  and  Robert  W.  Miller,  for 
the  consideration  of  $2500.  Trover  &  Miller  paid  Towner 
$1500  of  this  amount,  in  cash,  at  the  time,  and  executed  and 
delivered  to  him  their  two  promissory  notes  for  $500  each, 
bearing  interest  at  the  rate  of  ten  per  cent  per  annum — one 
payable  in  one  year,  and  the  other  in  two  years,  from  date — 
and  also  a  mortgage  on  said  lot,  to  secure  the  payment  of  the 
same,  for  the  residue.  These  notes  were  paid  at  or  soon  after 
their  maturity,  and  the  mortgage  was  thereby  satisfied. 

Jerome  Caprez  had  been  in  possession  of  the  lot  for  a  year 
or  more  before  the  conveyance  to  Trover  &  Miller,  and 
he  remained  in  possession  thereafter  until  his  death,  which 
occurred  April  1,  1864.  Some  time  after  the  conveyance  to 
Trover  &  Miller,  and  before  the  death  of  Caprez,  Trover 
&  Miller  caused  a  house  to  be  erected  on  the  lot,  for  which 
they  paid  about  the  sum  of  $1700.  On  the  17th  day  of 
April,  1866,  Miller  conveyed  his  undivided  half  interest  in 
the  lot  to  Trover,  and  Trover,  on  the  same  day,  conveyed  the 
whole  lot,  by  deed  of  trust,  to  C.  N".  Hughes,  trustee,  to  secure 
a  precedent  debt,  (of  a  large  amount,)  which  he  owed  to  the 
First  National  Bank  of  Cairo.  This  trust  deed  was  in  due 
time  foreclosed,  and  on  the  11th  of  May,  1868,  the  lot  was 
sold  to  the  bank.  On  the  4th  day  of  April,  1864,  David  J. 
Baker  was  duly  appointed  administrator  of  the  estate  of 
Caprez,  and  some  time  during  that  year  he,  as  such  adminis- 
trator, had  a  settlement  with  Trover  &  Miller,  in  which  they 
were  found  to  be  indebted  to  him,  as  such  administrator,  in 
the  sum  of  $3228.44,  and  which  sum  they  then  paid  to  him. 
This  settlement  excluded  all  payments  which  Trover  &  Miller 
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might  have  made  in  purchasing  or  improving  this  lot  for 
Caprez,  and  treated  the  lot,  with  its  improvements,  as  the 
property  of  Trover  &  Miller.  The  money  thus  paid  to  the 
administrator  of  Caprez  has  been  used  by  him  in  paying 
claims  probated  against  the  estate  and  the  costs  of  adminis- 
tration, with  the  exception  of  the  sum  of  $1881.47,  which 
remains  in  his  hands  subject  to  the  order  of  the  court. 

On  the  2d  day  of  March,  1868,  Johannes  Caprez  and  Hans 
Caprez,  claiming  to  be  brothers,  and  the  only  surviving  heirs 
at  law  of  said  Jerome  Caprez,  deceased,  filed  their  bill  in 
chancery  in  the  circuit  court  of  Alexander  county,  against 
said  John  W.  Trover  and  Robert  W.  Miller,  praying  that 
the  deed  from  Towner  to  Trover  &  Miller  be  declared  to  be 
a  mortgage,  and  that  the  complainants  be  let  in  to  redeem, 
and  for  general  relief.  The  venue  was  changed  to  Union 
county,  and  the  bill  was  subsequently  amended,  making 
David  J.  Baker,  administrator,  a  defendant.  Afterwards,  by 
another  amendment,  the  First  National  Bank  of  Cairo,  which 
had  obtained  title  to  the  property,  and  John  B.  Ghio,  a  tenant 
of  the  property,  to  the  bank,  were  made  defendants. 

Answers  were  filed  by  the  several  defendants,  and  the  cause 
was  heard,  upon  bill,  answers  and  proofs,  by  the  circuit  court 
of  Union  county,  on  the  9th  of  June,  1879,  and  that  court 
thereupon  decreed  that  complainants'  bill  be  dismissed. 
From  that  decree  an  appeal  was  prosecuted  to  the  Appellate 
Court  for  the  Fourth  District.  That  court,  on  considering 
the  case,  at  its  February  term,  1880,  affirmed  the  decree  of 
the  circuit  court.  The  complainants  appeal  from  this  decree, 
and  bring  the  case  before  us  for  review. 

To  sustain  the  claim  that  the  deed  of  Towner  to  Trover  & 
Miller  is  a  mortgage,  reliance  is  chiefly  placed  upon  the 
answer  of  Trover  and  Miller  and  the  deposition  of  Miller. 
That  portion  of  the  answer  which  counsel  rely  upon  is  as 
follows:  "  They  further  answer  and  say  that  some  time  during 
the  year  1863,  the  said  Jerome"  (meaning  Caprez)  "  was  in 
possession  of  said  lot  as  the  lessee  of  one  Norman  K.  Towner, 
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and  during  his  occupancy  thereof  the  said  lot  was  offered  for 
sale,  and  the  said  Jerome  applied  to  these  defendants  to  buy 
the  same  for  him,  he,  the  said  Jerome,  being  without  sufficient 
means  to  make  said  purchase;  that  these  defendants  did  agree 
with  the  said  Jerome  to  buy  the  said  lot  in  their  own  right, 
and  to  pay  for  the  same  $1500  in  cash,  and  gave  the  notes 
of  these  defendants,  two  in  number,  for  $500  each,  payable 
in  one  and  two  years,  and  when  the  entire  amount  should  be 
paid,  with  interest,  a  deed  was  to  be  made  to  said  Jerome." 

We  can  not  regard  this  as  admitting  a  transaction  which, 
in  legal  effect,  constitutes  a  mortgage.  They  bought  the  lot 
in  their  own  right— that  is,  as  we  understand  their  meaning, 
on  their  own  account.  They  loaned  no  money  to  Caprez. 
Caprez  did  not  even  sign  the  notes  for  the  deferred  payments, 
but  Trover  &  Miller  gave  their  own  notes  therefor.  It  is 
true  it  is  admitted  that  Caprez  was  to  have  a  deed  for  the 
property  when  the  entire  cost  of  the  property  and  interest 
thereon  should  be  paid  by  him  to  Trover  &  Miller.  But 
this,  as  we  understand  the  admission,  amounts  only  to  a  con- 
tract by  Trover  &  Miller  to  sell  the  property  to  Caprez  for 
that  amount,  and  convey  to  him  when  payment  shall  be  made. 

In  that  portion  of  the  answer  immediately  preceding  what 
has  been  quoted,  Trover  &  Miller  "deny  the  existence  of  any 
valid  agreement  between  them  and  said  Jerome,  by  which 
they  were  to  buy  and  hold  the  title  to  said  lot  for  said 
Jerome."  And  the  portion  of  the  answer  immediately  suc- 
ceeding the  part  quoted  and  relied  upon  by  appellants'  coun- 
sel, is  as  follows:  "That  said  agreement  was  not  evidenced 
by  any  memoranda  in  writing,  and  defendants  are  advised 
the  same  was  null  and  void ;  and  they  specially  plead  and 
rely  on  the  9th  section  of  chapter  59  of  the  Revised  Statutes 
of  the  State  of  Illinois,  which  is  as  follows:"  Then  is  copied 
the  section,  after  which  is  added:  "These  defendants  posi- 
tively deny  that  any  other  agreement  respecting  said  lot  was 
ever  made  between  said  Jerome  and  defendants." 
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It  is  but  just  to  take  into  consideration  these  parts  of  the 
answer  with  the  others,  and  when  they  are  all  considered 
together,  we  can  see  but  little  room  for  doubt  that  it  was 
designed  to  entirely  exclude  the  idea  of  a  mortgage,  and,  we 
think,  it  does  injustice  to  the  language  employed  to  say  that 
it  admits  facts  which,  in  legal  contemplation,  constitute  a 
mortgage. 

That  portion  of  Miller's  deposition  upon  which  special 
reliance  is  placed  by  counsel  for  appellants,  is  as  follows: 
"Something  less  than  two  years  before  Mr.  Caprez's  death, 
he  was  occupying  said  lot,  and  the  lot  was  offered  for  sale 
for  $2500.  Mr.  Caprez  wanted  to  buy  the  lot,  but  had  not 
the  means  to  do  so.  He  came  to  our  firm,  Trover  &  Miller, 
and  asked  us  to  purchase  the  lot,  wanting  us  to  advance  the 
first  payment,  $1500.  We  were  to  pay  that  amount  and  give 
our  notes  for  the  balance,  $500  each,  payable  in  one  and  two 
years.  He  was  then  to  pay  us  back  the  money  we  advanced, 
and  to  have  means  to  pay  the  two  notes  when  due,  paying  us 
interest  on  the  money  we  advanced.  When  he  did  that  we 
were  to  deed  him  the  lot.  He  had  at  the  time  of  the  pur- 
chase, about  $537.85,  which  portion  was  applied  as  a  part  of 
the  $1500  paid  by  us.  We  gave  our  notes,  as  stated,  for 
$500  each,  and  advanced  the  said  $1500,  less  the  amount  of 
$537.85  paid  by  Caprez  at  the  time  of  the  purchase." 

But  the  following  additional  statements  made  by  Miller  at 
the  same  time,  and  as  a  part  of  the  same  deposition,  should 
also  betaken  into  consideration:  "We  made  the  purchase 
expecting  to  take  the  chances  in  the  trade.  If  Caprez  paid 
for  it  according  to  agreement,  he  was  to  have  it;  if  any- 
thing happened  and  he  failed  to  do  so,  we  expected  to  foot 
the  bill  and  take  the  lot,  as  he  had  nothing  to  fall  back  on." 

This  deposition  was  taken  by  appellant  on  the  30th  of 
September,  1868,  nearly  three  years  before  the  First  National 
Bank  of  Cairo  was  made  defendant  to  the  bill.  Afterwards, 
and  on  the  22d  of  March,  1879,  when  the  bank  had  been 
made   defendant,  the  deposition  of  Miller  was  again  taken, 


1880.]  Caprez  et  al.  v.  Trover  et  al.  463 

Opinion  of  the  Court. 

this  time  by  appellees,  and,  before  proceeding  to  consider  its 
effect,  it  is  necessary  to  pass  upon  an  exception  taken  to  the 
ruling  of  the  circuit  court  in  permitting  it  to  be  read  upon 
the  hearing. 

The  ground  upon  which  this  exception  was  taken  was  that 
Miller  could  not  testify  of  his  own  motion,  because  appellants 
were  suing  as  heirs,  etc.  A  complete  answer  to  this  is, 
Miller  does  not  testify  of  his  own  motion.  Appellants  called 
and  examined  him  as  a  witness  at  their  own  instance,  before 
making  the  First  National  Bank  of  Cairo  a  defendant,  and 
used  that  deposition  on  the  hearing  to  make  out  a  case  against 
it.  The  bank  could  not  thus  be  deprived  of  the  right  of 
cross-examination.  It  was,  when  made  a  party,  entitled  to 
examine  the  witness  as  to  all  facts  testified  to  by  him  upon 
his  former  examination. 

In  this  deposition  Miller  testified:  "Caprez  made  an 
application  to  get  us  to  assist  him  to  buy  the  lot, — to  buy  it 
for  him.  He  never  applied  to  borrow  money  to  buy  the  lot, 
so  far  as  I  know.  Trover  &  Miller's  money  paid  for  the 
property  at  the  time  of  the  purchase.  They  agreed  to  let 
him  have  the  property  at  the  expiration  of  the  time  the  two 
notes  matured,  if  he  furnished  the  money  to  pay  them,  or 
had  the  money  deposited  with  us  to  meet  them  as  they  fell 
due.  *  *  *  The  agreement  between  Trover  &,  Miller 
and  Caprez  was  that  we  should  buy  the  lot  and  pay  for  it, 
and  when  the  deferred  notes  fell  due,  if  he  had  the  money 
with  us  to  pay  the  money  we  had  paid  and  to  pay  the  notes, 
we  would  then  sell  him  the  property  for  what  it  cost." 

Stephenson  v.  Thompson,  13  111.  186,  seems  to  be  entirely 
analogous,  in  all  substantial  matters,  to  the  present  case. 
There,  Thompson  purchased  the  property  in  controversy  at 
the  instance  of  Lindsay,  for  the  sum  of  $554.63,  of  which 
$2Q0  were  paid  down,  and  for  the  balance  Thompson  gave 
his  note  payable  in  five  months,  with  ten  per  cent  interest, 
which  he  subsequently  paid.  No  contract  in  writing  ever 
existed  between  Thompson  and  Lindsay  in  reference  to  the 
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land,  but  there  was  a  parol  understanding  between  them  that 
Thompson  should  convey  the  premises  to  Lindsay,  on  being 
reimbursed  his  advances  by  Lindsay.     The  court  said: 

"Upon  this  state  of  facts  it  is  very  clear  that  Lindsay  had 
no  such  interest  in  the  premises  as  could  be  asserted  in  a 
court  of  equity.  *  *  *  The  property  was  purchased  by 
Thompson  in  his  own  name  and  paid  for  with  his  own  money. 
He  was  not  guilty  of  any  bad  faith  in  taking  the  title  to 
himself,  but  he  received  it  with  the  knowledge  and  consent 
of  Lindsay.  The  most  that  can  be  said  is,  that  he  agreed  by 
parol  to  let  Lindsay  have  the  property  on  being  reimbursed 
his  advances.  But  how  does  this  differ  from  any  other  case, 
where  one  agrees  by  parol  to  convey  real  estate  to  another, 
on  the  payment  of  a  stipulated  price,  which  would  clearly  be 
a  case  directly  within  the  statute  which  declares  that  no 
action  shall  be  brought  upon  any  contract  for  the  sale  of 
lands,  unless  the  same  be  in  writing  and  signed  by  the  party 
to  be  charged  therewith?  A  verbal  agreement  to  purchase 
land  for  the  benefit  of  another  is  void,  under  the  Statute  of 
Frauds,  and  can  not  be  enforced  against  a  purchaser  who,  in 
the  absence  of  fraud,  has  paid  for  the  land  with  his  own 
money,  and  taken  a  conveyance  in  his  own  name."     *     *     * 

And  the  court,  after  holding  that  no  trust  could  arise  in 
favor  of  Lindsay  upon  the  facts  of  the  case,  in  respect  to  the 
point  there  urged,  that  Thompson  took  the  deed  as  a  mort- 
gage to  secure  himself,  said:  "It  has,  however,  been  insisted 
that  Thompson  took  the  deed  to  himself  as  a  security  for  the 
advances  he  made  for  Lindsay,  and  that  the  conveyance  is  to 
be  treated  as  a  mortgage.  The  money  paid  for  the  land  did 
not  come  from  Lindsay,  but  from  Thompson;  so,  also,  the 
deed  was  not  from  Lindsay,  but  from  the  sheriff,  whose  duty 
it  was  to  make  an  absolute  conveyance  of  all  the  debtor's 
interest  in  the  premises.  *  *  *  The  transaction 
between  Lindsay  and  Thompson  was  simply  a  contract  for  a 
purchase  of  the  premises  by  the  former  from  the  latter,  and 
did  not  possess  one  attribute  of  a  mortgage. " 
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So,  here,  the  money  paid  for  the  lot  did  not  come  from 
Caprez,  but  from  Trover  &  Miller.  The  deed  was  not  from 
Caprez,  but  from  Towner,  whose  duty  it  was  to  make  an  abso- 
lute conveyance  of  the  lot.  He  was  entitled  to  take  no  mort- 
gage, and  his  deed  was  executed  as  it  was  intended  by  all  the 
parties  it  should  be.  Indeed,  Caprez  never  had  an  interest 
in  the  lot  which  was  susceptible  of  being  mortgaged.  He 
never  had  the  legal  title — and  his  only  claim  of  an  equitable 
title  is  a  parol  contract  (condemned  by  the  Statute  of  Frauds,) 
that  the  lot  would  be  conveyed  to  him  upon  his  reimbursing 
Trover  &  Miller  their  outlays  in  purchasing  and  improv- 
ing it. 

The  circumstance  that,  in  the  account  of  Trover  &  Miller 
with  Caprez,  the  amounts  paid  for  the  lot  and  in  improving 
it,  are  entered  on  their  books  as  items  of  debt,  chargeable 
against  Caprez,  is  of  no  significance  in  proving  that  the  deed 
from  Towner  to  them  is  to  be  regarded  as  a  mortgage,  because 
it  is  entirely  consistent  with  the  parol  contract,  admitted  on 
all  hands,  that  Caprez  should  repay  Trover  &  Miller  these 
amounts,  and  in  consideration  thereof,  they  should  convey  to 
him  the  property;  and  the  same  may  be  said  in  respect  of  the 
failure  to  charge  Caprez  with  rent.  His  possession  is  to  be 
considered  as  that  of  purchaser,  under  a  parol  contract,  and 
not  that  of  mortgagor. 

There  is  another  circumstance  claimed  by  counsel  to  aid 
the  view  that  the  Towner  deed  should  be  considered  as  a 
mortgage,  which,  in  our  opinion,  has  no  such  effect. 

In  1863,  Caprez  contracted  with  one  Franz  Pohle,  to  sell 
him  an  undivided  half  of  the  lot.  This  was  known  to 
Trover.  Pohle  paid  Caprez  $2000  on  the  purchase.  Trover 
took  the  money  from  Caprez.  But  the  trade  fell  through 
because  Caprez  could  not  make  a  deed.  Trover  paid  Pohle 
his  money  back  again,  and  he  left  the  house.  Pohle  says, 
in  his  evidence:  "I  did  not  get  the  deed,  for  Caprez  said  he 
could  not  make  the  deed,  because  he  had  two  payments  to 
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make  on  the  lot  before  he  could  get  a  deed  himself."  This,  if 
not  strong  proof  that  Caprez  understood  he  had  a  mere  con- 
tract with  Trover  &  Miller  to  purchase  the  property,  is  cer- 
tainly entirely  consistent  with  that  view. 

Without  further  referring  to  the  evidence  in  detail,  we 
conclude  by  saying,  that  a  vital  defect  in  the  case  contended 
for  by  appellants  is,  Caprez  did  not,  at  the  time  of  the  con- 
veyance by  Towner  to  Trover  &  Miller,  have  either  a  legal  or 
equitable  estate  in  the  property,  but  only  a  parol  contract  with 
Trover  &  Miller,  that  they  would  sell  and  convey  to  him. 

It  is  not  claimed  that  the  case  made  is  one  in  which  a 
court  of  equity  would  decree  a  specific  performance  of  con- 
tract, nor  that  a  resulting  trust  in  favor  of  Caprez  has  been 
established,  so  it  is  unnecessary  to  consider  the  case  in  either 
of  those  aspects. 

The  present  case  differs  from  Reigard  v.  McNeil,  38  111. 
400,  and  Strong  et  al.  v.  Shea  et  al.  83  id.  575,  in  this :  In 
the  first  named  case  McNeil,  being  the  owner  of  land  which 
had  been  sold  on  execution,  and  which  was  subject  to  redemp- 
tion, borrowed  money  of  McGoon,  upon  the  agreement  that 
he  was  to  buy  in  the  land,  at  a  sheriff's  sale,  upon  a  junior 
judgment,  take  title  to  the  same,  and  hold  it  as  security  for  the 
repayment  of  the  borrowed  money.  In  the  last  named  case, 
Shea  was  the  owner  of  property  which  had  been  conveyed, 
in  trust,  to  secure  a  debt  to  Eisendrath,  and  a  deed  was  made 
by  the  trustee  conveying  the  property  to  Eisendrath.  Shea 
was  in  possession,  claiming  a  homestead  ;  Eisendrath  recog- 
nized and  allowed  Shea's  right  to  have  a  reconveyance  of  the 
property,  upon  being  reimbursed  his  outlay.  Boyer  agreed 
to  advance  this  sum  and  hold  the  title  to  secure  a  repayment 
of  the  amount. 

In  both  cases  there  was  a  prior  title,  which  could  be  the 
subject  of  a  mortgage,  and  in  both  a  loan ;  here  there  was 
neither  a  prior  title  in  Caprez  nor  a  loan. 
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We  think  the  circuit  and  Appellate  courts  properly  held 

there  was  no    mortgage,  and  the  decree,  dismissing  the  bill, 

was   right.       The  judgment    of   the    Appellate     Court    is 

affirmed. 

Judgment  affirmed. 


Francis  Lavalle 

v, 

Clovis  Soucy. 

Filed  at  ML  Vernon  November  4,  1880. 

1.  Mandamus — petition  must  show  a  clear  right.  A  writ  of  mandamus  will 
be  awarded  only  in  a  case  where  the  party  applying  for  it  shows  a  clear  right 
to  have  the  defendant  do  the  thing  which  is  sought  to  be  compelled  to  be 
done.  The  petition  must  show,  upon  its  face,  a  clear  right  to  the  relief 
demanded,  and  every  material  fact  on  which  the  petitioner  relies,  must  be 
distinctly  set  forth. 

2.  Where  a  petition  for  a  mandamus,  by  a  supervisor  of  Cahokia  Com- 
mons, against  his  predecessor,  alleged  that  at  the  time  of  the  election  of  the 
petitioner,  and  prior  thereto,  the  defendant  "  had  possession  and  control  of  all 
the  books,  papers  and  moneys  belonging  to  the  said  Commons,"  which  he 
refused  to  deliver  over  to  the  petitioner  on  demand,  but  failed  to  state  that 
there  were  any  books,  papers  and  moneys  belonging  to  the  Commons,  it  was 
held  that  the  petition  was  bad  on  demurrer. 

3.  Same — supervisor  must  pay  moneys  to  the  trustees.  The  supervisor  of  the 
Cahokia  Commons  is  required,  by  statute,  to  pay  over  certain  moneys  in  his 
hands  to  the  trustees  of  the  village  of  Cahokia,  and  not  to  his  successor  in 
office,  so  it  did  not  appear  that  the  petitioner  was  entitled  to  receive  from  his 
predecessor  in  office  moneys  in  his  hands,  if  any  there  were. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District; 
the  Hon.  Tazewell  B.  Tanner,  presiding  Justice,  and  Hon. 
James  C.  Allen  and  Hon.  David  J.  Baker,  Justices ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  Clair  county;  the  Hon.  William  H.  Snyder,  Judge, 
presiding. 
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Briefs  for  the  Appellant  and  the  Appellee.     Opinion  of  the  Court, 

Mr.  M.  Millard,  Mr.  K.  A.  Halbert,  and  Mr.  C.  F. 
Noetling,  for  the  appellant : 

A  writ  of  mandamus  will  be  awarded  only  in  a  case  where 
the  party  applying  for  it  shows  a  clear  right  to  have  the  thing 
sought  by  it  done  by  the  person  or  body  sought  to  be  coerced. 
The  People  v.  Glann,  70  111.  232. 

It  will  not  lie  where  the  right  thereto  does  not  clearly 
appear.  The  People  v.  Chine,  63  111.  394;  The  People  v. 
Fowler,  55  K  Y.  252. 

And  the  petition  must  show  such  right.  The  People  v. 
Huntoon,  71  111.  536;  Tapping  on  Maud.  320. 

It  will  not  issue  where  the  demand  has  been  made  by  the 
wrong  person.     School  Directors  v.  The  People,  79  111.  511. 

The  mandatory  clause  should  be  in  conformity  with  the 
legal  obligation  of  the  respondent,  and  if  it  exceeds  the 
limits  of  such  legal  obligation,  it  is  void.  Chance  v.  Semple, 
1  Iowa,  179. 

The  supervisor  has  no  right  to  call  upon  his  predecessor 
for  a  settlement  of  accounts,  or  to  demand  or  receive  any 
money  from  him.  His  duty  is  to  pay  all  moneys,  received 
for  rents,  to  the  school  trustees,  who  are,  in  turn,  to  account 
to  the  inhabitants  annually.  Sess.  Laws  1841,  pp.  65,  6Q; 
School  Directors  v.  The  People,  79  111.  511. 

Mr.  James  M.  Dill,  for  the  appellee: 

The  petition  sets  out  a  good  cause  of  action,  and  the  facts 
are  all  admitted  by  the  demurrer.  Mandamus  is  the  proper 
remedy.  The  People,  etc.  v.  Head,  25  111.325;  The  People, 
etc.  v.  Kilduff,  15  id.  492. 

The  statute  gives  this  action,  although  there  may  be  other 
remedies.     Rev.  Stat.  1874,  ch.  87,  §  9,  p.  692. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 
Court : 

This  is  a  petition  for  mandamus,  filed  in  the  circuit  court 
of  St.    Clair  county,  by   Soucy,  stating   that   he   was   elected 
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supervisor  of  the  village  of  Cahokia  Commons,  and  qualified 
as  such,  and  at  the  time  of  his  election,  and  for  several  years 
prior  thereto,  Lavalle  had  held  that  office,  and  as  such  officer 
had  "  possession  and  control  of  all  the  books,  papers  and 
moneys  of  said  Commons,"  and  that,  notwithstanding  the 
expiration  of  his  term,  and  the  fact  that  he  was  no  longer 
entitled  to  the  possession  of  such  books,  papers  and  moneys, 
Lavalle  refused  and  still  refuses  to  deliver  the  same  to  the 
possession  and  custody  of  the  petitioner. 

It  is  also  alleged  in  the  petition  that  the  petitioner  demanded, 
in  writing,  from  Lavalle  the  possession  of  such  books,  papers 
and  moneys,  on  the  27th  of  March,  1878,  and  that  Lavalle 
refused  to  comply. 

Lavalle  appeared  and  demurred  to  this  petition.  The 
circuit  court  overruled  the  demurrer,  awarded  the  writ  of 
mandamus  as  sought,  and  gave  judgment  against  Lavalle  for 
the  costs.  From  this  judgment  he  appealed  to  the  Appellate 
Court  for  the  Fourth  District,  where  that  judgment  was 
affirmed,  and  Lavalle  appeals  to  this  court. 

The  only  question  presented  is,  the  sufficiency  of  the  peti- 
tion. Appellant  insists  that  the  demurrer  should  have  been 
sustained.  The  petition  is  clearly  insufficient.  A  writ  of 
mandamus  will  be  awarded  only  in  a  case  where  the  party 
applying  for  it  shows  a  clear  right  to  have  the  defendant  do 
the  thing  which  he  fe  sought  to  be  compelled,  by  mandamus, 
to  do.  The  People  v.  Glann,  70  111.  232.  The  petition 
must  show,  upon  its  face,  a  clear  right  to  the  relief  demanded, 
and  every  material  fact  on  which  the  petitioner  relies  must 
be  distinctly  set  forth. 

This  petition  alleges  that  Lavalle,  at  the  time  of  the  elec- 
tion of  petitioner,  and  prior  thereto,  "had  possession  and 
control  of  all  the  books,  papers  and  moneys,  belonging  to  the 
said  Commons,"  but  there  is  no  direct  allegation  that  there  were 
any  books,  papers  or  moneys  belonging  to  the  said  Commons. 
Nor  does  it  appear,  from  any  statute,  that  the  supervisor  was 
entitled  to  the  custody  of  all  the  books,  papers  and  moneys 
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belonging  to  the  Commons  of  the  village  of  Cahokia.  We 
find  no  statute,  and  we  are  referred  to  none,  requiring  such 
supervisor  to  deliver  to  his  successor  the  books,  papers  or 
money  belonging  to  Cahokia  Commons.  It  devolves  upon 
Soucy  to  show  that,  in  fact,  there  were  certain  books,  etc.,  in 
the  custody  of  Lavalle,  and  that  petitioner  was,  by  law,  enti- 
tled to  the  same.  As  to  certain  moneys,  the  supervisor  is 
required,  by  statute,  to  pay  them  over  to  the  trustees  of 
the  village  of  Cahokia,  if  he  has  such  moneys  in  his  hands. 
The  petitioner,  as  successor  to  Lavalle,  was  not  entitled  to 
such  moneys,  if  any,  belonging  to  Cahokia  Commons,  in 
the  custody  of  Lavalle.  The  judgment,  in  this  case,  required 
him  to  pay  over  such  moneys  to  the  petitioner.  Upon  that 
ground,  if  upon  none  other,  the  judgment  was  clearly  erro- 
neous, and  must  be  reversed. 

Judgment  reversed. 


Indianapolis  and  St.  Louis  Railroad  Co. 
v. 
Robert  F.  Estes. 

Filed  at  Mi.  Vernon  October  2,  1880. — Rehearing  denied  November  5,  1880. 

1.  Law  and  fact.  It  is  a  question  of  law  whether  there  is  evidence  tend- 
ing to  prove  a  cause  of  action,  but  it  is  a  question  of  fact  whether  the  weight 
of  evidence  establishes  a  cause  of  action. 

2.  Negligence — use  of  defective  machinery.  It  is  the  duty  of  a  railway- 
company  to  furnish,  for  the  use  of  its  road,  suitable  and  safe  machinery,  and  if 
a  fireman,  while  in  the  employ  of  the  company,  and  discharging  his  duty,  with- 
out fault  on  his  part,  in  consequence  of  an  unsafe  and  improper  pilot  or  cow- 
catcher, used  by  the  company  with  knowledge  of  its  defects,  receives  a  per- 
sonal injury,  the  company  will  be  liable  to  him. 

3.  Practice — specific  objection.  An  objection  to  the  admission  of  evidence 
in  the  trial  court,  upon  the  ground  of  an  alleged  variance  between  the  allega- 
tions in  the  declaration  and  the  proof  objected  to,  can  not  avail  in  this  court 
unless  that  specific  ground  of  objection  was  made  in  the  trial  court,  as,  had 
such  ground  of  objection  been  specifically  made,  it  could  have  been  obviated 
by  an  amendment  of  the  declaration. 
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Appeal  from  the  Appellate  Court  for  the  Fourth  District; 
the  Hon.  Tazewell  B.  Tanner,  presiding  Justice,  and  Hon. 
George  W.  Wall,  and  Hon.  James  C.  Allen,  Justices; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  Clair  county;  the  sHon.  William  H.  Snyder,  Judge, 
presiding. 

Mr.  B.  W.  Hanna,  and  Messrs.  Wilderman  &  Hamill, 
for  the  appellant. 

Mr.  James  M.  Dill,  for  the  appellee. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 
Court : 

This  is  an  action  brought  by  Estes,  against  the  railroad 
company,  for  injuries  received  by  the  plaintiff  while  doing 
the  duties  of  fireman  upon  a  locomotive  of  the  defendant. 

The  allegation  is,  that  the  injuries  resulted  from  an  imper- 
fection in  the  construction  of  the  pilot  or  cow-catcher,  and 
that  defendant  had  notice  of  this  imperfection,  and  had  neg- 
lected to  repair  it,  and  that  plaintiff  had  reason  to  believe 
and  did  believe  that  it  had  been  repaired.  The  defendant 
pleaded  not  guilty.  The  issue  was  tried  by  a  jury,  and  a 
verdict  rendered  for  the  plaintiff,  and  his  damages  assessed  at 
$3000.  Motion  for  a  new  trial  was  overruled,  and  judgment 
rendered  upon  the  verdict.  Defendant  appealed  to  the  Appel- 
late Court  for  the  Fourth  District.  There  the  judgment  was 
affirmed,  and  from  that  judgment  of  affirmance  defendant 
appeals  to  this  court. 

The  errors  assigned  in  this  court  are  general,  and  claim, 
simply,  that  the  Appellate  Court  erred  in  affirming  and  not 
reversing  the  judgment  of  the  circuit  court. 

In  examining  the  errors  assigned  upon  the  record  in  the 
Appellate  Court,  it  appears  it  was  there  insisted  that  the  cir- 
cuit court  erred  in  refusing  to  grant  a  new  trial ;  that  it  erred 
in  admitting   improper  evidence   in  behalf  of  the  plaintiff, 
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in  refusing  proper  evidence  in  behalf  of  the  defendant,  and 
in  giving  an  improper  instruction  asked  by  the  plaintiff.  It 
was  there  insisted,  also,  that  the  verdict  of  the  jury  was  not 
supported  by  law  or  the  evidence,  and  that  the  court  erred  in 
rendering  judgment  in  favor  of  the  plaintiff. 

As  to  questions  of  fact,  the  decision  of  the  Appellate 
Court  can  not  be  reviewed  in  this  court.  It  is  a  question  of 
law  whether  there  is  evidence  tending  to  prove  a  cause  of 
action.  It  is  a  question  of  fact  whether  the  weight  of  evi- 
dence establishes  a  cause  of  action. 

We  have  examined  the  evidence  in  this  case,  and  find 
evidence  tending  to  prove  every  essential  element  of  a  cause 
of  action  in  the  plaintiff.  There  is  evidence  tending  to  con- 
tradict this,  but  the  decision  of  the  Appellate  Court,  as  to  the 
weight  of  the  evidence,  must  govern.  The  chief  part  of 
appellant's  argument  in  this  court  is  addressed  to  the  ques- 
tion of  the  weight  of  evidence,  (a  question  not  before  us,)  and 
the  questions  of  law  in  the  case  received  but  little  discussion 
in  the  argument. 

There  were  but  few  exceptions  taken  upon  the  trial  in 
relation  to  the  admissibility  of  evidence.  We  have  exam- 
ined each  of  them  carefully,  and  we  find  nothing  of  any 
moment — nothing  sufficient  to  justify  a  reversal  of  the  judg- 
ment for  error  in  that  regard.  The  only  instruction  to  which 
exception  was  taken  by  appellant,  was  in  the  following  words: 

"  This  court  instructs  the  jury  that  it  was  the  duty  of  defend- 
ant to  furnish,  for  use  on  its  road,  suitable  and  safe  machinery, 
and  the  law  imposes  upon  defendant  a  high  degree  of  care  in 
this  regard.  Therefore,  if  the  jury  believe,  from  the  evidence, 
that  plaintiff,  without  fault  on  his  part,  was  injured  in  conse- 
quence of  an  unsafe  and  improper  pilot,  knowingly  used  by 
defendant,  then  the  jury  should  find  for  plaintiff,  and  assess 
his  damages  at  such  sum  as  the  jury  may  believe,  from  the 
evidence,  he  is  entitled  to  recover,  not  exceeding  the  amount 
claimed  in  the  declaration." 
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It  is  not  perceived  that  this  instruction  is  faulty  in  any 
respect. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 

Subsequently,  on  an  application  for  a  rehearing,  the  follow- 
ing additional  opinion  was  filed: 

Mr.  Chief  Justice  Dickey: 

On  petition  for  a  rehearing,  it  is  insisted  that  the  evidence 
does  not  correspond  with  the  allegations  of  the  declaration, 
in  this:  The  averment  is,  that  at  the  time  of  the  injury, 
the  plaintiff  had  no  knowledge  of  the  improper  condition  of 
the  pilot,  by  which,  it  is  alleged,  the  injury  was  caused; 
whereas,  the  testimony  of  the  plaintiff  is,  that  he  measured 
the  elevation  of  the  pilot  just  one  week  before,  and  found  it 
in  an  unsafe  condition,  and  therefore  did  know  its  dangerous 
condition.  It  is  also  said  that  the  proof  tending  to  show  that 
he  reported  the  condition  of A  the  pilot,  and  was  assured  that 
it  would  be  properly  fixed,  can  be  of  no  avail  to  the  plaintiff, 
because  there  is  no  allegation  in  the  declaration  that  he  was 
induced  to  continue  to  run  on  the  engine  by  a  promise  that 
the  pilot  would  be  fixed. 

Our  attention  was  not  distinctly  called  to  this  supposed 
variance  between  the  allegations  and  proofs,  until  the  pre- 
sentation of  this  petition.  Had  it  been,  it  would  have  been 
noticed,  but  could  have  been  of  no  benefit  to  appellant. 

When  the  evidence  was  offered  (tending  to  prove  that 
plaintiff  called  the  attention  of  the  engineer  to  the  dangerous 
condition  of  the  pilot,  and  was  assured  that  it  would  be  fixed,) 
defendant  did  object  to  it,  but  the  objection  was  not  placed 
upon  the  ground  of  a  variance  from  the  declaration.  Had 
this  ground  of  objection  been  pointed  out  to  the  circuit  court, 
the  objection  might  have  been  at  once  obviated,  under  our 
statute,  by  an  amendment  of  the  declaration.  We  have  here- 
tofore held  that  an  objection  of  this  kind,  which,  if  specially 
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pointed  out  to  the  circuit  court,  may  be  at  once  obviated, 
can  be  of  no  avail,  unless  the  attention  of  the  circuit  court  is 
specially  called  to  the  point.  A  case  ought  not  to  be  reversed 
in  this  court,  on  a  question  which'  the  circuit  court  did  not, 
in  fact,  decide,  and  which,  if  presented  to  that  court,  might 
have  been  at  once  obviated. 

The  objection  to  the  admissibility  of  this  evidence  which 
was  presented  to  this  court  on  the  hearing,  by  appellant,  was 
not  that  of  a  variance,  but  was  that  the  notice  of  the  condi- 
tion of  the  pilot  was  not  given  to  the  appropriate  officer,  it 
being  insisted  that  it  was  no  part  of  the  duty  of  the  engineer, 
to  whom  notice  was  given,  to  have  the  pilot  fixed.  This  did 
not  raise  the  question  now  presented. 

The  writer  of  this  opinion  thinks,  also,  that  the  proof  com- 
plained of  was  admissible  under  the  declaration.  The  vital 
question  was,  did  the  plaintiff  know  of  the  defective  condi- 
tion of  the  pilot  at  the  time  of  the  injury,  so  that  his  own 
imprudence  in  knowingly  using  a  dangerous  instrument  did 
contribute,  materially,  to  the  injury.  He  did  know  it  was  in 
bad  condition  one  week  before,  but  the  proof  is  that  he  then 
called  the  attention  of  the  engineer  to  its  condition,  and  he 
promised  to  have  it  fixed;  and  between  that  time  and  the  trip 
on  which  the  injury  occurred,  plaintiff  was  off  the  road, 
and  used  the  engine  on  that  trip  on  the  belief  that  the  pilot 
had  been  fixed;  and  so  he  did  not  know  that  the  pilot  was 
in  an  unsafe  condition  when  he  was  making  the  use  of  it  in 
which  the  injury  occurred. 

Be  this  as  it  may,  we  all  agree  that  the  objection  to  the 
proof,  on  the  ground  of  a  variance,  can  not  be  raised  in  this 
court,  unless  the  question  was  distinctly  submitted  to  the 
circuit  court. 

The  petition  for  rehearing  is  denied. 

Petition  denied. 


1880.]        Stern  et  ah  v.  The  People,  use,  etc.  475 

Syllabus.     Brief  for  the  Appellants. 

Christian  Stern  et  al. 

v. 

The  People,  for  use,  etc. 

Filed  at  ML    Vernon  November  11,  1880. 

1.  New  trial — no  exception  taken  to  ruling.  Where  the  bill  of  exceptions 
fails  to  show  an  exception  taken  to  the  decision  of  the  court  overruling  a 
motion  for  a  new  trial,  it  will  be  understood  that  the  party  acquiesced  in  the 
decision,  and  it  can  not  be  assigned  for  error. 

2.  Official  bond — misappropriation  of  funds  in  former  term — liability  of 
sureties.  In  an  action  upon  a  county  treasurer's  bond,  given  for  his  term  of 
office  commencing  December,  1877,  to  recover  for  moneys  misappropriated 
and  not  paid  to  his  successor  after  his  removal  from  office,  the  sureties 
pleaded  that  the  principal  was  treasurer  of  the  county  for  a  term  of  two 
years  from  December  1,  1875,  to  December  1,  1877;  that  he  defaulted 
during  that  term,  and  that  the  sum  of  money  alleged  to  have  been  in  his 
hands  on  the  day  mentioned  in  the  declaration  had  been  misappropriated 
during  that  term; — to  which  plea  the  court  sustained  a  demurrer:  Held, 
that  the  court  erred  in  sustaining  the  demurrer.  If  the  defaulting  officer 
misappropriated  funds  that  came  to  him  in  his  official  capacity,  during  a  term 
of  office  when  defendants  were  not  his  sureties,  they  were  under  no  legal 
obligation  to  make  good  such  defalcation. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of  St. 
Clair  county;  the  Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  G.  &  G.  A.  Kgerner,  for  the  appellants: 
The  second  plea  was  good.  It  seems  to  be  the  settled  law 
that  when  an  officer  has  been  successively  elected  or  appointed, 
and  has  given  a  bond  for  each  term,  and  has  received  and 
appropriated  to  his  own  use  moneys  received  ivithin  one 
term,  the  securities  for  another  term  are  not  liable.  Vivian 
v.  Otis,  24  "Wis.  518 ;  Townsend  v.  Everett,  4  Ala.  607 ;  Thomas 
v.  Patterson,  9  id.  484;  Coons  et  al.  v.  The  People,  76  111.  383. 
So  it  was  held,  that  if  a  collector  for  1872,  had  in  that  year 
squandered  the  money  received  by  him  during  that  year,  the 
securities  for  1872  would  be  liable,  and  not  the  securities  for 
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1873.  38  N.  J.  Law  K.  255;  Detroit  v.  Weber,  29  Mich. 
25;  Paw  Paw  v.  Eggleston,  25  id.  35. 

It  was  held  in  Mississippi,  that  if  a  city  treasurer  is 
intrusted  with  the  safe  keeping'  of  public  money,  upon  his 
election  for  a  second  term  transfers  to  his  books  for  that 
term,  and  charges  himself  with  the  balance  of  the  money  for 
which  he  is  accountable  at  the  end  of  the  first  term,  it  will 
be  competent  for  the  sureties  on  his  bond  for  the  second  term 
to  show  that  the  balance  so  charged  was  not  on  hand  in  cash 
at  the  time,  but  had  been  previously  misapplied  by  the  officer. 
Mann  v.  Yazoo,  31  Miss.  574. 

While  returns  of  a  principal  may  be  prima,  facie  evidence, 
the  weight  of  authority  seems  to  be  undoubtedly  against 
making  them  conclusive  evidence  against  his  sureties.  State 
v.  Rhoades,  6  Nevada,  352;  Bissell  v.  Sexton,  66  N.  Y.  55; 
United  States  v.  Boyd,  5  Nevada,  29. 

In  Nolly  v.  Calloway  County,  11  Mo.  497,  the  court  say: 
"The  settlements  by  a  county  treasurer  with  the  county  court 
were  not  conclusive  on  his  sureties,  but  may  be  explained  or 
disproved  by  them."  See,  also,  4  Ala.  607,  above  cited, 
and  Washington  County  v.  Doan,  27  Grattan,  608. 

The  cases  on  which  the  decision  in  Morley  v.  Metamora 
rests,  when  examined,  will  not  prove  satisfactory. 

Baker  v.  Preston,  1  Gilm.  (Va.  K.)  235,  was  overruled  in 
McDonald  v.  Burnioells,  Admr,  4  Rand.  317;  Craddock 
v.  Turner,  Admx.  6  Leigh,  116. 

Nolly  v.  Calloway  County,  supra,  expressly  overrules  the 
case  of  Baker  v.  Preston. 

The  Indiana  case,  State  v.  Grammer,  29  Ind.  530,  rests 
exclusively  on  the  Virginia  case,  Baker  v.  Preston. 

In  addition  to  the  cases  already  cited,  that  sureties  are 
only  bound  for  the  defalcation  within  the  term  in  which  they 
accrue,  we  cite:  Meyers  v.  United  States,  1  McLean,  498; 
Farrar  et  al.  v.  United  States,  5  Peters,  383 ;  Inhabitants  of 
Rochester  v.  Randolph  et  al.  105  Mass.  295 ;  United  States 
v.   Eckford's   Exrs.    1    How.   257;  Bruce  v.    United    States, 
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17  id.  437;  Peterson  v.  Inhabitants  of  Toivnship,  38  N.  Y. 
255;  County  of  Mahaska  v.  Ingalls,  16  Iowa,  85;  Bessinger 
v.  Dickinson,  20  id.  261. 

Messrs.  Wilderman  &  Hamill,  Mr.  R.  A.  Halbert, 
and  Mr.  G.  W.  Brockhatjs,  for  the  appellee: 

Where  the  bill  of  exceptions  does  not  show  affirmatively 
that  exception  was  taken  to  the  overruling  of  a  motion  for  a 
new  trial,  the  finding  of  the  court,  or  the  rendition  of  the 
judgment,  the  action  of  the  court  in  that  behalf  can  not  be 
assigned  for  error.  Dickhut  v.  Durrett,  11  111.  72;  Pottle 
v.  McWhorter,  13  id.  454;  McClurken  v.  Ewing,  42  id.  283; 
Gill  v.  The  People,  42  id.  321;  Drew  v.  Beall,  62  id.  164; 
Board  of  Trustees  v.  Meisenheimer ,  89  id.  151 ;  Daw  v.  Fletcher, 
84  id.  45. 

A  motion  for  a  new  trial  must  be  made,  although  the  cause 
wras  tried  before  the  court  without  a  jury.  Bills  v.  Stanton, 
69  111.  51 ;  Nimmo  v.  Kuykendall,  85  id.  476 ;  Sherman 
v.  Skinner,  83  id.  584;  David  M.  Force  Manf.  Co.  v.  Horton, 
74  id.  310. 

The  bill  of  exceptions  is  conclusive  that  no  exception  was 
taken  in  the  court  below  on  the  trial.  Chicago,  Burlington 
and  Quincy  B.  B.  Co.  v.  Dee,  68  111.  576;  David  M.  Force 
Manf.    Co.  v.  Horton,  74  id.  310. 

The  second  plea  is  bad.  Where  an  officer  misapplies 
moneys  in  his  hands,  but  makes  his  regular  accountings,  they 
are  deemed  in  the  eyes  of  the  law  to  be  in  his  hands,  even 
though  he  may  borrow  them  for  this  purpose.  Pinkstaff 
v.  The  People,  59  111.  148;  Roper  v.  Treasurer  of  Sangamon 
jodge,  91  id.  518;  Morley  v.  Town  of  Metamora,  78  id.  394; 
Coons  v.  The  People,  76  id.  283;  Bruce  v.  United  States, 
17  How.  437;  Ingraham  v.  Marine  Bank,  13  Mass.  208. 

The  law  requiring  periodical  examinations  of  the  accounts 
of  officers  is  for  the  benefit  of  the  public,  and  not  for  the 
benefit  of  sureties,  and  they  have  no  right  to  rely  upon  it. 
Detroit  v.  Weber,  26  Mich.  284;    United  States  v.  Kirkpatrick, 
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9  Wheat.  720;    United  States  v.  Vanzandt,  11  id.  184;  Ryan 
v.  United  States,  19  Wall.  514. 

Per  Curiam  :  This  action  was- brought  in  debt,  in  the  name 
of  the  People  for  the  use  of  the  county  of  St.  Clair,  on  the 
bond  of  George  W.  Sieber,  formerly  treasurer  of  that  county, 
and  was  brought  against  the  treasurer  and  his  sureties  on  his 
bond  of  the  date  of  November  26,  1877.  By  way  of  recitals, 
it  is  averred,  among  other  things,  in  the  declaration,  that 
Sieber  was  elected  treasurer  of  the  county  of  St.  Clair  at  the 
November  election,  1877,  and  on  the  26th  day  of  the  same 
month  gave  the  usual  bond  as  such  treasurer  with  defendants 
as  his  sureties;  that  on  the  first  Monday  of  December,  1877, 
he  took  upon  himself  the  performance  of  the  duties  of  such 
office  until  the  11th  day  of  February,  1879,  when  failing 
and  refusing  to  make  reports  of  his  official  acts  and  doings, 
as  was  his  duty  under  the  law,  and  as  he  was  requested  to  do 
by  the  proper  authorities  of  the  county,  and  because  he  failed 
to  answer  to  the  county  board  touching  the  funds  then  and 
previously  in  his  hands  as  treasurer  of  the  county,  he  was, 
by  order  of  the  board  made  on  that  day,  removed  from  office, 
and  Madison  T.  Stookey  was  then  appointed  his  successor,  as 
the  board  might  lawfully  do  under  the  statute,  having  first 
determined  that  Sieber  was  a  defaulter,  and  Madison  T. 
Stookey  took  upon  himself  the  performance  of  the  duties  of 
the  office  of  county  treasurer,  and  still  is  treasurer  of  such 
county.  The  averment  then  is,  that  Sieber  was  and  still  is 
in  arrears  with  the  county,  and  although  he  has  in  his  hands 
a  large  sum  of  money,  to-wit,  $50,000,  belonging  to  said 
county,  and  which  said  sum  was  received  by  him  as  county 
treasurer,  and,  although  it  was  his  duty  to  pay  over  to 
his  successor  in  office  the  funds  so  remaining  in  his  hands, 
he  had  failed  and  refused  so  to  do,  whereby  an  action  had 
accrued  against  defendants.  All  the  defendants,  except  Sieber, 
pleaded  to  the  declaration,  and  the  court,  to  whom  the  cause 
was  submitted   for  trial,  found  the  issues  on  the  evidence  in 
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favor  of  plaintiffs,  and  rendered  judgment  against  defendants 
for  the  sum  named  in  the  bond,  as  debt,  and  damages  in  the 
sum  Sieber  was  in  arrears  to  the  county, — the  debt  to  be  dis- 
charged on  the  payment  of  the  damages.  That  judgment 
was  affirmed  on  the  appeal  of  defendants  in  the  Appellate 
Court,  and   now  they  bring  the  case  to  this  court  on  appeal. 

It  appears  from  the  bill  of  exceptions  contained  in  the 
record  that  defendants  entered  a  motion  in  the  circuit  court 
for  a  new  trial,  assigning  causes  therefor  in  writing,  but  it 
does  not  appear  any  exception  was  taken  by  defendants  to 
the  decision  of  the  court  overruling  such  motion.  As  there 
was  no  exception  taken  to  the  decision  overruling  the  motion 
made  for  a  new  trial,  it  will  be  understood  defendants  acqui- 
esced in  the  decision  of  the  court  on  that  motion.  Hence 
only  the  questions  arising  on  the  pleadings  can  be  considered 
as  the  case  comes  before  this  court. 

All  of  defendants,  except  Sieber,  severally  pleaded  non  est 
factum,  which  plea  was  verified  by  affidavit,  and  with  that 
plea  filed  a  number  of  special  pleas.  Under  the  view  taken 
by  a  majority  of  the  court  it  will  only  be  necessary  to  notice 
the  second  special  plea.  That  plea  alleges  that  the  bond 
upon  which  defendants  were  sureties  was  for  the  term  com- 
mencing December,  1877;  that  Seiber  was  treasurer  of  the 
county  of  St.  Clair  for  a  term  of  two  years,  from  December, 
1875,  to  December,  1877  ;  that  he  defaulted  during  that  term, 
and  that  the  sum  of  money  alleged  to  have  been  in  his  hands 
on  the  day  mentioned  in  the  declaration  had  been  misappro- 
priated during  that  term.  The  court  improperly  sustained 
a  demurrer  to  that  plea.  No  reason  is  perceived  why  it  does 
not  present  a  full  defence  to  the  cause  of  action  alleged 
against  defendants.  If  the  defaulting  officer  misappropriated 
funds  that  came  to  him  in  his  official  capacity  during  a  term 
of  office  when  defendants  were  not  his  sureties,  they  were 
under  no  legal  obligation  to  make  good  such  defalcation. 
That  obligation  rested  upon  his  sureties  on  his  bond  for  the 
term  in  which   the    misappropriation    occurred.     It   is    but 
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stating  a  truism  to  say  if  the  funds  were  misappropriated 
during  a  former  term,  it  was  not  possible  for  him  to  deliver 
them  to  his  successor.  The  fact  such  officer  was  his  own 
successor  can  make  no  difference. 

The  case  of  Coons  v.  The  People,  76  111.  383,  is  an  authority 
in  point.  That  was  a  case  where  taxes  were  collected  by  a 
collector  and  orders  taken  up  during  his  first  term  of  office, 
and  he  failed  to  make  a  report  of  his  acts  and  to  make  a  set- 
tlement with  the  proper  county  authorities,  when  required  by 
law,  at  the  expiration  of  his  term.  The  same  person  was 
elected  his  own  successor,  and  in  an  action  on  his  bond  given 
for  the  performance  of  his  official  duties  during  his  first  term 
of  office,  it  was  held  his  sureties  on  that  bond  were  liable  for 
his  default,  and  the  reason  assigned  was  that  the  collector 
failed  to  make  a  report  and  settle  with  the  county  board  when 
required  by  law. 

The  case  of  Morley  v.  Town  of  Metamora,  78  111.  394,  differs 
essentially  in  its  facts  and  the  principle  declared,  from  Coons' 
case  cited  supra.  In  Morley  v.  Town  of  Metamora,  the  default- 
ing officer  made  his  report  at  the  end  of  his  first  term,  showing 
a  definite  sum  remaining  in  his  hands  as  his  own  successor. 
The  report  was  approved  by  the  auditing  board,  whose  duty  it 
was  to  examine  the  same,  and  the  sureties  on  the  second  bond 
had  notice  of  what  the  record  disclosed  in  that  respect.  It 
was  a  reasonable  conclusion  that  they  assumed  by  their  sure- 
tyship the  obligation  that  rested  upon  their  principal,  as 
appeared  by  his  own  report  on  file  at  the  time  they  entered 
into  such  obligation. 

Conceding  the  fact  as  alleged  in  the  second  plea,  that  the 
misappropriation  of  the  funds  by  Sieber  did  in  fact  occur 
during  a  previous  term  when  defendants  were  not  his  sureties, 
a  majority  of  the  court  are  of  opinion  the  plea  shows  a 
defence  to  the  action.  Whether  the  facts  averred  in  this  plea 
are  true,  is  a  matter  of  evidence,  and  the  burden  of  proving 
them,  of  course,  rests  on  defendants. 
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Syllabus.     Brief  for  the  Appellants. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 

the  cause  remanded  to  that  court  with  directions  to  reverse 

the  judgment  of  the  circuit  court,  on  account  of  the  error  of 

that  court  in   sustaining  the   demurrer   to   the   second   plea, 

and  remand  the  cause,  with  leave  to  plaintiffs  to  reply  to  the 

plea,  and  for  a  new  trial. 

Judgment  reversed. 


The  People  of  the  State  of  Illinois 
v. 
Thomas  Biggins. 

Filed  at  ML  Vernon  November  11,  1880. 

1.  Lien  for  taxes — remedy  to  enforce  the  same — jurisdiction  in  chancery.  A 
court  of  chancery  has  no  jurisdiction  to  enforce  the  lien  upon  real  estate 
given  by  statute  for  taxes  assessed  thereon.  Such  lien  is  purely  legal  in  its 
character,  the  creature  of  the  statute,  not  arising  upon  contract,  and  can  be 
enforced  in  the  mode  provided  by  the  law  of  its  creation,  and  in  no  other  mode. 

2.  If  the  Revenue  law  be  defective  in  respect  of  the  remedy  provided  for 
enforcing  such  a  lien,  that  is  a  matter  of  legislative  concern,  not  calling 
upon  the  courts  to  provide  a  remedy  by  extending  the  equitable  jurisdiction 
beyond  its  recognized  limits. 

3.  Nor  does  the  fact  that  it  is  the  State  which  is  seeking  to  enforce  the 
lien,  operate  in  any  way  to  change  the  rule  upon  the  question  of  jurisdiction. 
The  officers  of  the  State,  in  the  collection  of  revenue,  are  as  much  bound  to 
observe  the  law  and  to  proceed  in  the  mode  pointed  out  by  the  statute,  as  an 
individual  is  required  to  observe  the  law  in  the  enforcement  of  any  right. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Madison  county;  the  Hon.  William  H.  Snyder,  Judge, 
presiding. 

Mr.  C.  L.  Cook,  and  Messrs.  Wise  &  Davis,  for  the 
appellants  : 

By  law,  the  taxes  due  on  real  estate  are  a  lien  on  the  same 
from  the  first  day  of  May  in  the  year  in  which  they  are 
31—96  III. 
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levied,  until  the  same  are  paid.  Rev.  Stat.  1877,  Revenue  chap., 
sec.  253,  p.  855. 

The  remedy  provided  by  the  statute,  for  the  collection  of 
taxes,  is  not  exclusive.  The  State  may  bring  a  suit  at  law 
for  the  same,  or  use  the  remedy  it  sees  fit;  being  sovereign, 
the  statute  has  no  application  to  it.  Dollar  Savings  Bank  v. 
United  States,  19  Wall.  227;  City  of  Dubuque  v.  Ill  Central 
R.  R.  Co.  39  la.  56;  Ryan  v.  Gallatin  Co.  14  111.  83;  Dim- 
lap  v.  Gallatin  Co.  15  id.  7;  Mayor  v.  Howard,  6  Har.  & 
Johns.  499;  Clemens  v.  Mayor,  16  Md.  208;  City  of  Oak- 
land v.  Whipple,  39  Cal.  113;  Mayor  v.  MeKee,  2  Yerg.  187; 
The  People  v.  Seymour,  16  Cal.  334;  State  v.  Poulleren,  16  id. 
514 ;  Portland  Dry  Docks  and  Ins.  Co.  v.  Trustees  of  Port- 
land, 12  B.  Mon.  77. 

Mr.  D.  Gillespie,  and  Mr.  C.  Happy,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  the  People  of  the 
State  of  Illinois,  in  the  circuit  court  of  Madison  county, 
against  Thomas  Biggins,  to  enforce,  on  foreclosure,  the  lien 
given  by  law  on  certain  land,  in  Madison  county,  for  the 
taxes  due  from  1871  to  1878,  both  years  inclusive,  amounting 
to  the  sum  of  $9000.  The  defendant  interposed  a  demurrer 
to  the  bill,  which  the  court  sustained,  and  entered  a  decree 
dismissing  the  bill.  The  complainant  appealed  to  the  Appel- 
late Court,  where  the  decision  of  the  circuit  court  was  affirmed, 
and  to  reverse  this  decision,  an  appeal  was  prayed  and  allowed 
to  this  court. 

But  a  single  question  arises  upon  the  record,  and  that  is, 
whether  a  court  of  equity  has  jurisdiction  of  a  proceeding  by 
bill,  for  the  collection  of  taxes  delinquent  on  real  estate.  Sec. 
253  of  the  Revenue  law,  Rev.  Stat.  1874,  p.  899,  declares: 
"  The  taxes  assessed  upon  real  property  shall  be  a  lien 
thereon,  from  and  including  the  first  day  of  May  in  the  year 
in  which  they  are  levied,  until  the  same  are  paid." 
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Under  this  section  of  the  statute,  it  is  clear  that  taxes 
assessed  on  real  estate  become  a  lien  on  and  from  the  first 
day  of  May  in  each  year  in  which  the  assessment  is  made. 
If,  after  that  date,  the  owner  should  sell  the  land,  and  convey 
with  covenants  against  incumbrances  or  tax  liens,  and  fails  to 
pay  the  taxes,  he  would  be  liable  in  an  action  on  his  covenants, 
as  held  in  Almyw.  Hunt,  48  111.  45.  The  section  provides  a 
specified  time  in  each  year  when  the  taxes  of  that  year  shall 
become  a  lien,  although  the  land  may  not,  at  that  time,  have 
been  assessed,  and  although  the  tax  levy  is  never  made 
until  the  following  fall. 

It  is  also  plain  that  it  was  contemplated,  by  this  section,  that 
the  land,  from  the  first  day  of  May  in  each  year,  should  be 
held  bound  for  the  taxes  assessed  thereon,  until  said  taxes 
should  be  paid,  in  the  same  manner  that  land  is  held  liable 
for  a  judgment  at  law  which  may  be  rendered  against  the 
owner  of  the  land  in  an  action  brought  against  him;  but 
while  this  is  true,  is  there  any  logical  or  legal  ground  for 
holding  that  a  lien  of  this  character  can  be  enforced  by  bill 
in  chancery  in  the  same  manner  that  a  lien  can  be  enforced 
which  is  created  by  a  real  estate  mortgage? 

This  is  not  an  equitable  lien,  nor  a  lien  created  by  contract 
or  usage.  There  are  certain  liens  which  exist  only  in  equity, 
such  as  vendors'  and  vendees'  liens  on  sales  of  real  estate,  liens 
by' deposit  of  deeds,  partnership  liens,  and  liens  pendente  lite. 
Parsons  on  Contracts,  vol.  3,  p.  227. 

The  lien  provided  by  the  section,  supra,  was  not  created 
by  contract,  nor  does  it  fall  within  the  class  denominated  equit- 
able liens,  but  it  is  a  lien  imposed  and  created  by  statute. 
A  judgment  lien  and  a  lien  provided  for  the  protection  of  the 
mechanic,  are  also  of  the  same  character,  and  may  be  regarded 
as  statutory  liens. 

Those  liens  created  by  statute,  are  enforced  in  the  manner 
prescribed  by  the  law  which  gave  them  an  existence.  Our 
statute  provides  that  a  mechanic,  who  furnishes  labor  or 
material  in  the  erection  of  a  building  under  a  contract,  express 
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or  implied,  with  the  owner  of  the  land  upon  which  the  build- 
ing is  erected,  shall  have  a  lien  on  the  land  and  building  for 
the  amount  due  for  such  labor  or  materials. 

The  same  statute  which  creates  the  lien,  provides  the 
various  steps  that  shall  be  taken  to  enforce  that  lien,  and  the 
lien  can  only  be  enforced  by  a  strict  compliance  with  the 
requirements  of  the  statute. 

Section  1,  chapter  77  of  our  Rev.  Stat.  1874,  provides 
that  a  judgment  of  a  court  of  record  shall  be  a  lien  on  the 
real  estate  of  the  person  against  whom  it  is  obtained,  situated 
in  the  county  where  the  court  is  held,  from  the  time  the  same 
is  rendered  for  a  period  of  seven  years.  Other  sections  of 
the  statute  provide  the  manner  in  which  this  lien  may  be 
enforced  against  the  real  estate,  and  we  are  aware  of  no 
other  mode  under  which  the  lien  can  be  made  effectual  than 
by  following  the  steps  required  to  be  taken  by  the  statute. 

Suppose  a  person,  after  he  had  obtained  a  judgment  which 
had  become  a  lien  on  real  estate,  for  some  reason  should  neg- 
lect to  levy  upon  and  sell  the  real  estate  of  the  defendant  in 
the  mode  required  by  the  statute,  but,  on  the  other  hand, 
should  file  a  bill  in  a  court  of  equity  to  foreclose  the  lien 
which  the  statute  had  given  him,  it  would  not,  we  apprehend, 
be  seriously  argued  that  a  bill  of  that  character  could  be 
maintained,  and,  upon  the  same  principle,  the  lien  given  for 
taxes  can  not  be  foreclosed  in  equity,  as  the  various  steps  to 
be  taken  to  enforce  a  lien  for  taxes,  in  order  to  collect  the 
same,  are  as  fully  and  as  clearly  defined  by  the  Revenue  law 
as  the  mode  is  pointed  out  by  the  statute  under  which  a 
judgment  lien  may  be  enforced  and  the  judgment  collected. 

In  Miami  Exporting  Company  Bank  v.  Turpin,  3  Ohio, 
514,  where  a  judgment  had  been  rendered  in  favor  of  the 
bank,  which  became  a  lien  on  certain  real  estate,  and  after- 
wards the  defendant  died  and  the  land  was  sold  by  an  admin- 
istrator, on  a  bill  filed  by  the  bank  to  enforce  the  lien  of 
the  judgment  on  the  lands,  it  was  held  that  a  court  of  equity 
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had  no  jurisdiction,  the  existence  of  the  lien  and  the  method 
of  enforcing  it  being  purely  legal  matters. 

It  is  there  said  :  "  The  lien  claimed  is  not  an  equitable  lien, 
founded  upon  trust  and  originating  in  contract.  It  is  a 
legal  lien.  Whether  it  exists  or  not  is  purely  a  legal  ques- 
tion. If  it  exists,  the  law  that  gives  it  life  is  competent  to 
effect  its  objects.  Chancery,  therefore,  can  not  interfere." 
See,  also,  Douglass  v.  Houston,  6  Ohio,  156. 

What  has  been  said  in  regard  to  the  lien  of  a  judgment, 
which  is  created  by  statute,  may  also  be  said  in  regard  to  the 
lien  for  taxes,  which,  too,  is  the  creature  of  the  statute. 
Where  the  owner  of  real  estate  fails  or  neglects  to  pay  the 
taxes  levied  on  a  tract  of  land,  under  section  188  of  the 
Revenue  law  it  is  made  the  duty  of  the  county  collector  at  a 
specified  time  to  make  return  of  the  delinquent  list  to  the 
county  clerk,  and  under  section  191  a  judgment  may  be  ren- 
dered against  the  land,  and  by  the  terms  of  section  201  the 
land  may  be  sold  for  the  taxes  due  thereon.  In  case,  how- 
ever, the  land  should  not  be  sold,  for  the  want  of  bidders, 
and  should  be  forfeited  to  the  State,  there  is  still  another 
provision  for  the  collection  of  the  amount  due,  under  section 
230.  This  declares  that  the  county  board  may  at  any  time 
institute  suit,  in  an  action  of  debt,  in  the  name  of  the  people, 
in  any  court  of  competent  jurisdiction,  for  the  amount  due 
on  forfeited  property.  Here  is  an  adequate  and  complete 
plan,  devised  by  the  legislature  for  the  purpose  of  enforcing 
the  lien  created  by  section  253  of  the  Revenue  law,  and  in 
the  absence  of  any  intimation  or  expression  in  any  part  of 
the  Revenue  law  conferring  jurisdiction  on  a  court  of  equity, 
we  perceive  no  ground  upon  which  it  can  be  held  that  a  court 
of  chancery  has  jurisdiction.  We  have  been  referred  to  no 
case,  nor  are  we  aware  of  any,  where  a  bill  has  been  main- 
tained to  foreclose  a  lien  for  taxes.  On  the  other  hand,  in 
our  State  at  least,  the  jurisdiction  has  been  denied. 

In  the  case  of  Railroad  Co.  v.  Carroll  County,  41  Iowa, 
where  a  cross-petition  was  filed  by  the  defendant  to  enforce 
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the  collection  of  taxes  against  the  complainant,  the  relief  was 
denied,  and  the  court  said:  "Without  entering  into  a  dis- 
cussion of  the  question  whether  a  court  of  equity  has  power 
in  any  case,  except  where  authorized  by  statute,  to  enforce  the 
collection  of  taxes  against  the  property  of  the  tax-payer,  it 
is  sufficient  to  say  that  the  statutory  remedy  for  the  collection 
of  the  taxes  in  question  in  this  case  is  plain,  speedy  and 
adequate,  and  there  exists  no  reason  to  invoke  the  equity 
powers  of  the  court  to  displace  the  legal  remedy  required." 
What  was  said  in  the  case  cited  may  with  great  propriety  be 
said  here. 

It  has,  however,  been  suggested  that  the  State  is  not  bound 
to  follow  the  statutory  mode  provided  for  the  collection  of 
the  revenue,  but  owing  to  its  sovereignty  may  resort  to  any 
method  it  may  desire.  The  officers  of  the  State,  in  the 
collection  of  revenue,  are  as  much  bound  to  observe  the  law 
and  proceed  in  the  mode  pointed  out  by  the  statute  as  an  indi- 
vidual is  required  to  observe  the  law  in  the  enforcement  of 
any  right.  The  revenue  can  only  be  collected  in  the  manner 
pointed  out  by  the  statute,  and  whether  it  is  being  collected 
by  the  State  officers,  a  county,  or  incorporated  town,  can  make 
no  difference.  Each  and  all  must  proceed  in  the  manner 
provided  by  the  law. 

It  is  also  insisted,  as  a  reason  why  a  resort  should  be  had 
to  a  court  of  equity,  that  owing  to  the  imperfections  of  our 
Revenue  law,  a  sale  of  land  for  taxes  does  not  result  in  the 
collection  of  the  revenue.  Whether  the  system  is  a  good 
one,  a  bad  one,  or  one  which  is  so  defective  as  not  to 
accomplish  the  object  intended,  are  matters  with  which 
we  have  no  concern.  If  our  Revenue  law  is  defective,  it 
is  the  duty  and  business  of  the  legislature  to  amend  it. 
Courts  are  powerless  to  interfere.  They  can  not  make,  but 
can  only  construe,  laws  after  they  are  made  by  the  legislature. 

If  it  is  wise  and  proper  that  our  revenue  should  be  col- 
lected by  bill  in  chancery,  which  we  by  no  means  concede, 
then  the  legislature  should  confer  the  jurisdiction  upon  that 
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court;  but  until  that  is  done,  we  perceive  no  ground  upon 
which  we  can  hold  that  resort  can  be  had  to  that  tribunal. 
The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Scott,  dissenting: 

Dissenting,  as  I  do,  from  the  decision  rendered,  I  deem 
the  case  of  sufficient  public  importance  to  justify  the  presen- 
tation of  my  views  of  the  law  of  the  whole  case. 

The  bill  is  brought  in  the  name  of  the  People  of  the  State 
of  Illinois,  to  enforce  the  lien  given  by  statute  to  secure 
taxes  on  real  estate.  The  facts  necessary  to  an  understand- 
ing of  the  questions  of  law  discussed  appear  by  admission  on 
demurrer,  and  may  be  shortly  stated  : — 

Against  a  piece  of  land  situated  in  the  city  of  Alton,  State, 
county,  city,  township  and  road  taxes  were  regularly  assessed 
for  the  years  1871  to  1878,  both  years  inclusive.  None  of 
the  taxes  assessed  on  the  property  for  any  year  named  were 
ever  paid  by  the  owner  or  any  one  else,  and  for  the  years 
1871  to  1877,  both  years  inclusive,  the  land  was  forfeited  to 
the  State  for  the  non-payment  of  the  taxes  so  assessed  against 
it.  The  taxes  now  due  on  the  land  amount  to  $9000,  which 
it  is  alleged  is  equal  to  one-half  its  value.  Since  1871  the 
title  to  the  property  has  passed  through  several  different  par- 
ties, and  is  now  in  Thomas  Biggins,  who  is  made  a  defendant 
herein.  The  deeds  under  which  defendant  holds  the  property 
provide  that  all  taxes  and  assessments  on  the  land  prior  to 
the  date  of  the  deeds  shall  be  paid  by  him,  and  it  is  alleged 
he  agreed  to  pay  the  same. 

Section  253  of  the  Revenue  act  provides,  -  ■  the  taxes  assessed 
upon  real  property  shall  be  a  lien  thereon  from  and  including 
the  first  day  of  May  in  the  year  in  which  they  are  levied, 
until  the  same  are  paid,"  and  the  object  of  the  bill  is  to 
enforce  the  lien  thus  given,  and  subject  the  land  itself  to  the 
payment  of  the  taxes  levied  thereon  for  the, years  mentioned. 
There  is  no  suggestion  that  the  taxes  levied  upon  the  prop- 
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erfcy  are  not  justly  due,  but  the  owner  defends  solely  on  the 
ground  a  court  of  chancery  has  no  jurisdiction  to  decree  the 
relief  sought.  As  the  statute  gives  a  lien  for  taxes  levied 
upon  real  property,  from  a  day  named  in  the  year  in  which 
they  are  levied,  until  paid,  it  would  seem  a  court  of  chancery 
is  the  appropriate  and  only  forum  in  which  that  lien  can  be 
enforced.  How  else  can  it  be  done  under  our  laws?  Counsel 
have  ventured  no  suggestion  as  to  how  the  statutory  lien  for 
taxes  may  be  enforced,  if  not  in  chancery.  The  enactment 
means  something,  and  unless  the  lien  created  in  favor  of  the 
State  can  be  enforced,  it  were  better  it  had  been  omitted  from 
the  law.  It  is  no  answer  to  the  proposition  that  equity  may 
entertain  jurisdiction  in  such  cases,  to  say  that  the  statute 
has  given  a  remedy  for  collecting  taxes.  Such  remedy  as  has 
been  provided  is  not  necessarily  exclusive.  Statutory  reme- 
dies may  or  may  not  be  exclusive  of  all  other  modes  of 
enforcing  payment  of  taxes.  Undoubtedly  the  General 
Assembly  has  competent  authority  to  enact  exclusive  reme- 
dies in  such  cases ;  but  before  such  an  intention  will  be 
imputed  to  the  General  Assembly  it  must  be  clearly  expressed. 

The  question  raised  as  to  the  exclusiveness  of  statutory 
remedies  in  "such  cases  is  not  altogether  a  new  one  in  this 
court.  In  Ryan  v.  Gallatin  Co.  14  111.  78,  it  was  held  the 
remedy  by  distress,  wThich  is  one  of  the  remedies  given  by 
statute  for  the  collection  of  taxes,  is  not  necessarily  exclusive, 
and  that  when  a  legal  liability  exists  to  pay  the  taxes  an  action 
of  debt  is  an  appropriate  remedy,  where  the  ordinary  mode 
of  proceeding  by  distress  would  be  inefficient.  The  case  of 
Dmilap  v.  Gallatin  Co.  15  111.  7,  declares  that,  although  the 
collector  might  have  coerced  payment  of  the  taxes  by  the 
seizure  and  sale  of  personal  property  of  defendant,  if  any 
could  be  found,  yet  the  remedy  by  distress  is  not  necessarily 
exclusive. 

Another  remedy  provided  by  statute  is  by  application  to 
the  county  court  for  judgment  against  the  delinquent  lands; 
but  on  principle  it  is  no  more  an  exclusive  remedy  than  by 
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distress.  It  may,  therefore,  be  regarded  as  the  settled  law 
of  this  State,  that,  notwithstanding  the  statutory  modes  of 
collecting  taxes  by  officers  appointed  for  that  purpose,  still 
the  liability  may  be  enforced  by  an  action  at  law.  Numerous 
decisions  of  other  courts  are  to  the  same  effect,  but  it  will 
only  be  necessary  to  refer  to  a  few  of  them,  as  they  contain 
citations  of  nearly  or  quite  all  of  the  cases  illustrative  of  the 
question  under  discussion.  Mayor  v.  Howard,  6  Harris  &  J. 
383 ;  City  of  Dubuque  v.  Illinois  Central  R.  B.  Co.  39  Iowa, 
56;  The  Dollar  Savings  Bank  v.  The  United  States,  19  Wall. 
227. 

If  an  action  at  law  may  be  maintained  in  such  cases,  what 
reason  can  there  be  why  the  liability  may  not  be  enforced  in 
a  court  of  chancery,  when  that  is  the  more  appropriate  forum, 
and  when  it  furnishes  the  most  effective  relief?  Both  ca^es 
c*ited  from  our  reports  hold  that  taxes  assessed  are  a  charge 
upon  the  property,  without  reference  to  the  matter  of  owner- 
ship. The  property  itself  may  be  seized  and  sold,  notwithstand- 
ing there  may  be  other  liens  upon  it.  The  lien  given  for  taxes 
is  paramount  and  takes  precedence  of  all  other  incumbrances. 
The  inquiry  may  be  repeated,  how  can  this  lien  for  taxes, 
which  supersedes  all  others,  be  foreclosed  and  the  property 
assessed  subjected  to  the  payment,  so  well  as  in  a  court  of 
equity,  where  such  matters  are  properly  cognizable?  There 
can  be  but  one  answer,  in  my  judgment,  and  that  is,  no  other 
forum  can  so  fully  afford  the  relief  so  indispensable  to  subject 
the  property  assessed  to  the  burden  the  State  may  impose 
upon  it.  The  views  here  expressed  find  support  in  the  decis- 
ions of  courts  of  the  highest  authority  in  other  States  in  cases 
analogous  in  principle,  and  which  are  entitled  to  great  con- 
sideration. 

In  Mayor  v.  Colgate,  2  Kern.  140,  Denio,  J.,  after  declar- 
ing he  was  not  embarrassed  by  the  fact  the  statute  had  given 
a  remedy  both  by  distress  and  sale  of  the  property  assessed, 
added,  "  but  a  case  might  exist  where  none  of  these  remedies 
would  be  exactly  adapted  to  the  case.     Both  the  owner  and 
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the  occupant  might  be  without  personal  property,  and  pur- 
chasers under  an  ex  parte  sale  are  proverbially  unsafe.  By  pro- 
viding a  lien  in  the  nature  of  a  mortgage,  the  party  assessed 
might  be  called  into  court  to  show,  if  he  could,  that  the  pro- 
ceedings were  irregular,  and  the  purchaser  under  a  bill  to  fore- 
close, would  have  the  protection  of  a  judgment  of -the  court 
affirming  the  legality  of  the  lien." 

That  is  exactly  the  case  under  our  laws.  The  General 
Assembly  has  provided  several  modes  for  the  collection  of 
taxes.  Among  them  are,  by  distraint  of  personal  property, 
and  sale  of  real  property  after  judgment  on  application,  by 
the  collector ;  but  in  addition  thereto  it  has  made  the  taxes  a 
lien  upon  the  real  property  upon  which  they  are  assessed, 
until  paid.  It  is  in  the  nature  of  mortgage  security,  and,  as 
before  remarked,  is  paramount  to  all  other  liens.  It  may  be 
that  collectors  would  be  confined  to  the  two  specific  modes 
pointed  out  in  the  statute,  viz:  by  distress,  and  sale  of  real 
property  after  judgment  in  the  county  court;  but  there  is  and 
can  be  no  reason  assigned  why  the  State  may  not  enforce 
the  lien  it  has  declared  shall  exist,  for  all  taxes  levied  on  real 
property.  The  statute  is  silent  as  to  how  that  lien  may  be 
enforced.  Is  this  law  nugatory  because  no  mode  is  pointed 
out  in  the  statute  by  which  such  lien  may  be  made  absolute  ? 
It  must  certainly  be  understood  the  legislature  intended  the 
lien  given  should  be  foreclosed  in  a  court  of  chancery,  which 
is  the  only  court  under  our  laws  competent  to  administer 
relief  in  such  cases.  Otherwise  the  legislature  must  have 
been  guilty  of  the  absurdity  of  providing  a  mode  of  securing 
taxes  imposed  upon  real  property  of  no  practical  utility, — an 
imputation  that  ought  not  to  be  cast  upon  that  branch  of  the 
State  government. 

A  case  bearing  a  striking  likeness  to  the  one  under  con- 
sideration is  Mclnery  v.  Reed,  23  la.  410,  where  Dillon,  J., 
in  a  case  involving  the  power  of  a  municipal  corporation  to 
collect  an  assessment,  where  no  mode  was  pointed  out  in  the 
charter,  said,  "  the  expenditure  is  declared  to  be  a  lien,  and 
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liens  may  be  enforced  in  equity,  and  the  power  '  to  collect/ 
given  by  the  charter,  may  be  exercised  by  commencing  an 
action  in  court  to  have  the  lien  enforced." 

The  case  of  United  States  v.  Pacific  Railroad  Co.  4  Dill. 
6Q,  is  an  authority  illustrative  of  the  one  in  hand.  That  was 
a  bill  in  equity  by  the  United  States  to  recover  the  amount 
of  certain  taxes  claimed  to  be  due  under  the  Internal 
Revenue  law,  from  the  railroad  company,  and  to  enforce  the 
lien  of  the  taxes  upon  the  property  of  the  company,  which, 
since  the  taxes  accrued,  had  passed  into  other  hands.  Mr. 
Justice  Miller,  on  the  circuit,  decided  that  the  obligation  to 
pay  taxes,  whether  that  obligation  should  be  considered  as  a 
debt  or  not,  may  be  enforced  by  suit,  by  an  action  at  law  or 
by  a  bill  in  equity,  according  to  the  nature  of  the  relief  sought. 

In  Railroad  Co.  v.  Carroll  Co.  41  Iowa,  153,  all  discus- 
sion of  the  question  whether  a  court  of  equity  has  power 
in  any  case,  except  when  authorized  by  statute,  to  enforce 
the  collection  of  taxes  against  the  property  of  the  tax-payer, 
was  expressly  waived.  The  court  simply  declared  that  where 
the  statutory  remedy  for  the  collection  of  taxes  is  "  plain, 
speedy  and  adequate,"  there  exists  no  reason  to  invoke  the 
equity  powers  of  the  court  to  displace  the  legal  remedies 
provided.  Whether  any  lien  for  the  taxes  in  that  case  existed 
does  not  appear,  and  there  was  no  allusion  to  the  question 
involved  in  this  case. 

The  case  of  Douglas  v.  Houston,  6  Hammond,  156,  and 
Miami  Ex.  Company  v.  Turpin,  3  Ham.  514,  are  not  analogous 
and  illustrate  no  phase  of  the  case  in  hand.  Neither  case  dis- 
cusses nor  even  alludes  to  the  question  of  enforcing,  by  bill  in 
equity,  the  lien  given  for  taxes  against  the  real  property  on 
which  the  same  is  assessed,  and  for  that  reason  I  do  not  care 
to  remark  upon  them. 

But  aside  from  all  authority,  upon  principle,  the  grant  of 
a  lien  in  any  given  case  must  of  necessity  carry  with  it  all 
the  usual  modes  of  enforcing  it  known  to  the  law.  Other- 
wise such  grants  would  be  of  no  avail.     It  is  not  supposed 
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the  General  Assembly  would  do  so  useless  a  thing  as  to  give 
a  lien  upon  real  property  for  the  taxes  assessed  against  it,  and 
withhold  all  means  of  making  it  effective. 

It  is  my  opinion  the   demurrer  was    improperly  sustained 
to  the  bill. 


John  C.  Haywakd 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  November  17,  1880. 

1.  New  trial — in  a  criminal  case — on  the  evidence.  Where  the  testimony  is 
conflicting  on  vital  points,  and  the  verdict  depends  upon  the  credibility  of 
witnesses,  the  judgment  of  the  jury  should  have  great  weight,  but  where,  in 
a  criminal  case,  the  discrepancies  in  the  testimony  are  not  necessarily  upon 
vital  points,  and  upon  a  careful  consideration  of  the  whole  evidence  this  court 
is  not  satisfied  with  a  verdict  finding  the  accused  guilty  of  murder,  a  new 
trial  will  be  awarded. 

2.  Evidence — in  criminal  case — cross-examination  of  accused  as  a  witness. 
On  the  trial  of  a  person  indicted  for  murder,  it  appeared  the  alleged  offence 
consisted  in  the  killing  of  a  saloon  keeper,  the  difficulty  between  the  accused 
and  the  saloon  keeper  growing  out  of  a  dispute  about  a  game  of  cards  they 
had  played  together.  The  parties  had  been  playing  cards  and  drinking 
together  in  the  saloon  of  the  deceased.  The  dispute  between  them  culmi- 
nated in  the  shooting  of  the  saloon  keeper  by  the  accused,  not  in  the  saloon, 
but  out  upon  the  street  near  the  saloon.  The  accused  was  a  witness  in  his 
own  behalf.  The  matter  in  issue,  as  affecting  the  question  of  guilt  or  inno- 
cence, was,  which  was  the  aggressor  in  the  affair  upon  the  street.  The 
accused  was  a  young  man,  and  was  attending  a  medical  school  in  'the  city 
where  the  killing  occurred.  He  had  been  shown  to  have  borne  a  good  char- 
acter in  the  neighborhood  from  which  he  came,  for  being  peaceable  and  inof- 
fensive. On  his  cross-examination  the  court  below  ruled  that  he  should 
answer  questions  touching  his  habits,  and  his  testimony  elicited  thereby 
showed  that  he  had  frequented  other  saloons  in  the  city,  where  he  had  drank, 
and  played  cards  and  billiards  on  divers  occasions.  This  was  error,  and 
may  have  prejudiced  some  of  the  jurors  against  the  accused.  These  circum- 
stances had  no  legitimate  bearing  upon  the  issue  in  the  case,  nor  were  they 
competent  as  bearing  upon  the  credibility  of  the  accused  as  a  witness. 
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Briefs  for  the  Plaintiff  in  Error,  and  for  the  People. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  William  H.  Baenum,  Judge,  presiding. 

Mr.  Chas.  H.  Reed,  and  Mr.  A.  L.  Rockwell,  for  the 
plaintiff  in  error : 

1.  The  verdict  is  against  the  evidence  and  should  have 
been  set  aside  and  a  new  trial  granted.  This  court  has 
determined  that  where,  in  a  capital  case,  it  is  satisfied  that 
justice  has  not  been  done,  though  it  should  not  appear  that 
the  jury  acted  rashly  by  deciding  against  the  evidence,  it  is 
the  duty  of  this  court  to  send  the  cause  to  another  jury. 
Bafferty  v.  The  People,  77  111.  41 ;  Lincoln  et  al.  v.  The  People, 
20  id.  364.  And  that  the  rule  that  an  appellate  court  will 
not  interfere  to  set  aside  a  verdict,  unless  it  is  palpably 
against  the  evidence,  is  not  applied  to  the  same  extent  in 
criminal  as  in  civil  cases.  Falk  v.  The  People,  42  111.  341; 
Davis  v.  The  People,  88  id.  350. 

2.  The  court  erred  in  allowing  the  prosecution,  on  cross- 
examination  of  the  accused,  to  ask  him  how  many  different 
saloons,  in  the  month  of  December,  1878,  he  visited  and 
drank  liquor,  etc.  It  has  been  well  established  by  the  courts 
that  where  the  question  is  not  material  to  the  issue,  ques- 
tions, the  answers  to  which,  though  they  may  disgrace  the 
witness  in  other  respects,  yet  will  not  affect  the  credit  due  to 
his  testimony,  are  not  permissible  on  cross-examination. 
1  Greenl.  Ev.  sees.  455  and  458;  Gifford  v.  The  People, 
87  111.  210;   The  People  v.  Brown,  72  N.  Y.  571. 

Mr.  Luther  Laflin  Mills,  State's  Attorney,  for  the 
People  : 

The  rule  established  in  Brown's  case,  72  N.  Y.  571,  is  that 
where  a  witness  takes  the  stand  in  his  own  behalf,  he  can, 
upon  cross-examination,  be  interrogated  upon  matters  per- 
tinent to  the  issue.  State  v.  Ober,  52  N.  H.  459;  Common- 
wealth v.  Mullen,  97   Mass.   545;   Commonwealth  v.  Bonner, 
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id.  587;  Commonwealth  v.  Morgan,  107  id.  509;  McGarry 
v.  TKe  People,  2  Lan.  227;  Connors  v.  The  People,  50  N.  Y. 
240. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 
Court: 

The  plaintiff  in  error  was  convicted  in  October,.  1879,  in 
the  Criminal  Court  of  Cook  county,  upon  an  indictment 
charging  him  of  murder,  in  the  killing  of  James  McMahon, 
on  the  night  of  December  7,  1878,  and  sentenced  to  confine- 
ment in  the  penitentiary  for  and  during  his  natural  life. 

He  brings  the  record  of  his  trial  and  conviction  to  this 
court,  and  asks  that  the  judgment  be  reversed. 

As  to  the  leading  facts  of  the  case  there  is  but  little  dis- 
crepancy in  the  testimony. 

The  accused,  at  the  time  of  the  killing,  was  twenty  years 
of  age,  and  at  the  time  of  the  trial  was  five  feet  and  eight 
inches  high,  and  weighed  167}  pounds.  This  young  man, 
(or  boy  as  he  was  styled  by  the  deceased,)  was  the  son  of  an 
upholsterer,  whose  home  was  in  Fond  du  Lac,  Wisconsin, 
where  he  had  resided  for  many  years.  There,  this  young  man 
was  brought  up,  and  his  neighbors  there  concur  in  giving 
him  an  unexceptionable  character  for  being  peaceable  and 
inoffensive. 

In  Fond  du  Lac  the  accused  studied  medicine  with  Dr. 
Bowers  for  about  three  years,  and  then  came  to  Chicago  to 
attend  medical  lectures,  and  had  been  thus  sojourning  in 
Chicago  near  two  years  when  the  killing  of  McMahon 
occurred. 

The  deceased  at  that  time  was,  and  for  some  years  had 
been,  a  saloon  keeper,  was  about  fifty-six  years  old,  about 
five  feet  and  six  inches  in  height,  and  weighed  about  150 
pounds.  His  saloon  was,  and  had  been,  at  the  corner  of 
26th  street  and  Cottage  Grove  avenue,  being  on  the  north 
side  of  26th  street,  and  on  the  west  side  of  Cottage  Grove 
avenue.     His  residence  was  in   the  upper  rooms  of  the  same 
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building.  Cottage  Grove  avenue  intersects  26th  street 
obliquely,  bearing  considerably  east  of  south,  as  it  extends 
to  the  southward.  The  front  of  the  saloon  of  deceased 
was  on  the  avenue,  and  the  building  extended  westward 
along  the  north  line  of  26th  street. 

At  the  southwest  corner  of  these  streets  was  the  saloon  of 
Ryan.  The  relative  positions  of  these  streets  and  buildings 
will  be  better  understood  by  the  inspection  of  a  diagram. 
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On  this  diagram  is  shown  the  relative  location  of  Media- 
tion's saloon,  and  that  of  the  witness  Ryan,  and  that  of  the 
residence  of  the  witness  Weidell;  also,  the  tracks  of  the 
horse  railroad  on  Cottage  Grove  avenue.  The  star  at  "c"  is 
intended  to  show  the  probable  position  of  Hayward  when 
the  first  shot  was  fired,  (according  to  the  supposed  indications 
or  marks  of  the  bullet  on  the  front  of  McMahon's  saloon;) 
the  star  at  the  letter  "b"  is  intended  to  indicate  the  location 
of  the  contestants  at  the  firing  of  the  second  shot — from  the 
testimony  of  Gleason  and  Ryan — and  the  star  marked  "a" 
is  intended  to  indicate  about  the  place  of  the  fourth  and  fatal 
shot — from  a  comparison  of  the  testimony  of  Ryan,  Gleason 
and  Weidell. 

The  testimony  shows  that  at  the  time  of  this  transaction 
the  accused  was  a  medical  student,  attending  lectures  in  Chi- 
cago, and  that  he  boarded  at  that  time  within  a  few  blocks 
of  McMahon's  saloon,  and  that  on  that  night  he  was  there, 
and  that  he  and  McMahon  had  been  playing  cards  and  drink- 
ing whisky;  that  Gleason,  a  police  officer,  at  a  little  after 
midnight  went  into  McMahon's  saloon,  and  there  found 
Hayward  and  McMahon  alone.  They  had  ceased  their  game 
and  were  standing  in  front  of  the  counter,  and  were  disput- 
ing as  to  whether  Hayward  owed  McMahon  some  20  or  30 
cents,  which  McMahon  claimed,  Hayward  insisting  it  had 
been  played  off  at  cards. 

On  the  arrival  of  Gleason,  McMahon  went  behind  the 
counter  and  treated  Gleason,  and  as  soon  as  Gleason  had 
taken  this  drink  McMahon  came  round  from  behind  the 
counter  and  demanded  of  Hayward  to  settle  the  amount. 
Hayward  said  there  was  nothing  on  him  to  settle  for.  Mc- 
Mahon then  became  violent,  and  at  once  assaulted  Hayward 
and  thrust  or  pushed  him  back  three  or  four  feet  and 
"  chucked  him"  up  against  the  blinds  or  screen  at  the  front 
door  of  the  saloon,  saying,  "You  get  out  of  my  place,"  and 
reaching  out  to  catch  or  grab  him  by  the  shoulders.  At  this 
instant  Gleason,  the  policeman,  interposing,  seized  McMahon 
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and  pulled  him  back,  exhorting  him  to  have  no  trouble  about 
such  a  trifle,  McMahon  replying,  "I  want  him  to  get  out 
of  my  place,"  etc.  Hayward  offered  no  resistance  to  this 
assault  and  battery,  and  used  no  violent  words,  but  quietly 
opening  the  front  door  went  out  of  the  saloon,  saying  to 
McMahon  he  would  see  him  to-morrow  "for  this,"  or  "about 
this." 

Gleason  testifies  that  in  thrusting  Hayward  against  the 
screen,  McMahon  either  struck  him  or  pushed  him.  Soon 
after  Hayward  left,  Gleason  went  out  of  the  saloon,  by  the 
side  door,  on  Twenty-sixth  street,  leaving  McMahon  alone 
in  the  saloon  closing  for  the  night.  Ha|toad  turned  off  one 
gas  burner  before  Gleason  got  out  of  the  door.  When  Glea- 
son had  walked  westward  some  eight  or  ten  steps  he  heard  a 
shot  fired.  He  ran  back  to  the  corner  of  the  saloon,  and 
about  the  time  he  reached  the  corner  he  heard  another  shot 
and  saw  McMahon  and  Hayward  in  the  street.  They  were 
both  off  the  sidewalk  and  between  the  curbstone  and  the 
track  of  the  street  railroad  on  Cottage  Grove  avenue,  and 
about  thirty-five  or  forty  feet  from  the  corner  of  the  saloon, 
but  whether  nearer  to  the  curbstone  than  to  the  track  witness 
can  not  tell.  Hayward  was  backing  up  with  his  back  to  the 
eastward,  and  McMahon  was  pursuing  him  trying  to  grab 
him,  and  was  within  a  few  feet  of  him.  Hayward  was 
retreating  with  a  pistol  in  his  hand.  Meanwhile,  two  other 
shots  were  fired,  the  last  of  which  took  effect  upon  McMahon, 
producing  a  wound  of  which  he  died. 

At  the  time  of  the  firing  of  the  last  shot,  Hayward  and 
McMahon  were  within  three  or  four  feet  of  each  other,  and 
Gleason  was  at  McMahon's  right  hand.  McMahon  staggered 
back.  Hayward  fled  to  the  north-west,  pursued  by  Gleason, 
and  in  about  seventy  steps  was  halted  by  the  firing  of  two 
shots  by  Gleason,  who  arrested  him  and  took  him  to  the 
police-station  near  by. 

That  McMahon  was  shot  and  mortally  wounded  by  the 
fourth  shot  from  the  pistol  in  Hayward's  hand,  is  not  ques- 
32—96  III. 


498  Hay  ward  v.  The  People.  [Nov. 

Opinion  of  the  Court. 

tioned.  The  vital  question  relates  to  the  circumstances  which 
occurred  after  Hay  ward  came  out  of  the  front  door  of  the 
saloon,  and  up  to  the  firing  of  the  fatal  shot.  No  witness  for 
the  prosecution  saw  either  of  these  parties  after  Gleason  left 
the  saloon,  until  about  the  time  of  the  second  shot.  The  truth 
of  what  occurred  in  that  interval  is  left,  by  the  testimony 
given  against  the  accused,  to  inference,  and  very  few  facts 
shown  have  any  bearing  upon  the  question. 

The  theory  of  the  prosecution  is,  that  Hay  ward,  smarting 
under  the  pain  and  indignity  of  the  assault  upon  him  in 
the  saloon,'  lay  in  wait  outside  the  front  door,  waiting  for 
McMahon  until  he^ame  out,  and  then,  in  a  spirit  of  revenge, 
fired  upon  him,  and  that  the  vigorous  pursuit  of  Hay  ward  by 
McMahon,  which  followed,  was  for  the  mere  purpose  of  dis- 
arming him,  as  a  means  of  saving  his  own  life. 

The  accused  testifies  that  in  the  assault  upon  him  in  the 
saloon,  he  received  a  severe  blow  upon  his  left  eye,  and  that 
after  coming  out  of  the  saloon  he  remained  on  the  sidewalk 
for  a  few  minutes,  wiping  his  eye;  that  as  he  turned  to  go  to 
his  boarding-house,  McMahon  came  out  suddenly  upon  him 
and  at  once  rushed  at  him  violently,  saying,  "Now  I've  got 
you;"  that  he  backed  off  the  sidewalk,  drawing  a  revolver 
from  his  right  hand  pocket  and  fired  in  the  air,  for  the  pur- 
pose of  intimidating  McMahon;  that  the  deceased  continued 
the  pursuit  while  he,  the  accused,  rapidly  retreated,  the  deceased 
all  the  while  trying  to  grab  him;  that  he  fired  his  pistol  in 
the  air  three  times  as  he  retreated,  and  only  for  the  purpose 
of  intimidation,  and  at  the  fourth  shot  the  pursuit  was  so 
close  that  he  aimed  that  shot  at  the  left  arm  of  deceased,  with  no 
intention  of  killing  him,  but  hoping  to  disable  his  adversary. 
He  further  testifies  that  he  knew  that  McMahon  kept  a  pistol, 
which  he  had  seen  in  the  case  on  the  counter,  and  that  in  this 
affair  in  the  street  he  supposed  McMahon  had  a  pistol  in  his 
right  hand,  although  he  did  not  see  it  in  his  hand.  He  also 
testified  that  all  this  occurred  in  a  very  short  time,  and  that 
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he  fired  at  the  deceased  only  because  he  thought  it  necessary 
to  protect  himself  from  great  bodily  harm. 

If  this  be  true,  the  killing  was  not  murder.  Every  wit- 
ness who  saw  any  part  of  the  transaction  in  the  street,  testifies 
that  in  every  stage  of  this  transaction,  when  he  saw  the  par- 
ties, Hayward  was  retreating  and  McMahon  was  pursuing, 
and  appeared  to  be  the  aggressor  at  that  moment.  Such  is 
the  testimony  of  Gleason,  from  the  time  he  came  in  sight 
until  the  fatal  shot  was  fired.  Such  is  the  testimony  of  the 
accused.  Such,  also,  is  the  testimony  of  Ryan,  whose  saloon 
is  on  the  south  side  of  Twenty-sixth  street,  facing  the  scene. 

Ryan  testifies  that  a  little  after  midnight  he  was  closing 
his  books  and  about  to  shut  up  his  saloon,  when  his  attention 
was  attracted  by  loud  talk  outside,  as  that  of  drunken  men. 
He  went  promptly  to  fasten  his  front  door,  and  just  as  he 
reached  the  door  he  heard  a  shot.  He  fastened  the  door 
and  at  once  raised  the  blind  of  a  window  (beside  his  door,) 
and  looking  out  saw  persons  in  front  of  McMahon's  and  on 
the  edge  of  the  sidewalk.  There  seemed  to  be  a  kind  of 
squabble  or  scuffle  getting  out  into  the  street.  A  man  in  his 
shirtsleeves  (who  afterwards  proved  to  be  McMahon)  appeared 
to  be  trying  to  grab  another  man.  He  seemed  to  be  doing 
so  from  the  moment  he  first  looked  until  they  crossed  over  to 
the  east  side  of  the  railroad  track.  He  thinks  it  was  not 
over  three  seconds  after  the  first  shot,  until  he  saw  the  par- 
ties in  front  of  McMahon\s  saloon.  At  that  time  there  were 
three  persons,  one  near  the  building  and  two  near  the  edge 
of  the  sidewalk.  The  night  was  clear  and  the  street  lamp 
burning.  He  could  see  the  persons,  but  it  was  not  light 
enough  to  distinguish  them  or  tell  one  from  the  other.  He 
heard  some  talking,  but  could  not  understand  what  it  was. 
He  says  at  the  second  shot  the  parties  were  out  on  the  street, 
and  the  third  shot  was  almost  immediately  after  the  second, 
and  at  the  last  shot  the  parties  were  all  east  of  the  track. 
After  he  first  saw  them  the  three  seemed  all  pretty  close 
together — huddled  together. 
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Weidell,  who  lived  next  door  north  of  McMahon's  saloon, 
and  on  the  same  side  of  the  street,  was  aroused  by  the  shoot- 
ing. Two  shots  he  heard  before  he  got  out  of  bed.  When 
he  got  to  the  window  he  saw  two  men  in  the  street,  on  the 
east  side  of  the  horse-car  track,  and  then  two  more  shots 
were  fired.  The  men  were  very  close  together  when  the  last 
shots  were  fired,  and  he  thinks  at  that  time  there  were  four 
men  there  together. 

No  part  of  what  occurred  between  McMahon  and  Hayward 
after  McMahon  came  out  of  his  saloon,  until  the  mortal 
wound  was  given,  was  seen  by  any  witness  other  than 
Gleason,  Ryan,  Weidell  and  the  accused.  Neither  of  these 
witnesses  (except  the  accused)  saw  any  part  of  what  occurred 
in  that  interval  until  after  the  first  shot  was  fired. 

The  accused  testifies  that  McMahon  was  the  assailant.  He 
seems  to  be  rather  corroborated  in  this  by  the  fact  that 
McMahon  was  the  assailant  in  the  affair  inside  the  saloon, 
and  was  then  violent  and  boisterous  in  his  assault,  while  Hay- 
ward  was,  at  that  time,  quiet  and  yielded  to  the  assault  and 
offered  no  violence.  McMahon,  at  that  time,  evidently  dom- 
inated Hayward.  Another  corroborating  fact  is  stated  by 
Ryan,  who  heard,  while  in  his  saloon  across  the  street,  loud 
and  boisterous  words,  before  the  first  shot  was  fired,  such  as 
to  hasten  him  in  closing  his  front  door  to  avoid  intrusion  by 
disturbers  of  the  peace  at  so  unseemly  an  hour.  This  is  a 
very  significant  fact.  It  shows  clearly  that  either  the  deceased 
or  the  accused,  or  both  of  them,  used  high  words  before  the 
first  shot  was  fired,  and  repels  the  suggestion  that  Hayward 
stealthily  lay  in  wait  and  fired  upon  McMahon  without  notice 
of  his  presence. 

Gleason  and  Ryan  must  have  come  in  sight  of  the  engage- 
ment nearly  at  the  same  instant.  It  was  after  the  firing  of 
the  first  shot,  and  probably  a  moment  before  the  second  shot. 
Gleason  says  the  second  shot  was  just  as  he  reached  the  cor- 
ner of  the  building.  Ryan  says,  when  he  looked,  there  were 
three    persons    in    sight,    one    near    the    building,   and    two 
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on  the  side  walk,  near  its  edge,  and  at  the  second  shot  the 
contending  parties  were  out  in  the  street.  Gleason  says,  at 
the  time  of  the  second  shot  the  parties  were  in  the  street 
five  or  six  feet  from  the  curb  stone,  and  thirty-five  or  forty 
feet  from  the  corner  of  the  building.  Ryan  says  when  he 
looked  first  the  three  men  seemed  huddled  close  together. 

It  would  seem,  from  this  testimony,  probable  that  the 
progress  into  the  street  was  not  due  east,  but  that  the 
line  of  the  contest  was  to  the  north-east.  A  point  five  or 
six  feet  from  the  curb  stone  and  thirty -five  or  forty  feet  from 
the  corner  of  the  saloon,  would  certainly  be  found  decidedly 
north  of  a  due  east  line;  and  the  fact  that  though  Gleason 
(when  Ryan  looked  out)  was  in  fact  some  thirty  or  forty  feet 
from  the  parties,  he  seemed  to  Ryan  to  be  very  near  them, 
indicates  that  Gleason  was  nearly  on  a  line  with  them,  when 
viewed  from  Ryan's  window.  Again,  the  two  last  shots  were 
east  of  the  railway  track  and  in  front  of  Weidell's  house,  which 
fronted  towards  a  point  north  of  east  from  the,  McMahon's, 
front  door. 

To  say  the  least,  this  testimony  and  these  circumstances 
fail  to  establish  that  Hayward  was  the  aggressor.  After  a 
very  careful  examination  of  all  the  testimony  given  against 
the  accused,  we  are  constrained  to  say  all  the  testimony  of 
the  prosecution  may  be  taken  as  true,  and  yet  the  accused 
may  not  have  been  the  aggressor.  In  fact,  on  the  proofs  in 
this  record,  it  seems  rather  more  probable  that  the  deceased 
was  the  aggressor  in  the  affair  in  the  street. 

It  is  said  that  Hayward  had  threatened  McMahon,  and 
this  because  Gleason  swears  that  on  leaving  the  saloon  he 
said:  "Mac,  I  will  see  you  to-morrow  for  this."  Gleason 
undertakes  to  give  the  words  of  this  parting  remark  of  Hay- 
ward in  four  different  places.  He  first  formulates  the  same 
in  the  words  above  (page  88  of  record,)  and  again  on  page  97. 
He  gives  it  twice  more  in  the  same  words,  and  in  another  place 
on  the  same  page  he  testifies:  "I  think  he  said,  'Mac,  I 
will  see   you  about   this   to-morrow/ "     If  the   phrase  used 
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was  in  these  words,  it  contains  no  implication  of  a  threat, 
and  if  in  the  form  given  above,  the  phrase  may  or  may  not 
contain  an  implication  of  a  threat,  according  to  the  tone  and 
manner  of  its  utterance,  and  there  is  no  proof  in  this  record 
that  there  was  anything  threatening  in  the  tone  or  manner 
of  the  accused  when  he  made  the  remark  in  question.  Expe- 
rience teaches  that  it  is  not  safe  to  rely,  as  a  general  rule, 
implicitly  upon  the  memory  of  witnesses  as  to  the  very  words 
used  in  conversation. 

But  it  is  said  that  when  first  arrested  he  was  told  that  he 
had  certainly  shot  McMahon,  and  replied:  "It  was  not  my 
fault  if  I  didn't,"  meaning  (as  suggested)  that  he  intended  to 
shoot  the  deceased.  If  this  be  so,  it  accords  with  his  testi- 
mony, for  at  the  trial  he  swears  that  he  intended  to  shoot 
him  in  the  left  arm  and  wound  him,  but  did  not  intend  to 
kill  him.  The  accused  insists,  in  his  testimony,  that  the 
phrase  used  was:  "It  is  not  my  fault  if  I  did,"  meaning  that 
no  part  of  the  fault  of  the  whole  affair  (even  if  the  deceased 
was  shot)  was  upon  him. 

A  majority  of  the  court,  after  a  careful  consideration  of 
all  the  proofs,  are  not  satisfied  with  this  verdict.  Where  the 
testimony  is  conflicting  on  vital  points  and  the  verdict 
depends  upon  the  credibility  of  witnesses,  the  judgment  of  the 
jury  must  and  should  have  great  weight,  for  it  is  the  pecu- 
liar province  of  the  jury  to  determine  the  relative  credit  to 
be  given  to  the  testimony  of  each  witness.  In  this  case, 
however,  the  discrepancies  in  the  testimony  are  not  neces- 
sarily upon  vital  points.  All  the  testimony  for  the  prosecu- 
tion may  be  taken  to  have  been  honestly  given  and  true,  and 
yet  Hay  ward  may  not  have  been  the  aggressor  in  any  part  of 
this  affair.  The  substance  of  his  testimony  may  be  true 
without  contradicting  any  decisive  fact  shown  by  the  prose- 
cution. We  are  thus  led  to  inquire  whether  the  record 
shows  anything  by  which  the  jury  may  have  been  misled. 

Looking  further  into  this  record  we  find  that,  on  cross- 
examination  of  the  accused  when  on  the  stand  as  a  witness, 
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the  court  compelled  him,  against  objections  interposed,  to 
testify  that  he  had  frequented  other  saloons  in  Chicago  and 
drank,  and  played  cards  and  billiards  on  divers  times  at 
other  saloons  in  Chicago.  This,  we  think,  was  error,  and 
may  have  prejudiced  some  of  the  jurors  against  the  accused. 
We  can  not  perceive  that  these  circumstances  had  any  legiti- 
mate bearing  upon  the  issue  in  the  case,  or  that  they  were 
competent  as  bearing  upon  the  credibility  of  the  accused. 

Upon  the  whole,  a  majority  of  the  court  are  of  opinion 
that  the  purposes  of  justice  will  be  better  subserved  by 
having  this  matter  submitted  to  the  consideration  of  another 
jury. 

The  judgment  in  this  case  is  therefore  reversed,  and  the 
cause  remanded  for  another  trial. 

Judgment  reversed. 

Walker,  Scott  and  Sheldon,  J  J. :  We  do  not  concur  in 
this  opinion.  We  are  of  opinion  the  evidence  fully  war- 
ranted the  conviction  of  the  accused. 


The  People  ex  rel.  The  National  Cigar  Company 
Robert  Dulaney  et  al. 

Filed  at   Ottawa  November  17,  1880. 

1.  Mandamus — to  compel  officer  to  perform  an  act  he  is  willing  to  do.  This 
court  will  not  compel  the  execution  of  a  contract  made  by  State  officers  when 
they  admit,  in  the  record,  that  they  are  willing  to  perform  the  same  without 
coercion.     The  law  will  not  do  a  useless  thing. 

2.  Same — certainty  as  to  specific  act  sought  to  be  compelled.  A  prayer 
in  a  petition  for  a  mandamus  against  the  Penitentiary  Commissioners,  to  com- 
pel the  performance  of  a  contract  with  them  for  convict  labor,  that  they  be 
compelled  to  assign  to  the  relator  two  hundred  convicts  of  the  "  kind  and 
quality"  called  for  and  specified  in  the  agreement,  renders  the  petition  uncer- 
tain and  indefinite,  as  it  can  not  be  told  what  specific  act  is  sought  to  be 
coerced. 
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3.  Same — does  not  lie  to  compel  the  performance  of  executory  contracts. 
This  court  has  no  jurisdiction  by  mandamus  to  compel  the  performance  of 
executory  contracts.  That  is  an  appropriate  remedy  to  compel  public  officers 
to  perform  specific  duties  imposed  by  law,  and  by  it  the  courts  can  only  compel 
the  performance  of  specific  acts  when  the  duty  to  discharge  them  is  clear  and 
well  defined,  and  there  is  no  element  of  discretion  involved  in  the  perform- 
ance. 

4.  Contract — construed — when  printed  pari  of  blank  is  inconsistent  with  written 
part.  Where  parties,  in  attempting  to  reduce  their  agreement  to  form,  use  a 
blank  form  containing  a  printed  paragraph  which  is  entirely  inconsistent 
with  a  provision  written  in  the  blank,  and  it  appears  that  by  inadvertence 
the  blank,  as  filled,  is  signed  without  erasing  the  printed  paragraph,  the 
written  provision  must  control,  and  will  be  taken  as  expressing  the  real 
contract. 

5.  Same — -for  convict  labor  by   Penitentiary  Commissioners.     Under  sections 

25  and  26  of  the  Penitentiary  act,  a  contract  by  the  commissioners,  except  a 
temporary  arrangement,  is  not  valid  unless  made  in  conformity  with  the  first 
named  section,  which  requires  it  to  be  made  upon  sealed  bids  or  proposals 
after  the  letting  of  such  labor  is  advertised  according  to  law.  A  contract  for 
the  hiring  of  such  labor,  not  made  in  pursuance  of  the   provisions   of  section 

26  of  the  act,  is  declared  to  be  temporary  only. 

6.  It  is  not  sufficient  that  a  party  desiring  to  contract  for  convict  labor, 
authorized  his  bid  to  be  submitted  in  due  form  of  law  and  in  due  season  and 
at  the  time  required  by  the  statute,  but  such  bid  must,  in  fact,  have  been 
submitted  at  the  proper  time  and  place  as  "a  sealed  bid  or  proposal,"  before 
the  commissioners  will  be  authorized  to  act  upon  the  same. 

7.  Statutes — defining  the  duties  of  public  officers,  how  construed.  A  statute 
defining  the  duties  of  public  officers  is  also  a  limitation  upon  the  powers  they 
may  rightfully  exercise.  Declaratory  provisions  of  a  public  law,  as  to  the 
manner  of  making  contracts  by  officers  designated  for  that  purpose,  for  and 
on  behalf  of  the  State,  are  a  prohibition  on  them  from  making  such  contracts 
in  any  other  manner  or  mode,  and  the  inhibited  contracts  being  without  the 
sanction  of  law  contain  no  binding  obligation. 

8.  State — can  not  be  sued  in  any  action.  The  constitutional  provision  that 
the  State  "shall  never  be  made  a  defendant  in  any  court  of  law  or  equity," 
prohibits  this  court  from  enforcing  the  performance  of  a  contract  maiie  by  the 
Penitentiary  Commissioners  for  convict  labor  by  mandamus,  as  its  effect 
would  be  to  give  an  action  against  the  State. 

This  is  an  application  for  a  writ  of  mandamus,  by  the 
National  Cigar  Company  against  the  Commissioners  of  the 
Illinois  State  Penitentiary  at  Joliet,  to  compel  the  performance 


1880.]         The  People  ex  rel.  v.  Dulaney  et  al.  5*05 

Opinion  of  the  Court. 

of  a  contract  for  the  hiring  of  convict  labor.     The  material 
facts  appear  in  the  opinion  of  the  court. 

Mr.  E.  F.  Bull,  and  Mr.  S.  K.  Dow,  for  the  relator. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  respond- 
ents. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  is  an  original  suit  in  this  court.  It  is  a  petition  in 
the  name  of  the  People  of  the  State,  on  the  relation  of  the 
National  Cigar  Company,  to  compel  the  Commissioners  of  the 
State  Penitentiary,  located  at  Joliet,  to  perform  a  contract  or 
contracts  which,  it  is  alleged,  relators  have  with  such  commis- 
sioners for  convict  labor. 

Two  contracts  are  set  forth  in  the  amended  petition.  One 
is  dated  July  12,  1876,  and  is  between  the  Commissioners  of 
the  Penitentiary  of  the  first  part,  and  Ashmond  Fox,  George 
A.  Head  and  Aurelius  E.  Stevens  of  the  second  part,  and  by 
that  agreement  the  parties  of  the  first  part  obligated  themselves 
to  manufacture,  with  convict  labor,  from  a  minimum  of 
fifteen  thousand  to  a  maximum  blank  number  mould  made  or 
hand  made  cigars  per  day,  for  each  and  every  day  for  a  term 
of  five  years  from  the  date  of  the  contract,  and  in  considera- 
tion thereof  the  party  of  the  second  part  agreed  to  pay 
therefor,  on  or  before  the  10th  day  of  each  month  during 
the  existence  of  the  agreement,  for  all  mould  made  cigars 
manufactured  during  the  next  preceding  month,  at  the  rate 
of  two  dollars  per  one  thousand  cigars,  and  for  all  hand  made 
cigars  so  manufactured,  at  the  rate  of  three  dollars  per  one 
thousand  cigars,  and  to  furnish,  at  their  own  expense,  all  fore- 
men and  instructors,  material  and  machinery  to  manufacture 
such  articles. 

Substantially,  this  was  the  contract  between  the  parties,  but 
the  written  agreement  sets  forth,  with  particular  definiteness, 
what  each  party  was  to  do  and  furnish  in  the  performance  of 
the  contract.     It  will  not  be  necessary  to  an  understanding 
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of  the  case,  to  state  the  minor  matters  contained  in  the  agree- 
ment. By  consent  of  the  acting  commissioners,  the  parties 
named  as  the  party  of  the  second  part  afterwards  assigned 
their  interest  in  this  contract  to  the  relator — the  National 
Cigar  Company — and  that  company,  with  their  consent, 
entered  upon  the  further  performance  of  the  agreement 
instead  of  the  original  parties  thereto. 

The  second  contract  is  dated  December  23,  1878,  is  between 
the  then  acting  Commissioners  of  the  Penitentiary  and  the 
National  Cigar  Company,  and  by  its  terms  obligated  the  com- 
missioners to  furnish  the  National  Cigar  Company,  for  the 
term  of  five  years,  beginning  on  the  first  day  of  January, 
1879,  with  the  labor  and  services  of  two  hundred  convicts,  to 
be  employed  in  the  manufacture  of  cigars.  It  was  stipulated 
in  one  clause  of  the  agreement,  that  of  the  convicts  to  be 
employed  under  this  contract,  at  least  forty  per  cent  should 
be  of  the  average  mental  and  physical  capacity,  and  should 
have  not  less  than  two  years'  time  to  serve,  provided  a  suffi- 
ciently large  number  of  convicts  sentenced  for  two  or  more 
years  should  be  received,  to  be  detailed  at  the  same  propor- 
tion under  other  existing  contracts. 

On  the  part  of  the  cigar  company  it  was  agreed  twenty- 
four  cents  per  day  per  convict  should  be  paid  on  or  before 
the  10th  day  of  each  month,  during  the  existence  of  the  agree- 
ment, for  each  and  every  day's  labor  performed  by  such  con- 
victs in  the  next  preceding  month.  This  agreement,  like 
the  former  one,  provided  what  each  party  should  do  and 
furnish  in  its  performance. 

As  respects  the  first  contract,  respondents  admit  its  validity 
and  their  willingness  to  perform  it,  so  far  as  it  is  practicable 
for  them  to  do  it.  Waiving,  for*  the  present,  the  question 
made  as  to  the  jurisdiction  of  this  court  to  award  a  mandamus 
to  eompel  the  execution  of  such  a  contract,  there  can  be  no 
occasion  for  a  writ  to  compel  respondents  to  do  that  which 
they  admit,  on  the  record,  they  are  willing  to  do  without  coer- 
cion.    The  law  will  not  do  a  useless  thing. 
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It  will  be  observed  the  original  petition  only  set  up  the 
contract  of  December,  1878,  and  asked  to  have  the  Commis- 
sioners of  the  Penitentiary  compelled  to  furnish  relator  with 
the  labor  of  two  hundred  convicts  of  the  kind  and  quality 
called  for  and  specified  in  that  agreement.  The  original 
answer  made  the  question,  whether  respondents  were  under 
any  obligation  to  perform  that  contract.  Two  principal 
reasons  were  assigned:  First,  the  contract  was  not  written 
according  to  the  understanding  of  the  parties  to  it;  and  second, 
it  was  not  made  in  pursuance  of  any  advertised  letting  of 
convict  labor,  as  the  law  requires. 

The  agreement,  as  written  and  executed,  contains  a  clause 
which  provides  that  all  convicts  whose  labor  was  to  be  fur- 
nished under  the  contract  should  be  what  "are  generally 
denominated  able-bodied  men,  and  of  the  average  capacity 
of  convicts,"  and  should  be  selected  by  the  warden  "with 
reference  to  their  adaptation  to  the  business  of  the  agreement." 
No  such  understanding  was  within  the  contemplation  of  the 
parties,  and  the  presence  of  that  clause  in  the  written  agree- 
ment is  accounted  for  in  this  way: — In  attempting  to  reduce 
the  agreement  to  form,  a  blank  was  used  which  had  a  printed 
paragraph  containing  the  provision  cited,  and  by  mistake 
and  inadvertence  it  was  signed  without  erasing  that  para- 
graph. Written  in  the  blank  used  was  this  provision:  "That 
of  the  whole  number  of  convicts  employed  under  this  con- 
tract a  proportion  of  at  least  forty  per  cent  shall  be  of  the 
average  mental  and  physical  capacity,  and  shall  have  not  less 
than  two  years'  long  time  to  serve."  That  was  the  agree- 
ment of  the  parties. 

The  two  provisions  are  inconsistent.  The  prayer  of  relator, 
as  we  have  seen,  is,  that  the  commissioners  shall  be  com- 
pelled to  assign  to  relator  two  hundred  convicts  of  the  "kind 
and  quality"  called  for  and  specified  in  the  agreement.  In 
this  respect  the  petition  is  uncertain  and  indefinite,  and  it  can 
not  be  known  what  specific  act  is  sought  to  be  coerced. 
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Iii  regard  to  the  other  objection  made  by  respondents  to 
executing  the  agreement  of  December  23,  1878,  they  say,  in 
their  answer,  they  were  advised  no  contract  for  convict  labor, 
except  temporary  arrangements  until  there  can  be  a  regular 
letting,  is  valid  unless  made  in  conformity  with  sec.  25,  chap. 
108,  Rev.  Stat.  1874,  which  makes  it  the  duty  of  the  com- 
missioners to  advertise  for  sealed  bids  or  proposals  for  the 
hire  of  the  labor  of  convicts,  in  such  numbers  and  for  such 
periods  as  they  shall  deem  advisable,  not  exceeding  eight 
years.  The  26th  section  of  the  Penitentiary  act  provides 
that  all  convicts  whose  labor  is  not  contracted,  as  in  section 
25  prescribed,  shall  be  hired  by  the  commissioners  as  they 
shall  think  most  conducive  to  the  interests  of  the  State,  but 
such  employment  shall  be  regarded  as  temporary,  to  termin- 
ate at  any  public  letting.  The  answer  to  the  original  petition 
contains  a  most  positive  denial  that  the  contract  of  December 
23,  1878,  was  ever  awarded  to  relator  at  any  public  letting 
of  the  labor  of  convicts,  as  required  by  statute  in  that  behalf, 
or  that  the  relator  ever  bid  for  the  labor  of  such  convicts  at 
any  public  letting  of  such  labor,  or  ever  filed  with  the  com- 
missioners, prior  to  any  advertised  letting,  a  sealed  bid  or 
proposal  for  the  labor  of  such  convicts.  A  statute  defining 
the  duties  of  public  officers  is  also  a  limitation  upon  the 
powers  such  officers  may  rightfully  exercise.  Declaratory 
provisions  of  a  public  law  as  to  the  manner  of  making  con- 
tracts by  officers  designated  for  that  purpose  for  and  on 
behalf  of  the  State,  are  understood  to  be  an  inhibition  on 
such  officers  as  to  the  making  of  such  contracts  in  any  other 
manner  or  mode,  and  all  inhibited  contracts  being  without 
the  sanction  of  law,  contain  no  binding  obligation. 

On  the  filing  of  the  original  answer,  relator  obtained  leave 
of  court  to  amend  the  original  petition  herein.  It  is  a 
noticeable  fact  the  amended  petition  contains  no  positive 
allegation  the  contract  of  December  23,  1878,  was  awarded 
at  any  public  letting  of  the  labor  of  convicts  in  pursuance  of 
any  sealed  bid  or  proposal,  as  required  by  law.     The  allega- 
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tions  of  the  petition  in  this  respect  are  evasive  and  uncertain. 
It  is  stated  that  some  controversy  existed  between  the  com- 
missioners and  other  contractors  for  convict  labor,  and  that  the 
commissioners  represented  to  relator  they  had  advertised  for 
sealed  bids  or  proposals  for  convict  labor,  as  required  by  law; 
that  such  bids  would  be  opened  on  the  19th  of  September, 
1878,  and  that  if  relator  would  consent  to  submit  a  bid  for 
the  labor  of  two  hundred  convicts  at  that  time,  it  would  save 
the  State  a  large  sum  for  readvertising  and  reletting  such 
convict  labor  to  relator,  and  thereupon,  it  is  alleged  "relator 
did  authorize  the  bid  to  be  submitted  in  due  form  of  law  and 
in  due  season,  and  at  the  time  required  by  statute,  upon  the 
said  19th  day  of  September,  1878,  which  bid  was  then  con- 
sidered by  said  commissioners  and  afterwards  approved  by 
them,  and  in  pursuance  thereof  another  contract  was  entered 
into  between  your  relator  and  the  commissioners,"  which  was 
the  contract  of  December  23,  1878.  An  analysis  of  the 
petition  will  disclose  that,  although  relator  did  authorize 
"  the  bid  to  be  submitted  in  due  form  of  law  and  in  due 
season,  and  at  the  time  required  by  the  statute/'  it  contains 
no  direct  declaration  relator  ever  in  fact  submitted  a  "sealed 
bid  or  proposal"  for  the  hire  of  the  labor  of  two  hundred 
convicts  at  the  meeting  of  the  commissioners  on  the  19th  of 
September,  1878,  or  at  any  other  time.  What  bids  the  com- 
missioners considered  and  afterwards  approved,  is  not  stated. 
This  record  will  be  searched  in  vain  for  any  direct  affirma- 
tion the  bid  for  the  hire  of  the  labor  of  two  hundred  con- 
victs, bearing  date  September  19,  1878,  was  in  fact  submitted 
to  the  commissioners  as  a  "sealed  bid  or  proposal"  at  their 
advertised  session  on  that  day.  It  is  not  sufficient  relator 
"authorized  the  bid  to  be  submitted  in  due  form  of  law  and 
in  due  season,  and  at  the  time  required  by  the  statute,"  but 
such  bid  must  in  fact  have  been  submitted  at  the  time  and 
place  as  "  a  sealed  bid  or  proposal "  before  the  commissioners 
would  be  authorized  to  consider  and  act  upon  it. 
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To  the  answer  to  the  amended  petition,  which  sets  up  mat- 
ters of  defence,  relator  filed  a  number  of  special  pleas.  By- 
stipulation  of  the  parties  the  first  plea  shall  be  construed  to 
read  the  same  as  if  it  had  incorporated  therein  the  language 
of  the  amended  petition  to  which  it  refers,  in  reference  to 
filing  bids  with  the  Commissioners  of  the  Penitentiary.  The 
plea,  therefore,  is  no  more  comprehensive  than  the  petition 
itself,  and  that,  as  we  have  seen,  contains  no  direct  allegation 
the  contract  of  December  23,  1878,  was  awarded  in  pursuance 
of  any  sealed  bid  or  proposal  submitted  at  any  public  letting 
of  convict  labor.  But  it  will  not  be  necessary  to  consider 
the  pleas,  as  a  demurrer  was  filed  to  them,  which  counsel 
concede  may  be  carried  back  to  the  petition,  as  respondents 
have  declined  to  join  issue  on  such  pleas.  This  presents 
fairly  the  question  whether  the  facts  contained  in  the  petition 
and  pleas,  which  the  demurrer  admits  to  be  true,  make  a  case 
that  would  warrant  the  issuing  of  a  peremptory  writ  of  man- 
damus as  prayed  for  either  in  the  original  or  amended  peti- 
tion.    Our  conclusion  is  they  do  not. 

The  most  favorable  view  that  could  be  taken  of  the  case, 
admitting  that  relator  had  a  valid  contract  with  the  Commis- 
sioners of  the  Penitentiary  for  convict  labor,  would  be  the 
concession  there  had  been  a  breach  of  such  contract.  The 
only  relief  the  law  would  or  could  afford  relator  would  be, 
as  in  other  cases,  for  breach  of  contract,  and  would  be  such 
damages  as  might  be  recoverable  in  an  appropriate  action. 
The  contract  of  December  23,  1878,  if  valid,  is  a  contract 
between  the  State  and  relator.  The  inhibition  contained  in 
section  26,  article  4,  of  the  constitution,  is  absolute — the 
State  "shall  never  be  made  a  defendant  in  any  court  of  law 
or  equity/'  Should  this  court  compel  the  performance  of  the 
alleged  contract  of  December  23,  1878,  the  effect  would  be  to 
give  an  action  against  the  State,  to  compel  it  to  perform  its 
contract,  determined  in  action  at  law  to  be  valid.  It  is  need- 
less to  say  this  court  can  not  give  an  action  against  the  State, 
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when  all  actions,  either  at  law  or  in  equity,  are  absolutely 
forbidden  by  constitutional  provisions. 

But  the  decision  maybe  placed  on  grounds  more  nearly 
affecting  the  merits  of  the  controversy.  As  respects  the  con- 
tract of  July  12,  1876,  the  respondents  are  willing  to  perform 
it  so  far  as  it  may  be  practicable,  and  that  is  all  they  are 
obligated  to  do.  There  is  no  demand  shown  on  them  to  per- 
form this  contract.  The  demand  that  was  made  was  for  the 
labor  of  two  hundred  convicts,  and  plainly  that  was  under 
the  contract  of  December  23,  1878,  and  no  reasoning,  how- 
ever subtle,  can  make  it  have  the  remotest  application  to  the 
contract  of  July  12,  1876.  Relator  claimed  then  that  the 
contract  of  December  23,  1878,  was  a  new  contract,  and  that 
the  former  one  would  terminate  on  the  1st  of  January,  1879, 
when  the  new  one,  by  its  terms,  would  take  effect.  There 
never  was  any  refusal  on  the  part  of  the  commissioners  to 
perform  the  contract  of  July  12,  1876,  and  whether  they 
failed  to  comply  with  it  in  every  particular,  as  relator  under- 
stood it,  is  a  matter  of  no  consequence,  so  far  as  the  present 
decision  is  concerned. 

Concerning  the  contract  of  December  23,  1878,  it  may  be 
said  it  was  not  so  fairly  obtained  as  that  the  commissioners 
ought  to  perform  it.  It  was  not  made  in  conformity  with 
the  statute  which  prescribes  the  mode  of  letting  convict  labor, 
and,  as  we  have  before  stated  our  views  on  this  branch  of  the 
case,  it  will  not  be  necessary  to  re-state  the  reasoning  that 
led  to  that  conclusion. 

But  there  is  another  and  equally  conclusive  reason  why  the 
peremptory  writ  should  be  denied  in  this  case,  and  that  is, 
this  court  has  no  jurisdiction  by  mandamus  to  compel  the 
performance  of  executory  contracts.  It  is  an  appropriate 
remedy  to  compel  public  officers  to  perform  specific  duties 
imposed  by  law;  but  that  is  not  the  case  here.  The  duties 
which  relator  asks  to  have  the  commissioners  compelled  to 
discharge  arise  out  of  the  alleged  contract  with  them.  But 
for  the  alleged  contract  it  is  not  claimed  the  commissioners 
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owe  relator  any  duties  to  be  performed.  It  is  only  practica- 
ble by  mandamus  to  compel  the  performance  of  specific  acts 
where  the  duty  to  discharge  them  is  clear  and  well  defined, 
and  when  no  element  of  discretion  is  involved  in  the  per- 
formance. In  the  case  in  hand  the  duties  to  be  coerced,  if 
this  writ  is  allowed,  arise  out  of  a  contract  that  requires  a 
series  of  years  for  its  performance,  and  must  of  necessity 
involve  in  some  degree  the  exercise  of  discretion,  or,  what  is 
the  same  thing,  judgment  in  the  management  of  the  business 
to  which  the  contract  refers.  In  such  cases  mandamus  is  not 
an  appropriate  remedy. 

In  County  of  St.  Clair  v.  The  People,  85  111.  396,  it  was 
said:  "  When  a  duty  is  imposed  to  perform  a  specific  act, 
and  there  remains  no  discretion  to  be  exercised,  the  writ 
will  generally  lie  against  an  officer  to  compel  its  performance. 
So  of  officers  associated  for  the  performance  of  public  duties. 
But  when  the  duty  is  not  specific,  but  general,  depending  on 
judgment  and  discretion,  the  writ  will  not  lie  to  compel  the 
performance  of  the  duty,  and  clearly  not  in  a  specific  man- 
ner." 

The  application  of  the  principle  o£  that  case  to  the  one 
under  consideration  is  apparent.  The  effect  of  what  the 
court  is  asked  to  do  is  to  compel  the  performance  of  duties 
arising  out  of  a  contract,  and  not  out  of  any  law  imposing 
any  duties  on  respondents,  in  regard  to  anything  affecting 
the  interests  of  relator.  The  contract  being  executory,  its 
performance  would  involve  many  acts  that  could  not  be  fore- 
seen or  anticipated,  as  it  will  require  the  constant  exercise  of 
judgment  and  discretion. 

The  peremptory  writ  will  be  denied. 

Mandamus  denied. 
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Charles  E.  Grant 

v. 

John  I.  Bennett  et  ah 

Filed  at  Ottawa  September  25,  1880. 

'relcf  7~~>  *  P:'imS-W'"n  "  h^-  Lis  pendens  does  not  exist,  in 
respect  of  a  smt  m  chancery,  nntil  a  summons  or  subpoena  has  been  duly 
and  regularly  served  upon  the  defendants  in  the  bill,  and  the  service  alone 
.3  not  sufhc.ent,  but  a  bill  must  also  be  filed,  and  when  a  bill  has  been  filed 
and  process  served,  whether  the  bill  was  filed  before  or  after  service  at 
common  law,  Us  pendens  begins  from  the  date  of  the  service.  Our  statut 
tie  ruT8  SUUS  "  Chan°ery  '"  ^  C°mmenced  b*  fllin«  a  bi».  ««»  not  changed 
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before  T  T"  ",  *"  ^  ^^  *  ****  °f  *>  tMe  t0  ™>  °^' 
before  the  recording  of  a  conveyance  of  the  property  from  such  party,  will  de- 
ea    the  t!tl      f  ^  ^^      ^  &  .^^  rf  ^  ^  ^7.      Je 

of  the  cremt  court  and  remanding  the  cause,  is  not  such  a  final  judgment  or 
decree,  although  the  decision  settles  the  rights  of  the  parties. 
.    8.    Fraud-,,/  grantor  alone,  not  suffieient.     Although  the  object  of  a  grantor 
m  conveying  real  estate  was  to  deprive  his  vendor  from  obtaining  a  recon- 
veyance for  fraud  or  other  cause,  this  wil,  not  defeat  the  title  of  the  grantee 
,h ,  purchased  m  good  faith  without  notice   of  the  equities  of  the  originaj 

™ Z  T  7    sran,or  deriTed  the  title-  Nor  win  tie  ***»'  •'  M- 

gran  or  ,»  defend.ng  a  su.t  brought  against  him  subsequent  to  his  conveyance, 
^  A    grantor,  ,n  h,s  own  name,  without  disclosing  the  fact  that  he  had  sold 

mioT    '  S°  °ns  as  the  lauer  had  no  knowl^:°f  *>  »»* 

deed  „!l  T  Tt  *  PUrChSSer  °f  Ieal  eS'ate  de'^s  Putti"8  his  aetata, 
deed  upon  record  for  some  time,  and  afterwards  procures  a  warranty  deed 

vid  nee    f  r    ;T       'ed  t0  the  "me  °f  US  P"chase>  *~  «'d  »7 
time  "^»>^  on  his  part,  where  it  was  the  agreement  at  the 

warranty  deed  when  desired  by  him. 

as5effee°ra1'rAHCE7r.f "  ^'^  *  '«*•  '*«  "'<fe    A  «««"—  «••*  is 
as  effectual  to  pass  the  t.tle  of  the  grantor  as  a  warranty  deed. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
-&•  ft.  Williams,  Judge,  presidine. 
33—96  III.  s 
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Statement  of  the  case. 

This  was  a  bill  in  chancery  by  Abraham  J.  Rockafellow, 
against  Charles  E.  Grant  and  Mary  A.  Newcomb  and  one 
Saunders,  to  set  aside  a  certain  deed  given  by  Miss  Newcomb 
to  Grant,  and  a  deed  from  Grant  to  Saunders,  as  a  cloud 
upon  the  title  of  the  complainant  in  certain  lands. 

On  September  21,  1868,  Hockafellow  conveyed  to  Miss 
Newcomb  the  premises  in  question.  Rockafellow  resided  in 
Galva,  Illinois,  and  Miss  Newcomb  in  Galesburg. 

In  January,  1869,  Miss  Newcomb  made  a  parol  contract 
with  Grant  to  sell  him  the  premises  for  $2000,  and  received  from 
him  $300  of  the  purchase  money,  the  balance  to  be  paid  when 
she  made  a  conveyance. 

On  March  4,  1869,  about  12  o'clock  M.,  Kockafellow  filed 
in  the  circuit  court  of  Cook  county,  a  bill  against  Miss  New- 
comb, charging,  in  substance,  that  she  held  the  premises  in 
trust,  and  in  breach  of  the  trust,  refused  to  reconvey. 

The  same  day,  March  4,  1869,  between  1  and  2  o'clock 
P.  M.,  Miss  Newcomb,  having  executed  and  acknowledged  her 
deed,  delivered  it  to  Grant,  and  received  the  balance  of  the 
purchase  money,  $1700. 

At  the  time  of  delivery,  attention  was  called  to  the  fact 
that  the  deed  was  a  quitclaim,  and  Miss  Newcomb  agreed  to 
make  a  warranty  deed,  whenever  called  upon  to  do  so. 

Neither  party,  at  this  time,  knew  anything  about  the  filing 
of  the  bill  in  Chicago. 

On  March  7,  1869,  the  summons  in  the  suit  of  Rockafellow 
was  served  upon  Miss  Newcomb.  In  the  spring  of  1870,  she 
made  a  warranty  deed  for  the  same  premises  to  Grant,  dated 
of  the  same  date  as  the  quitclaim  deed. 

On  July  14,  1870,  the  suit  was  heard  on  the  pleadings  and 
proofs,  and  the  bill  dismissed.  On  appeal  the  decree  was 
reversed  and  the  cause  remanded,  (57  111.  187).  The  opinion 
of  the  Supreme  Court  wasfiled  in  the  circuit  court  on  January 
25,  1871. 

On  March  16,  1871,  the  warranty  deed  from  Miss  Newcomb 
to  Grant  was   filed    for  record,  and  on    March   18,   1871,  a 
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decree  was  entered  in  the  suit  of  Rockafellow  against  Miss 
JTewcomb,  ordering  a  reconveyance  of  the  property,  and  a 
master's  deed  was  made  to  Rockafellow  on  April  25,  1871, 
and  on  May  9,  1871,  this  bill  was  filed  by  Rockafellow 
against  Grant  and  Newcomb,  which  states  that  Newcomb 
conveyed  to  Grant  lis  pendens,  and  asks  to  have  the  deed  set 
aside  as  a  cloud. 

Bennett,  Sleeper  and  Whiton  purchased  from  Rockafellow 
after  this  suit  was  brought,  and  have  been  joined  as  complain- 
ants. The  deed  to  Bennett  is  dated  May  30,  1872.  Reamer 
A.  Saunders,  who  held  a  deed  from  Grant,  and  Henry  F.  Val- 
letta were  also  made  parties  defendant  by  supplemental  bill. 

Mr.  J.  H.  Knowlton,  for  the  appellant: 

The  law  is,  that  if  the  contract  of  purchase  be,  in  fact,  made 
before  the  suit  is  commenced,  and  even  before  the  service  of 
process  on  the  defendant,  the  purchaser  is  not  brought  within 
the  law  of  lis  pendens,  even  though  he  makes  payment  and 
receives  his  deed  of  conveyance  while  the  suit  is  actually  lis 
pendens;  and  if  the  purchaser  is  then  in  possession  of  the 
land  he  should  be  made  a  party  to  the  suit.  Freeman  on 
Judgments,  (2d  ed.)  sees.  195  and  201;  Hall  v.  Nelson,  23 
Barb.  N.  Y.  88;  Curtis  v.  Hitchcock,  9  Paige,  399;  Hop- 
kins v.  McLaren,  4  Cow.  677;  Chapman  v.  'West,  17  ST.  Y. 
125 ;  The  People  v.  Connelly,  8  Abb.  Pr.  Rep.  128  ;  Ensworth  v. 
Lambert,  4  Johns.  Ch.  606  ;  Hongwout  v.  Murphy,  22  N.  J. 
Eq.  545 ;  Hunt  v.  Haven,  52  N.  H. ;  Stuyvesant  v.  Hall,  2 
Barb.  Ch.  151;  Clarkson  v.  Morgan,  6  B.  Monroe,  Ky.  441; 
Gibbs  v.  Trimble,  14  Ohio,  323;  Parks  v.  Wendal,  11  Wend. 
442 ;  Allen  v.  Mandeville,  26  Miss.  397 ;  Butler  v.  Tomlin- 
son,  38  Barb.  641;  Edwards  v.  Bonksmith,  38  Ga.  213;  Hem- 
mington  v.  Hemmington,  27  Mo.  560;  Lyle  v.  Bradford,  7 
Mon.  115;   Powell  v.  Wright,  7  Beavan,  444. 

It  is  also  necessary  at  common  law  that  the  bill  be  filed, 
but  upon  such  filing  the  lis  pendens  begins,  it  is  said,  from 
the  service  of  the  subpoena.     Anon.  1  Vern.  318;   Sugden  on 
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Vendors,  1045.  For  a  complete  view,  see  also  Kellogg  v. 
Fancher,  23  Wis.  21;  Leitch  v.  Wells,  48  K  Y.  611;  Hayden 
v.  Backlin,  9  Paige,  (N.  Y.  Ch.)  513;  Cross  on  Lieus,  140; 
7  Blackford, Iud.  242;  22  Alabama,  743;  4  Sneed,  Tenn.672; 
27  Mo.  560. 

Where  the  service  may  be  made  by  publication,  the  lis 
pendens  begins  only  when  the  publication  is  complete.  Wick- 
liffe  v.  Breckenridge,  1  Bush,  237;  Miller  v.  Sherry,  2  Wallace, 
237;  Warring  v.  Warring,  7  Abb.  Pr.  472 ;  Goodwin  v.  McGohee, 
15  Ala.  232;  Chandron  v.  Magee,  5  id.  570;  BenneWs  Lessee  v. 
Williams,  5  Ohio,  491 ;  Chevinger  v.  Hill,  4  Bibb.  498;  Carter 
v.  Miller,   30  Mo.  432;  Freeman  on  Judgments,  sec.  195. 

To  declare  what  shall  be  the  commencement  of  a  suit,  or 
how  it  shall  be  commenced,  is  very  far  from  a  declaration  of 
when  a  suit  shall  begin  to  be  lis  pendens.  Allen  v.  Mande- 
ville,  26  Miss.  397;  Butler  v.  Tomlinson,  38  Barb.  641; 
Hongwout  v.  Murphy,  22  N.  J.  Eq.  545,  and  other  cases 
above  cited. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  also  for 
the  appellant:  • 

If  the  quitclaim  deed  was  surrendered  as  alleged,  the  title 
did  not  revert,  but  a  reconveyance  or  a  decree  of  cancella- 
tion was  necessary.  Duncan  v.  Wickliffe,  4  Scam.  452;  Wash- 
ington v.  Ogden,  1  Black,  450 ;  Faivcetts  v.  Kimmey,  33  Ala. 
261;  Gimon  v.  Davis,  36  id.  589;  Kelly  v.  Wilson,  33  Cal. 
690;  Scharffer  v.  Fithian,  17  Ind.  463;  Jorden  v.  Pollock, 
14  Ga.  145;  Listoff  v.  Hart,  25  Miss.  245;  Tibeau  v.  Tibeau, 
19  id.  78;  Wilson  v.  Hill,  13  N.  J.  Eq.  143;  Baynor  v. 
Wilson,  6  Hill,  469;  Schiet  v.  Harge,  6  Barb.  373;  Connelly 
v.  Doe,  8  Blackf.  320;  Carver  v.  McNulty,  39  Pa.  St.  473; 
Morgan  v.  Eahn,  4  Yerg.  (Tenn.)  375;  Grayson  v.  Richards, 
10  Leigh,  57;  Parker  v.  iTcme,  4  Wis.  1 ;  Johnson  v.  Jcmes, 
1  Black,  209. 

Re-delivery  by  grantee  to  grantor  made  after  delivery  of 
deed  to  him.self,  does    not    retransfer  the  title.     Kears'mg  v. 
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Killian,  18  Cal.  491;  Lawton  v.  Gordon,  34  id.  36;  Kimball 
v.  Greig,  47  Ala.  230. 

Voluntary  destruction  of  a  deed  by  one  of  the  grantees 
can  not  divest  the  title.  Speer  v.  Speer,  7  Ind.  178;  Steel 
v.  Steel,  4  Allen,  417;  Bifener  v.  Bowman,  53  Pa.  St.  313. 

The  statute  protecting  subsequent  purchasers  and  mort- 
gagees against  unrecorded  deeds  does  not  relate  to  subsequent 
judgment,  but  the  purchaser  under  such  judgment  is  entitled 
to  the  protection  of  the  statute  from  the  day  of  sale.  Orth 
v.Jennings,  8  Blackf.  420;  Runyan  v.  McClellan,  24  Ind.  165. 

But  Rockafellow  was  not  a  purchaser  at  all.  He  was  the 
holder  of  a  latent  equity  founded  on  a  trust. 

This  is  fully  established  by  the  opinion  in  Rockafellow  v. 
Newcomb,  57  111.  187. 

A  bona  fide  purchaser  of  a  legal  title  is  not  affected  by  any 
latent  equity,  founded  on  a  trust,  fraud,  or  otherwise,  of 
which  he  had  no  notice,  actual  or  constructive.  Scott  v.  Bur- 
ton, 2  Ashm.  (Pa.)  312;  Love  v.  Braxton,  5  Call,  (Va.)  537; 
Cressy  v.  Phelps,  2  Root  (Conn.)  420;  Wainburzee  v.  Kennedy, 
4  Desau.  (S.  C.)  274;  Lewis  v.  Taylor,  Riley  (S.  C.  Ch.)  179; 
Moore  v.  Clay,  7  Afa.  742;  Owings  v.  Jovitt,  2  A.  K.  Marsh. 
380;  Moore  v.  Dodd,  1  id.  140;  Bradford  v.  Trustees,  id.  175; 
Lemmon  v.  Brown,  4  Bibb,  (Ky.)  308 ;  Moore  v.  Hunter, 
1  Gilmer,  317;  Willis  v.  Henderson,  4  Scam.  13;  Prevo  v. 
Walters,  id.  35;  Hall  v.  Swarthout,  29  Mich.  249;  McNab 
v.  Young,  81  111.  11. 

Grant  was  certainly  not  bound  by  the  decree  in  the  case  of 
Rockafellow  v.  Newcomb,  for  he  was  not  a  party  to  the  suit, 
and  the  .decree  only  binds  parties  and  privies  (i.  e.)  those 
who  purchase  lis  pendens. 

In  this  case,  Grant  stands  precisely  as  he  would  have  stood 
in  the  first  suit  if  Rockafellow  had,  upon  notice  of  his  pur- 
chase, made  him  a  party  to  it. 

It  is  next  claimed  by  appellees  that  the  quitclaim  deed  from 
Miss  Newcomb  to  Grant  did  not  pass  the  title,  but  only  such 
interest  as  she  actually  had. 
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But  this  proposition  is  not  sustained  by  authority.  In 
this  State  it  has  been  uniformly  held  that  a  quitclaim  deed 
is  effectual  to  pass  the  apparent  title  of  record,  iwiless  there 
are  affirmative  words  in  the  deed  showing  a  contrary  intent. 
Morgan  v.  Clayton,  61  111.  40;  Butterfield  v.  Smith,  11  id.  485; 
Hamilton  v.  Doolittle,  37  id.  343. 

Mr.  John  I.  Bennett,  for  the  appellees: 

It  is  an  admitted  fact  that  the  bill  was  filed  before  the 
quitclaim  deed  to  Grant  was  executed.  It  follows  that  he 
took  subject  to  the  pending  case. 

On  the  question  of  lis  pendens,  see  1  Hoff.  Ch.  Prac. 
101,  1  Newland's  Prac.  61,  Newman  v.  Chapman,  2  Ran- 
dolph, 102,  23  Wis.  23,  Piggott  v.  Nower,  3  Sev.  536,  3 
Vern.  318,  1  Mad.  Ch.  5,  Drew  v.  Norbury,  3  Jones  &  L. 
Judg.  Dec.  281,  and  Kellogg  v.  Faneher,  23  Wis.  28. 

But  the  filing  of  the  bill,  in  this  State,  is  fixed  by  statute 
as  the  commencement  of  the  suit.  Rev.  Stat.  1874,  chap.  22, 
p.  198,  sec.  4. 

If  the  writ  issues  before  the  bill  is  filed  it  is  invalid. 
Hodgen  et  al.  v.  Glittery,  58  111.  435. 

It  follows,  as  the  filing  of  the  bill,  and  not  the  service  of  a 
subpoena  issued  before  bill  filed,  is  made  by  statute  the  com- 
mencement of  the  suit,  that  from  that  time  notice  of  lis  pen- 
dens attaches.  Scarlett  et  al.  v.  Go r ham  et  al.  28  111.  321; 
Taylor  v.  Hopkins,  40  id.  447;  Dickenson  v.  Todd,  43  id.  507; 
County  of  Jackson  v.  Hall,  53  id.  440;  Hodgen  et  al.  v.  Glit- 
tery, 58  id.  435. 

The  courts  of  other  States,  even  in  the  absence  of  a  statute 
like  ours,  have  held,  on  equitable  principles,  that  the  contents 
of  a  bill  after  filing  become  notice  to  the  world  of  its  scope 
and  pendency.  Ferries  v.  Bryick,  6  Clarke,  260;  Bois  v.  Bois, 
1  Cald.  (Tenn.)  284;  Scudder  v.  VanAmberg,  4  Edw.  C.  R. 
29;  Griffith  v.  Griffith,  1  Hoff.  C.  R.  153;  Lewis  v.  Mews,  1 
Stabb.  (S.  C.  Eq.)   183;    Woodfolk  v.  Blunt    3  Hey.  (Tenn.) 


1880.]  Grant  v.  Bennett  et  al.  519 

Brief  for  the  Appellees.  f 

147;    Griffith  v.  Griffith,  9  Paige,  317;  Kellogg  et  al.  v.  Fan- 
cher  et  al.  23  Wis.  29;  Jackson  v.  Richards,  6  Cow.  619. 

A  deed  of  quitclaim  and  release  only  passes  the  title  which 
the  grantor  has  at  the  time  of  conveyance,  and  does  not  cut 
off  the  rights  of  third  parties  accrued' under  a  prior  convey- 
ance, or  a  trust  estate,  as  in  favor  of  a  prior  grantee,  or  cestui 
que  trust.  In  the  case  of  a  trust  estate,  the  legal  title  would 
pass,  but  would  pass  subject  to  the  rights  of  the  cestui  que 
trust.  Hamilton  v.  Doolittle,  37  111.  482;  Snyder  v.  La  fram- 
boise, Breese,  347;  Brown  v.  Jackson,  3  Wheat.  452;  McCon- 
nel  v.  Reed,  4  Scam.  121;  Butterfield  v.  Smith,  11  111.  485; 
Doyle  et  al,  v.  Knapp,  38  Cam.  338;  Spinner  v.  Darst,  14  111. 
306;  Villa  v.  Rodriguez,  12  Wall.  339;  May  v.  Le Claire,  11 
id.  232;   Oliver  v.  Riatt,  3  How.  495. 

Messrs.  Sleeper  &  Whiton,  pro  se  : 

The  amended  answer  of  Grant  states  that  he  accepted  the 
quitclaim  deed  upon  a  promise  of  Newcomb,  that  if  at  any 
future  time  he  should  want  a  warranty,  she  would  furnish  it. 
Of  course,  then,  Grant's  claim  on  the  score  of  a  bona  fide  pur- 
chaser before  suit  brought,  must  rest  upon  the  conveyance 
accepted,  before  the  suit  of  Rockafellow  was  instituted.  This 
deed  does  not  purport  to  be  a  release  and  quitclaim  of  the  land, 
but  only  a  release  and  quitclaim  of  the  right,  title  and  interest 
of  Newcomb  in  the  land.  It  has  often  been  decided  that  a 
mere  release  of  right,  title  and  interest  does  not  purport  to  be 
an  actual  sale  of  the  fee  simple,  but  only  of  what  remaining 
interest  there  may  be  in  the  grantor,  subject  to  prior  equities. 
■Frink  v.  Darst,  14  111.  304;  Bennett  v.  Waller,  23  id.  184; 
Hamilton  v.  Doolittle,  37  id.  473;  Lull  v.  Stone,  id.  224;  May 
v.  LeClaire,  11  Wall.  232;    Villa  v.  Rodriguez,  12  id.  338. 

It  may  be  said  that  while  purchasers  would  be  protected 
from  an  application  of  the  doctrine  of  relation,  in  the  case 
of  verbal  contracts  when  no  possession  is  taken  by  the  vendee, 
yet  that  Rockafellow  was  not  a  purchaser  and  can  not  defend 
against  its  application. 
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Rockafellow,  having  obtained  a  full  equitable  title  to  his 
land  by  such  decision,  was,  in  every  point  of  view,  as  much 
entitled  to  protection  from  the  doctrine  of  relation  as  any 
purchaser.  He  was  an  equitable  purchaser,  the  consideration 
being  the  facts  which  entitled  him  to  the  decree,  and  the 
decree  amounted  in  equity  to  a  conveyance,  and  that  convey- 
ance was  on  record  in  this  court,  in  its  opinion  and  final 
order,  settling  all  questions  about  the  title. 

The  decision  of  this  court  in  the  case  of  Rockafellow  v. 
Newcomb,  made  January  25,  1871,  was  a  substantial  settle- 
ment of  the  rights  of  the  parties  in  that  suit,  and  a  findino* 
that  Rockafellow  was  entitled  to  a  conveyance,  and,  as  such, 
binding  on  all  persons  purchasing  from  Newcomb.  There  was 
no  judicial  discretion  to  be  exercised  anywhere.  The  order 
of  this  court  was  constructive  notice  to  all  the  world  that 
Rockafellow  was  the  complete  equitable  owner  of  this  land. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  brought  by  John  I.  Bennett  and  others, 
appellees,  in  the  circuit  court  of  Cook  county,  against 
Charles  E.  Grant  and  others,  to  set  aside,  as  a  cloud  upon 
their  title,  a  certain  deed  purporting  to  have  been  executed  on 
the  4th  day  of  March,  1 869,  by  Mary  A.  Newcomb  to  Charles  E. 
Grant,  for  certain  property  in  Hyde  Park,  Cook  county. 

The  cause  came  to  a  hearing  upon  the  pleadings  and  evi- 
dence, and  the  court  rendered  a  decree  in  favor  of  the  com- 
plainants in  the  bill,  to  reverse  which  this  appeal  has  been 
brought. 

The  property  originally  belonged  to  Abraham  J.  Rockafel- 
low, who,  in  1868,  conveyed  it  to  Mary  J.  Newcomb,  but  on 
the  4th  day  of  March,  1869,  he  filed  his  bill  against  her  in  the 
circuit  court  of  Cook  county  to  compel  a  reconveyance.  The 
bill  was  filed  about  noon  of  the  4th.  Summons  was  issued 
and  served  on  the  following  day.  The  deed  from  Newcomb 
to  Grant  was  delivered  one  or  two  hours  subsequent  to  the 
filing  of  the  bill. 
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The  bill  filed  by  Rockafellow  was,  upon  the  hearing,  dis- 
missed, and  he  appealed,  the  appeal  resulting  in  a  decision 
reversing  the  decree,  with  directions  to  the  circuit  court  to 
enter  a  decree  in  favor  of  the  complainant.  On  the  18th  day 
of  June,  1871,  a  final  decree  was  rendered  in  the  circuit  court. 
Prior  to  this,  however,  and  on  the  16th  day  of  March,  1871, 
the  deed  to  Grant  was  placed  upon  record.  After  the  rendition 
of  the  decree  on  the  18th  day  of  June,  appellees  purchased  of 
Rockafellow,  and,  claiming  title  under  him,  file  this  bill. 

Three  questions  arise  upon  the  record  :  First,  whether  the 
filing  of  the  bill  by  Rockafellow  against  Newcomb  can  be  re- 
garded us  Us  pendens  before  the  service  of  subpoena.  Second, 
was  Grant  chargeable  with  constructive  notice  of  the  decision 
rendered  in  this  court  in  the  case  on  appeal?  Third,  was  the 
purchase  of  the  premises  by  Grant  made  in  good  faith  for  a 
valuable  consideration? 

It  is  clear  from  the  evidence  that  Grant  received  a  deed  of 
the  premises  from  one  to  two  hours  after  the  bill  was  filed. 
If,  therefore,  the  filing  of  the  bill  can  be  held  to  be  Us  pendens, 
without  the  service  of  subpoena,  it  follows  that  the  convey- 
ance to  him  would  be  held  subject  to  the  final  result  of  the 
bill. 

We  have  examined  the  authorities  bearing  upon  the  question 
with  that  degree  of  care  that  the  importance  of  the  subject 
demands,  and  we  are  satisfied  that  in  the  courts  of  chancery 
in  England,  and  in  the  States  where  the  common  law  prevails, 
Us  pendens  does  not  exist  until  a  summons  or  subpoena  has 
been  duly  and  regularly  served  upon  the  defendants  in  the 
bill,  except  where  the  common  law  rule  has  been  changed  by 
statute. 

The  service  of  subpoena  alone  is  not  sufficient,  but  a  bill 
must  also  be  filed,  and  where  a  bill  has  been  filed  and  a  sub- 
poena served,  whether  the  bill  was  filed  before  or  after  service, 
lis  pendens  begins  from  the  date  of  the  service  and  not  from 
tjie  filing  of  the  bill. 
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In  Sugden  on  Vendors,  Vol.  3,  p.  322,  the  rule  is  stated 
thus :  A  subpoena  served  is  not,  however,  a  sufficient  lis 
pendens  unless  a  bill  be  filed,  but  when  a  bill  is  filed  the  Us 
'pendens  begins  from  the  service  of  the  subpoena. 

Freeman,  in  his  work  on  Judgments,  sec.  195,  says:  Lis 
pendens,  except  when  some  statute  provides  otherwise,  begins 
from  the  service  of  the  processor  subpoena,  and   not   before. 

The  same  doctrine  is  announced  and  sustained  in  the  fol- 
lowing authorities:  Anon.  1  Vern.  318;  Murray  v.  Ballon, 
1  Johns.  Chancery,  576 ;  Hayden  v.  Bachlin,  9  Paige  Ch. 
513;  Hemmington  v.  Hemmington,  27  Mo.  560;  Allen  v.  Man* 
deville,  26  Miss.  397;  Leich  v.  Wells,  48  N.  Y.  611;  Poioell 
v.  Wright,  7  Beavan,  444. 

Has  the  common  law  rule  been  changed  by  our  statute, 
which  declares  the  mode  of  commencing  suit  in  chancery 
shall  be  by  filing  a  bill  of  complaint  with  the  clerk  of  the 
proper  court,  setting  forth  the  nature  of  the  complaint? 

While  this  statute  prohibits  the  practice  which  has  pre- 
vailed in  some  places,  of  suing  out  a  summons  in  chancery  by 
merely  filing  a  praecipe,  yet  it  by  no  means  follows  that  the 
filing  of  a  bill  is  to  be  regarded  as  a  lis  pendens. 

The  mode  of  commencing  a  suit  in  chancery,  or  taking  the 
first  step  in  that  direction,  is  one  thing,  but  the  effect  to  be 
given  to  that  act  is  another  question. 

Whilst  the  statute  has  clearly  and  in  emphatic  terms 
declared  the  manner  in  which  a  suit  in  chancery  shall  be  insti- 
tuted, it  is  silent  in  regard  to  the  effect  to  be  given  to  the 
filing  of  the  bill  on  the  rights  of  persons  not  parties  to  the 
suit.  The  result  is,  the  common  law  rules  that  govern  courts 
of  chancery  are  stMl  in  force  and  must  prevail. 

The  case  of  Ho dg en  v.  Guttery,  58  111.  431,  cited  and  relied 
upon  by  appellees,  has  no  bearing  upon  this  question.  The 
point  there  decided  was  that  process  could  not  issue  without 
filing  the  bill,  and  if  process  was  issued  or  publication  made 
without  a  bill  being  filed,  the  court  acquired  no  jurisdiction 
over  the  defendant. 
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In  the  other  decisions  of  this  court,  cited  by  appellees,  the 
question  here  involved  did  not  arise,  and  was  not  decided. 

In  regard  to  the  second  question,  we  are  satisfied  if  a  final 
decree  had  been  rendered  in  the  circuit  court  or  this  court,  in 
the  case  of  Rockqfellow  v.  Newcomb,  transferring  the  title  to 
the  premises  from  the  latter  to  the  former,  before  Grant  filed 
his  deed  for  record,  such  decree  would  have  defeated  the  title 
of  Grant.  But  the  judgment  rendered  in  this  court,  although 
prior  to  the  filing  of  the  deed  for  record,  was  not  a  final  dis- 
position of  the  case.  It  is  true,  the  decision  rendered  settled 
the  rights  of  the  parties,  but  the  decree  of  the  circuit  court 
was  reversed,  and  the  cause  remanded,  with  instructions  to  the 
circuit  court  to  render  a  decree  that  upon  Rockafellow  recon- 
vening certain  property  to  Miss  Newcomb,  she  reconvey  the 
property  in  question  to  him. 

It  needs  no  argument  to  show  that  the  decision,  while  it 
may  be  regarded  as  settling  the  rights  of  the  parties  in  the 
pending  litigation,  was  not  a  final  judgment,  in  the  sense 
that  term  is  used,  to  be  a  lien  and  binding  on  the  property  of 
the  defendant. 

We  now  come  to  the  last  point  in  the  case, — whether  Grant 
purchased  in  good  faith  and  for  an  adequate  consideration. 

While  it  is  clear,  from  the  evidence,  that  at  the  time  Miss 
Newcomb  conveyed  to  Grant  she  was  aware  that  Rockafellow 
would  institute  proceedings  to  obtain  the  land  from  her,  and 
she  no  doubt  sold  the  premises  for  that  reason,  and  while  her 
conduct  in  defending  the  action  in  her  own  name,  without 
disclosing  the  fact  that  she  had  conveyed,  is  not  commendable, 
yet  the  record  is  barren  of  evidence  that  establishes  the  fact 
that  Grant  was  actuated  by  any  improper  motives  in  making 
the  purchase, — that  he  had  any  knowledge  that  Rockafellow 
had  any  claim  to  the  property,  or  that  there  was  danger  of 
litigation  over  the  title. 

Grant  testified  that  he  bought  the  property  of  Miss  New- 
comb about  the  15th  day  of  January,  1869,  for  $2000;  that 
a  Mr.  Reid,  who  was  a  mutual  friend,  had   called  upon  him 
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and  stated  she  was  in  every  ^way  reliable,  and  was  in  need  of 
money  and  desired  to  sell  the  property.  He  paid  §300  when 
the  bargain  was  made,  and  agreed  to  pay  the  balance  when 
she  made  out  a  deed.  On  the  4th  day  of  March,  1869,  she 
delivered  him  a  quitclaim  deed,  and  he  paid  her  the  remain- 
ing $1700  in  currency. 

He  also  testified,  when  he  received  the  deed,  he  had  no 
knowledge  that  any  difficulty  existed  between  Miss  Newcomb 
and  Rockafellow,  and  did  not  know  that  any  person  had  any 
claim  on  the  land,  and  did  not  even  know  of  whom  or  how 
she  acquired  the  title  to  the  property. 

Miss  Newcomb  testifies  the  trade  was  made  in  January, 
1869,  and  $300  paid,  and  the  deed  was  executed  and  delivered 
on  the  4th  of  the  following  March,  when  the  remaining 
$1700  was  paid. 

Mrs.  Graves  testifies  the  deed  was  delivered  in  her  pres- 
ence at  her  house  on  the  4th  day  of  March,  1869,  and  the 
$1700  paid. 

Carpenter,  the  scrivener  who  prepared  the  deed,  says  Mi*s 
Newcomb  called  upon  him  on  the  3d  day  of  March,  1869,  and 
left  the  deed  made  by  Rockafellow  to  her,  and  directed  him 
to  make  out  a  deed  to  Grant;  that  on  the  day  following  the 
deed  was  executed  and  acknowledged  before  him. 

Here,  the  evidence  of  grantor  and  grantee,  and  the  officer 
who  prepared  the  deed  and  took  the  acknowledgment,  and 
Mrs.  Graves,  who  has  no  interest  in  the  result,  all  concur 
in  the  fact  that  the  sale  was  made  and  consummated  at  a  par- 
ticular date,  deed  delivered,  and  the  consideration  for  which 
the  land  sold  was  actually  paid. 

This  proof  on  the  part  of  appellants  is  not  overcome  by 
the  evidence  introduced  by  appellees. 

If  it  be  true  that  the  object  of  Miss  Newcomb  in  making 
the  sale  to  Grant  was  to  deprive  Rockafellow  from  obtaining 
a  reconveyance  of  the  property,  that  would  not  defeat  the 
title  Grant  acquired  if  he  purchased  in  good  faith,  without 
notice  of  the  equities  of  Rockafellow.     Nor  can  the  conduct 
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of  Miss  Newcomb  in  defending  the  suit  instituted  by  Rocka- 
fellow  against  her,  in  her  own  name,  and  not  disclosing  the 
fact  she  had  sold,  affect  Grant,  so  long  as  he  had  no  knowl- 
edge of  the  impending  litigation. 

It  is  said  the  fact  that  Grant  failed  to  place  upon  the  record 
the  quitclaim  deed,  and  the  antedating  the  warranty  deed 
subsequently  obtained,  are  facts  which  show  bad  faith  on  his 
part.  It  is  not  unusual  for  a  person  to  retain  a  deed  and  not 
record  it. 

As  to  the  other  matter,  it  was  in  proof,  when  the  quitclaim 
deed  was  delivered,  Miss  Newcomb  agreed  to  make  a  war- 
ranty deed  at  any  time  Grant  might  desire  it,  and  when  the 
warranty  deed  was  subsequently  made,  it  was  antedated  to 
correspond  with  the  time  the  purchase  was  made  by  Grant. 
The  date  the  parties  might  insert  in  the  deed  was  of  no  con- 
sequence. Nothing  could  be  gained  by  making  a  second 
deed,  except  Miss  Newcomb  would  be  responsible  to  Grant 
on  the  covenants  in  case  the  title  should  fail. 

The  quitclaim  deed  would  as  effectually  pass  the  title  as  a 
warranty  with  full  covenants.  The  law  upon  this  point  is 
well  settled.  Butterfield  v.  Smith,  11  111.  485;  Brady  v. 
Spurck,  27  id.  478 ;  Morgan  v.  Clayton,  61  id.  35. 

Various   other  matters   of  a  similar   character  have  been 

urged  by  appellees  for  the  purpose  of  showing  that  Grant  did 

not  purchase  in  good  faith. 

i 
But  unless  we  can  presume,  without  sufficient  proof,  that  the 

four  witnesses,  Grant,  Carpenter,  Miss  Newcomb   and  Mrs. 

Graves,  have   deliberately  testified   falsely,  we  are  aware  of 

nothing  upon  which  the  sale  and  conveyance  of  the  property 

consummated  on  the  4th  day  of  March,  1869,  so  far  as  Grant 

is  concerned,  can  be  impeached. 

After  a  careful  examination  of  the  whole  record,  we  are 

satisfied  the  decree  can  not  be  sustained.     It  will  therefore 

be  reversed  and  the  cause  remanded. 

Decree  reversed. 
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At  the  September  Term,  1880,  upon  a  re-argument  of  the 
cause,  the  following  additional  opinion  was  filed: 

Per  Curiam:  Owing  to  the  importance  of  this  case,  both 
in  respect  to  the  amount  in  controversy  and  the  legal  ques- 
tions involved,  and  the  further  consideration  that  the  mem- 
bers of  the  court  were  not  in  accord  upon  some  of  these 
questions,  a  re-argument  was  ordered,  with  the  hope  of 
obtaining  some  additional  light  and  of  arriving  at  a  more 
harmonious  result. 

There  was,  accordingly,  a  re-argument  of  the  case  at  the 
present  term  of  the  court,  in  which  both  sides  of  the  contro- 
verted questions  upon  which  the  case  turns  were  presented 
by  distinguished  counsel  with  remarkable  ability  and  learn- 
ing. But  the  court,  after  having  availed  itself  of  all  the 
aid  resulting  from  a  re-argument,  and  after  a  thorough  re- 
examination of  the  whole  subject,  has  been  unable  to  reach 
an  altogether  harmonious  result,  yet,  a  majority  of  the  court 
are  content  with  the  opinion  heretofore  filed  in  the  case,  and 
believing  that  the  views  therein  expressed  are  sound  on  gen- 
eral principles  and  fully  sustained  by  the  authorities,  it  is 
accordingly  approved  and  adopted  as  the  opinion  of  the 
court. 

Mr.  Chief  Justice  Dickey,  dissenting: 

I  think  jthe  decree  of  the  circuit  court  ought  to  be  affirmed. 
A  concise  statement  of  the  case  is  essential  to  a  proper  pre- 
sentation of  my  views. 

Rockafellow,  being  the  owner  in  fee  of  the  land  in  contro- 
versy, lying  in  Hyde  Park,  in  Cook  county,  on  the  21st  of 
September,  1868,  conveyed  the  same  to  Miss  Newcomb,  and 
on  the  4th  of  March,  1869,  she  held  the  legal  title  thereto; 
but  at  that  time  Rockafellow  had,  in  equity,  the  right  to  have 
the  legal  title  conveyed  to  him  by  her,  on  his  conveying  to 
her  certain  lands  in  Iowa.  On  the  morning  of  that  day, 
Hockafellow   visited   Galesburg,  where   she   and   Grant  both 
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lived,  and  offered  to  her  a  conveyance  of  the  Iowa  lands,  and 
demanded  from  her  a  conveyance  to  him  of  the  land  in  con- 
troversy, which  she  refused.  Soon  after  this,  and  about  noon 
of  that  day,  Rockafellow,  by  his  solicitor,  filed  his  bill  in  the 
circuit  court  of  Cook  county,  asserting  his  equitable  rights 
(as  above  stated)  and  asking  a  decree  for  such  conveyance  to 
him  by  her.  A  summons  was  at  once  issued,  which  was  duly 
served  on  Miss  Newcomb,  at  Galesburg,  in  Knox  county,  on 
the  7th  day  of  March,  1869. 

Soon  after  the  demand  by  Rockafellow,  made  on  the  4th 
of  March,  1869,  and  about  one  or  two  hours  after  Rocka- 
fellow's  bill  was  filed,  Miss  Newcomb  delivered  to  Grant  a 
deed  conveying  to  him  all  her  "right,  title  and  interest"  in 
the  land  in  controversy,  by  a  quitclaim  deed,  dated  March 
3,  1869,  which  deed  was  never  recorded.  Rockafellow's 
suit  was  duly  prosecuted  and  was  pending  in  the  circuit  court 
until  July  14,  1870,  when,  on  hearing,  a  decree  was  entered 
dismissing  the  bill  for  want  of  equity,  and  that  suit  was  at  once 
removed  to  this  court  by  appeal  taken  by  Rockafellow,  and 
was  pending  here  until  in  January,  1871,  when,  by  the  judg- 
ment of  this  court,  the  decree  of  the  circuit  court  was  reversed, 
and  the  cause  remanded,  with  directions  to  the  circuit  court 
to  enter  a  decree  "  that  upon  a  conveyance  by  Rockafellow 
of  the  Iowa  lands  to  appellee,  she  reconvey  the  Hyde  Park 
property  to  him."  See  Rockafellow  v.  Newcomb,  57  111.  192. 
The  mandate  of  this  court  was  duly  filed  in  the  circuit 
court  on  January  25,  1871,  and  such  proceedings  were  therein 
had  that  on  the  16th  day  of  March,  1871,  a  draft  for  a  final 
decree  being  prepared,  was  submitted  to  the  circuit  court 
for  approval,  and  was  finally  approved  and  entered  of  record 
in  that  court,  in  strict  pursuance  of  that  mandate,  on  the  18th 
day  of  that  month,  and  (Miss  Newcomb  having  failed  to  con- 
vey,) a  master's  deed,  conveying  the  property  to  Rockafellow 
in  her  behalf,  was  made  in  obedience  to  that  decree,  and  filed 
for  record  in  the  recorder's  office  of  Cook  county,  on  the 
25th  day  of  April,  1871.     Meanwhile,  Rockafellow  had  no 
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knowledge  or  intimation  of  any  conveyance  by  Miss  New- 
comb  to  Grant,  or  of  any  claim  of  Grant  to  this  property. 

Soon  after  this,  it  was  discovered  by  Rockafellow  that  on 
the  16th  day  of  March,  1871,  (two  days  before  the  entry  of 
the  final  decree  in  the  circuit  court,  and  about  an  hour  after 
the  draft  for  the  decree  was  presented  to  that  court,)  there 
was  filed  for  record  in  the  recorder's  office  of  Cook  county, 
a  general  warranty  deed,  purporting  to  have  been  executed 
by  Miss  Newcomb  on  the  3d  day  of  March,  1869,  duly  certi- 
fied to  have  been  acknowledged  by  her  on  that  day,  and  pur- 
porting to  be  a  conveyance  as  of  that  date  by  her  to  Grant, 
of  this  Hyde  Park  land  in  fee  simple.  On  examination  of 
this  warranty  deed,  which  was  still  in  the  recorder's  office, 
it  was  found  to  have  been  made  upon  a  printed  blank  form, 
being  one  of  a  parcel  of  blanks  bearing  certain  marks,  the 
like  of  which  had  never  been  printed  until  some  time  in  the 
year  1870.  So  it  was  apparent  that  this  warranty  deed  was 
not  in  fact  made  and  could  not  have  been  delivered  on  the 
day  of  its  date,  nor  upon  any  day  prior  to  the  year  1870. 
It  followed,  necessarily,  that  it  must  have  been  made  during 
the  pendency  of  Rockafellow's  suit,  and  that  for  some  purpose 
it  had  been  antedated,  and  also  that  the  certificate  of  the 
officer,  saying  it  was  duly  acknowledged  before  him  on  March 
3,  1869,  was  untrue  and  false  in  making  it  appear  that  this 
warranty  deed  was  made  one  day  before  the  filing  of  Rocka- 
fellow's  bill,  when  in  truth  it  was  made  in  1870,  and  about  a 
year  after  the  lis  pendens  began. 

The  suit  at  bar  was  brought  by  Rockafellow.  The  bill  was 
filed  May  9,  1871,  making  Grant  and  Miss  Newcomb  par- 
ties defendant,  asserting  these  facts  and  seeking  a  decree 
setting  aside  this  warranty  deed  as  a  cloud  upon  complain- 
ant's title.  Soon  after,  it  was  found  that  Grant  had  made  a 
deed  conveying  the  land  to  one  Saunders  (a  relative  or  friend 
of  Miss  Newcomb's  family,)  and  on  May  18,  1871,  the  bill 
was  amended  making  Saunders  a  party  defendant  and  asking 
the  cancellation  of  the  deed  to  him. 
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Issues  were  formed,  proofs  taken,  and  the  cause  brought  to 
a  hearing.  Meanwhile,  Rockafellow  had  conveyed  the  land 
in  question  to  Bennett,  taking  back  a  mortgage,  and  Bennett 
in  turn  had  conveyed  part  of  his  interest  to  Sleeper  and  Whiton, 
and  by  supplemental  bill  Bennett,  Sleeper  and  Whiton 
were  made  additional  parties  complainant.  The  circuit  court, 
by  its  final  decree  in  the  case  at  bar,  granted  the  relief  sought, 
setting  aside,  as  clouds  upon  the  title  of  complainants,  the 
deed  to  Grant  and  Grant's  deed  to  Saunders,  and  the  cause 
comes  here  by  appeal. 

It  is  not  claimed  in  this  court  that  the  pretended  purchase 
by  Saunders  was  made  bona  fide.  His  rights  must,  therefore, 
stand  or  fall  with  Grant's,  and  need  no  separate  discussion. 

I  agree  that  in  this  State  lis  pendens  does  not  begin  in  a 
suit  in  chancery  until  the  time  of  the  service  of  process,  and 
is  operative  only  from  that  date,  which,  in  the  matter  in  ques- 
tion, was  on  the  7th  of  March,  1869.  I  can  concur  no  far- 
ther in  the  views  expressed  in  this  case. 

First.  I  believe  Grant's  purchase  was  not  made  in  good 
faith. 

Second.  I  think  the  law  does  not  enable  the  holder  of  a  deed 
from  a  defendant,  unrecorded  when  the  lis  pendens  begins, 
and  of  which  complainant  has  no  notice,  to  avoid  or  defeat 
the*  legal  eifect  of  lis  pendens,  by  merely  recording  such  deed 
before  the  final  decree  is  entered  of  record. 

Third.  Even  if  the  legal  effect  of  lis  pendens  can  lawfully 
be  thus  defeated,  I  do  not  think  that  the  recording  before 
final  decree,  of  another  deed — not  the  one  in  existence  and 
held  at  the  time  when  lis  pendens  begins,  but  made  pendente 
lite — can  bring  about  such  result. 

Fourth.  And  even  if  this  were  so,  I  think  that  the  judg- 
ment of  this  court,  rendered  in  January,  1871,  and  entered 
of  record  in  this  court  before  any  deed  was  filed  for  record, 
was,  in  substance,  the  making  of  the  final  decree  in  that  case, 
by  which,  'through  the  master's  deed,  Eockafellow  took  title, 
and  the  entry  thereof  of  record  in  the  circuit  court  made 
34—96  III. 
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afterwards,  was  merely  a  ministerial  act  in  carrying  into 
effect  the  judgment  of  this  court,  and  hence  the  recording 
done  after  the  time  of  the  judgment  in  this  court  had  no 
effect  other  than  it  would  have  had,  had  the  recording  occurred 
after  the  decree  was  entered  of  record  in  the  circuit  court. 

If  I  am  right  in  any  one  of  these  four  propositions,  the 
decree  of  the  circuit  court,  in  the  case  at  bar,  ought  to  be 
affirmed. 

As  to  the  question  of  the  good  faith  of  Grant,  I  am  not 
disposed  to  deny  that  Grant  did,  in  fact,  buy  and  pay  in  full 
for  this  land  on  the  4th  of  March,  1869,  but  I  can  not 
believe  that  his  purchase  was  made  in  good  faith  and  without 
notice  of  the  claims  of  Bockafellow.  The  conceded  facts 
convince  me  that  throughout  this  whole  transaction  Grant 
has  been  prompted  by,  and  has  acted  mainly,  if  not  solely, 
from  a  desire  to  assist  Miss  Newcomb  in  placing  this  prop- 
erty beyond  the  reach  of  Kockafellow. 

Conceding  that  he  actually  bought  and  paid  in  full  for  the 
property  on  the  4th  of  March,  1869,  my  credulity  is  not 
sufficiently  expansive  to  enable  me  to  believe  that  a  man  of 
his  experience,  business  habits  and  wealth  would,  and  in  fact 
did  buy,  in  good  faith,  from  a  lady  wholly  inexperienced  as 
to  titles  to  real  estate,  and  untutored  in  the  matter  of  values, 
and  wholly  without  pecuniary  responsibility,  (however  trust- 
worthy and  honorable  he  may  have  supposed  her  to  be,)  a 
parcel  of  land  so  small  in  quantity,  lying  one  hundred  and 
fifty  miles  from  his  home  and  the  scenes  of  his  business  ope- 
rations, at  a  price  so  great  as  $2000,  and  pay  her  in  full  for 
the  same,  without  any  knowledge  of  the  land  itself,  except 
such  as  he  may  have  acquired  by  a  drive  taken  by  him  in  a 
buggy  alone,  on  a  Sunday  afternoon,  into  the  neighborhood 
where  the  land  was  supposed  to  lie;  and  without  any  inform- 
ation as  to  its  value,  except  such  as  he  derived  at  the  same 
time  from  casual  conversation  in  Chicago  with  strangers, 
whose  names  he  does  not  know,  and  who  told  him  $2000  was 
a  high  price  for  the  property: and  that  under  these  surround- 
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ings  he  bought  and  paid,  without  examination  or  information, 
or  even  inquiry  of  her  as  to  the  title  she  held,  or  the  source 
from  which  she  derived  title;  and  also  to  believe  that,  having 
done  this  for  mere  speculation,  he  accepted  a  quitclaim  deed, 
when  he  was  entitled  to  a  warranty,  and  then  laid  away  his 
quitclaim  deed  without  sending  it  to  be  recorded;  and  that 
after  about  a  year,  for  no  other  purpose  than  to  render  his 
title  more  saleable,  he  got  his  vendor  to  execute  to  him  a 
warranty  deed  for  the  same  property,  and  kept  that  unre- 
corded for  about  a  year  longer,  and  then  placed  the  warranty 
deed  on  record;  and  during  all  this  time,  though  a  man  of 
business,  a  banker,  a  dealer  in  real  estate,  he  never  paid  any 
taxes  on  the  land  or  even  inquired  as  to  the  taxes;  and,  fur- 
ther, to  believe  that  it  turned  out  by  mere  accident  that 
though  Eockafellow  had  demanded  a  deed  from  Miss  New- 
comb  for  this  same  property  only  a  few  hours  before  Grant 
paid  for  this  property  and  got  his  quitclaim  deed,  and  filed 
his  bill  an  hour  before,  and  though  she  was  served  with  pro- 
cess within  three  days  from  that  time,  and  though  that  suit 
was  vigorously  litigated  in  the  circuit  court,  prominently 
discussed  in  the  daily  papers,  and  depositions  therein  were 
taken  in  Galesburg,  where  Grant  resided,  and  though  the 
first  decision  of  the  circuit  court  in  her  favor  must  have 
been  a  subject  of  rejoicing  among  her  friends  and  neighbors 
in  Galesburg,  still  Grant  lived  in  happy  ignorance  of  the 
suit  until  it  had  been  taken  to  the  Supreme  Court  and  there 
decided  against  her,  and  until  after  the  cause  was  remanded 
and  until  after  the  decree  of  the  circuit  court  against  her,  and 
until  after  the  making  and  recording  of  the  master's  deed  to 
Rockafellow  in  March,  1871;  and  further,  to  believe  that  in 
all  this  happy  ignorance  Grant  had  been  so  lucky  that,  by 
mere  accident,  his  quitclaim  deed  was  obtained  just  in  time 
to  be  delivered  before  the  service  of  process,  and,  by  mere 
accident,  should  be  antedated  one  day  so  as  to  purport  to  con- 
vey the  property  just  one  day  before  Rockafellow's  bill  was 
filed,  which,  by  many  lawyers,  was  supposed  to  be  the  begin- 
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ning  of  lis  pendens ;  and  also  to  believe  that  in  the  making 
of  a  warranty  deed  afterwards,  so  grave  a  wrong  should  have 
been  done  as  to  induce  a  public  officer  to  falsely  certify  that 
the  same  was  duly  acknowledged  before  him  on  March  3, 
1869,  (just  one  day  before  bill  filed,)  when,  in  truth,  it  was 
not  made  or  acknowledged  for  more  than  a  year  after,  and  all 
this  with  no  other  motive  than  that  this  warranty  deed  should 
agree  in  date  with  the  real  date  of  the  purchase;  and  also  to 
believe  that  Grant's  luck  should  still  attend  him,  so  that  this 
deed,  by  mere  accident,  should  find  its  way  to  the  files  for 
record  just  two  days  before  the  final  decree  of  the  circuit 
court,  and  within  an  hour  after  the  draft  of  that  decree  was 
submitted  to  the  circuit  court  for  approval,  and  in  an  interval 
of  delay  procured  by  the  counsel  for  Miss  Newcomb  for  the 
avowed  purpose  of  examining  it  to  see  that  it  was  all  right. 

These  coincidences  are  too  numerous  and  altogether  too 
opportune  to  be  the  result  of  mere  accident. 

These  singular  circumstances  lead  my  mind  to  the  belief 
that  Grant  took  his  quitclaim  deed,  on  March  4,  1869,  in 
haste,  that  its  delivery  might  be  in  advance  of  a  suit  which 
it  was  supposed  Rockafe.llow  would  at  once  begin;  that  it 
was  antedated  one  day  for  the  purpose  of  making  it  cer- 
tainly purport  to  convey  before  the  filing  of  the  bill ;  that 
the  deed  was  kept  from  the  records  for  the  purpose  of  post- 
poning the  investigation  of  its  good  faith  until  the  proofs  of 
its  mala  fides  should  fade  away;  and  afterwards,  the  question 
arising  whether  a  deed  (not  purporting  to  convey  the  land, 
but  purporting  merely  to  convey  the  right  and  interest  of  the 
grantor  therein,)  was  sufficient  to  put  the  property  beyond 
the  reach  of  lis  pendens,  I  believe  the  warranty  deed  was 
prepared  and  substituted  for  the  quitclaim  deed  for  the  sole 
purpose  of  avoiding  that  question,  and  that  the  antedating 
of  the  warranty  deed,  and  the  making,  by  the  officer,  of  the 
false  certificate,  saying  that  the  warranty  deed  was  made  and 
acknowledged  on  the  third  day  of  March,  1869,  (when  it  was, 
in   fact,  done  in  1870,)  was  procured   by  Grant   for  the  mere 
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purpose  of  making  it  appear,  falsely,  that  he  had  received 
that  deed  before  Hockafellow's  bill  was  filed; and  that,  under 
the  idea  that  the  record  of  the  deed  at  any  time  before  final 
decree  would  be  sufficient,  the  recording  of  that  deed  was 
delayed  until  the  last  moment.  The  hasty  making  of  a  color- 
able sale  to  Saunders,  by  Grant,  so  soon  after  the  record  of 
this  deed,  is  an  additional  pointer  indicating  bad  faith.  I 
think  the  decree  ought  to  be  affirmed  upon  the  ground  that 
Grant's  purchase  was  not  made  in  good  faith. 

Waiving,  however,  the  question  of  Grant's  good  faith,  and 
conceding  the  same  to  the  fullest  extent,  I  deny  that  the  law 
enables  him  (as  the  holder  of  a  deed  from  Miss  Newcomb, 
made  before  lis  pendens  began,  but  unrecorded  at  that  time, 
and  of  which  complainant  had  no  notice,)  to  avoid  or  defeat 
the  legal  effect  of  the  Us  pendens  by  recording  such  deed 
pendente  lite  and  before  the  final  decree  is  made. 

I  hold  that  when  Kockafellow  received  the  deed  made  by 
the  master  in  chancery  and  placed  the  same  on  file  for  record, 
he  thereby  (by  virtue  of  the  law  of  lis  pendens)  acquired  all 
the  right  and  title  to  the  property  in  question  which  he 
would  have  acquired  if  Miss  Newcomb,  on  March  7,  1869, 
(the  day  of  the  service  of  process  on  her)  had  voluntarily 
made  to  him  a  deed  conveying  to  him  this  property,  and  he 
had  at  that  time  filed  the  same  for  record  in  the  proper  recorder's 
office.  This  is  the  legal  effect  of  lis  pendens,  or  it  is  nothing. 
It  is  practically  of  no  use  if,  by  any  subsequent  acts  of  others 
claiming  under  Miss  Newcomb's  title,  which,  at  the  beginning 
of  lis  pendens,  was  subject  to  the  order  and  control  of  the 
court,  may  be  spirited  away  from  the  grasp  of  the  court  at 
any  time  before  final  decree. 

I  hold  that  rights  and  equities  of  all  in  the  very  same  prop- 
erty, and  derived  from  a  party  defendant  in  the  suit,  must, 
ultimately,  rest  upon  the  basis  of  the  strength  of  their 
respective  rights  and  equities  when  the  lis  pendens  began. 

By  operation  of  lis  pendens  the  master's  deed  to  Rockafel- 
low  relates  back  to  the  time  when  lis  pendens  began,  (March 
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7,  1869,)  and  has  the  same  legal  effect  as  if  made  and 
recorded  at  that  time.  By  operation  of  our  recording  laws 
Miss  Newcomb's  deed  to  Grant,  though  made  before  the  lis 
pendens  began,  must  be  treated,  as  against  Rockafellow,  as  if 
made  on  the  day  when  it  was  filed  for  record,  for  it  was  void 
as  against  him  until  it  was  filed  for  record.  Rockafellow 
takes  title  from  Miss  Newcomb  as  of  March  7,  1869,  and 
Grant  takes  title  from  the  same  source  as  of  March  16, 
1871. 

It  is  said  by  counsel,  lis  pendens  can  bind  only  such  right 
and  title  as  the  defendant,  Miss  Newcomb,  actually  had  in 
this  property  at  the  time  when  lis  pendens  began,  and  that 
lis  pendens  can  bind  no  interest  in  this  property  save  such  as 
was  actually  vested  in  her  at  that  moment. 

This  proposition  I  grant.  The  authorities  all  maintain 
that  lis  pendens  can  not  operate  upon  that  which  the  defend- 
ant has  not  at  the  time  of  the  service  of  process.  But  as 
between  these  parties,  Rockafellow  and  Grant,  as  against 
Rockafellow  and  his  grantees  the  full  legal  title  was  actually 
in  Miss  Newcomb  at  the  time  she  was  served  with  process, 
notwithstanding  Grant's  unrecorded  deed. 

True,  she  had  three  days  before  that  time  conveyed  this 
property  to  Grant;  but  this  deed  had  not  been  recorded. 
As  between  her  and  Grant  the  title  was  actually  in  Grant; 
but  as  to  all  subsequent  bona  fide  purchasers,  without  notice, 
that  deed,  by  our  recording  laws,  was  inoperative  and  void — 
was  no  deed  at  all — not  even  a  contract  of  purchase.  As  to 
all  such  purchasers  it  was  nothing,  and  as  to  all  such  the  title 
actually  remained  in  Miss  Newcomb  at  the  time  of  the  service 
of  process  upon  her. 

It  can  hardly  be  seriously  questioned  that  Rockafellow 
occupies  the  position,  in  this  regard,  of  such  a  purchaser. 
His  good  faith  is  not  questioned,  and  it  is  not  claimed  that 
he  had  notice,  actual  or  constructive,  of  Grant's  purchase, 
until  long  after  the  lis  pendens  began.  That  he  is  a  purchaser 
from  Miss  Newcomb  is  equally  clear. 
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Washburn,  in  his  work  on  Real  Estate,  vol.  3,  p.  4,  says : 
"In  one  thing  all  writers  agree,  *  *  *  that  there  are 
two  modes  only,  regarded  as  classes,  of  acquiring  title  to 
land,  namely,  descent  and  purchase." 

Some  writers,  it  is  said,  except  from  this  classification 
estates  in  dower  and  estates  in  curtesy;  but  no  writer  has 
suggested  any  other  exceptions.  Rockafellow  derives  title 
here  from  Miss  Newcomb,  and  it  is  plain  he  does  not  take  by 
descent,  and  his  estate  is  neither  an  estate  in  dower  nor  an 
estate  in  curtesy. 

Littleton  defines  "  purchase,"  in  its  largest  sense,  to  be 
"  the  possession  of  lands  *  *  *  which  a  man  hath  by 
his  own  act  or  agreement;"  and  says,  "  in  this  sense,  he  who 
takes  by  gift,  *  *  *  or  by  alienation,  is  regarded  by  the 
law  as  a  purchaser."  Rockafellow  takes  by  gift  and  aliena- 
tion, through  the  master's  deed  under  the  decree. 

Blackstone  says  :  "  Purchase,  indeed,  in  its  vulgar  and  con- 
fined acceptation,  is  applied  only  to  such  acquisitions  of  land 
as  are  obtained  by  bargain  and  sale,  for  money  or  other  valu- 
able consideration;  but  this  falls  far  short  of  the  legal  idea 
of  purchase." 

Obviously,  Eockafellow,  under  the  'master's  deed,  was  a 
purchaser,  even  in  the  confined  sense  of  the  term  "  pur- 
chaser," mentioned  by  Blackstone.  The  master's  deed  is  a 
deed  of  bargain  and  sale,  and  the  consideration  is  a  valuable 
consideration,  being  his  former  equities  and  his  deed  to  Miss 
Newcomb  of  the  Iowa  lands.  He  clearly  is  none  the  less  a 
purchaser  by  reason  of  the  fact  that  the  conveyance  to  him 
is  an  involuntary  one,  the  making  of  which  is  coerced  by  the 
decree  of  the  court,  and  executed  in  her  behalf  by  a  master  in 
chancery.  He  is  protected  not  only  by  the  letter  of  the  record- 
ing statutes,  but  he  is  within  their  true  spirit.  The  policy 
of  these  laws  is,  that  the  real  rights  of  all  persons  to  land 
shall  be  of  record,  so  that  all  persons  dealing  in  real  estate, 
or  seeking  to  acquire  it,  may  know  by  the  records  to  whom 
it  belongs,  and   to    what   equities  it  is   subject,  and  may  act 


536  Grant  v.  Bennett  et  al.  [Sept. 

Mr.  Chief  Justice  Dickey,  dissenting. 

upon  the  faith  of  what  appears  of  record.  The  equitable 
idea  on  which  these  statutes  are  based  is,  that  a  purchaser — 
who  fails  to  inform  others  of  his  purchase  by  some  matter  of 
record,  as  against  another  who  acts  on  the  faith  of  the  state 
of  the  title  apparent  upon  the  records,  and  on  such  faith 
changes  his  condition,  by  expending  money,  or  incurring 
liability,  and  does  not  himself  neglect  to  place  his  claims 
before  the  world  in  the  public  records — shall  be  estopped 
from  alleging  or  proving  that  he  did  in  fact  have  any  title 
prior  to  the  date  of  the  record  of  his  title.  In  this  case, 
Grant,  by  failing  to  place  his  deed  upon  record,  suffered 
Rockafellow  to  institute  and  prosecute,  at  great  expense,  his 
suit  against  Miss  Newcomb,  and  he  can  not,  after  having  so 
done,  be  permitted  to  say  that  he  actually  had  right  to  this 
land  at  any  time  prior  to  the  time  when  he  made  it  known 
by  filing  his  title  paper  for  record.  Grant  also  occupies  the 
position  of  purchaser,  but  not  as  of  the  date  of  the  4th  of 
March,  1869,  when  his  deed  was  delivered.  Not  having 
recorded  his  deed,  he  can,  in  no  view  of  the  law  as  I  see  it, 
be  regarded  as  a  purchaser  as  of  any  date  earlier  than  the 
16th  of  March,  1871,  when  a  conveyance  to  him  was  first 
recorded.  In  Doyle  v.  Teas,  4  Scam.  252,  this  court,  in  com- 
menting upon  the  effect  of  an  unrecorded  deed,  said  :  "  As 
between  grantor  and  grantee,  the  transaction  is  complete  upon 
the  delivery  of  the  deed, — but  between  the  grantee  and  third 
persons,  without  notice,  the  'purchase  may  be  said  to  be  incom- 
plete till  the  title  paper  is  left  for  record."  Again,  in  Reed 
v.  Kemp,  16  111.  444,  where  neither  party  had  notice,  and 
there  were  two  purchasers  of  the  same  land  from  the  same 
grantor,  and  the  second  purchaser  bought  before  the  record  of 
the  first  sale,  but  failed  to  record  before  the  first  sale  was  of 
record,  this  court  held  that  the  holder  of  the  title  first  of 
record  had  the  better  title,  laying  down  again  the  doctrine 
of  Doyle  v.  Teas,  supra,  that  in  this  State,  in  want  of  notice, 
a  purchase  of  land,  as  to  other  purchasers  of  the  same  land 
from  the  same  party,  is   not  complete — is   not  effective  as  a 
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purchase  at  all — until  the  title  paper  is  lodged  for  record ; 
that  such  purchases  take  effect  on  the  filing  for  record,  and 
not  before.  Such  deeds  in  such  cases  are  treated  as  if  made 
aud  delivered  at  the  time  of  filing  for  record.  The  record 
of  Roekafellow's  title  was  made  March  7,  1869,  when  the 
process  in  his  suit  was  served.  The  record  of  Grant's  title 
was  made  March  16,  1871,  long  after  the  record  of  the  title 
of  Rockafellow.  According  to  Reed  v.  Kemp,  supra,  Rock- 
afellow  holds  the  better  title.  The  notice  arising  by  opera- 
tion of  law,  from  the  filing  for  record  of  a  conveyance  of 
real  estate,  is  merely  constructive  notice,  artificial  and  arbi- 
trary in  its  nature,  and  rests  for  its  justification  solely  upon 
considerations  of  public  policy.  The  notice  arising  by 
operation  of  law  from  the  establishment  of  a  lis  pendens,  is 
also  merely  constructive,  and  is  artificial  and  arbitrary  in  its 
nature,  and  rests  for  its  justification  also  solely  upon  consid- 
erations of  public  policy.  It  is  not  perceived  that  the  notice 
in  the  one  case  can,  for  any  reason,  be  regarded  as  of  higher 
character  than  the  other.  They  are  alike  in  their  nature,  and 
the  first  in  time  is  first  in  potency.  Holding,  under  such 
conditions,  that  Grant's  title  is  a  better  title  than  that  of 
Rockafellow,  involves,  and  may  practically  lead  to,  results 
singularly  incongruous.  Let  us  suppose,  in  this  case,  that 
after  the  lis  pendens  began  by  service  of  process  upon 
Miss  Newcomb,  and  before  the  recording  of  any  deed  to 
Grant,  she  had  again  sold  and  conveyed  this  same  land 
to  a  stranger,  and  received  again  full  payment;  and  that 
this  stranger,  having  bought  in  ignorance  of  Rockafellow's 
suit,  and  in  ignorance  of  Grant's  unrecorded  deed,  had 
placed  his  deed  on  record  promptly,  and  before  any  deed 
to  Grant  was  lodged  for  record.  It  is  plain  that  in  such 
case  the  title  of  this  stranger  would  have  been  superior  to 
that  of  Grant,  because  the  stranger's  deed  was  filed  for  record 
first.  It  is  equally  plain,  in  such  case,  that  the  title  of  this 
stranger  would  have  been  inferior  to  that  of  Rockafellow, 
for  the  stranger  bought  and  took  his  conveyance  during  the 
pendency  of  Rockafellow's  suit  against  Miss  Newcomb.     It 
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would  therefore  seem  impossible  that  Grant's  title,  which  is 
inferior  to  that  of  the  stranger,  can  at  the  same  time  be 
superior  to  that  of  Rockafellow,  which  is  superior  to  that  of 
the  stranger.  If  holding  Grant's  title  to  be  better  than 
Rockafellow's  necessarily  leads  to  such  results,  such  conclu- 
sion ought  to  be  rejected.  The  law,  when  properly  under- 
stood, leads  to  results  more  in  harmony  with  each  other. 

It  is  an  axiom  in  mathematics  that  things  which  are  equal 
to  the  same  thing  are  equal  to  each  other.  It  is  equally  plain 
that  a  thing  which  is  less  than  a  given  thing  can  not  be 
greater  than  another  thing,  which  other  thing  is  greater  than 
the  same  given  thing.  If  one  piece  of  cloth  is  shorter  than 
a  yard-stick,  it  can  not  be  longer  than  another  piece  of  cloth 
which  is  longer  than  the  yard-stick.  So  I  use  the  stranger's 
supposed  title  (in  my  illustration)  merely  as  a  yard-stick  to 
measure  each  of  the  titles  held,  the  one  by  Rockafellow 
and  the  other  by  Grant.  And  I  find  by  that  measurement 
that  Rockafellow's  title  is  certainly  the  better  of  the  two. 

This  precise  question  came  in  judgment  and  was  expressly 
decided  in  Norton  v.  Birge,  35  Conn.  250,  and  my  attention 
has  not  been  called  to  any  other  case  wherein  the  same  ques- 
tion has  been  adjudged.  In  that  case  a  conveyance  was 
delivered  before  suit  begun,  but  not  put  on  record  until  after 
the  suit  was  instituted.  It  was  there  held  that  the  grantee 
stood  in  relation  to  the  pending  suit  just  as  he  would  have 
stood  if  the  conveyance  had  been  taken  during  the  pendency 
of  the  suit.  It  is  true  Mr.  Freeman,  in  his  work  on  Judg- 
ments, sec.  201,  speaks  of  this  decision  as  an  exception  to  the 
rule  that  "lis  pendens  applies  only  to  rights  and  interests 
acquired  of  a  party  thereto  after  the  institution  of  the  suit," 
and  intimates  a  doubt  as  to  whether  it  can  be  maintained. 
The  author  is  obviously  in  error  in  supposing  that  this 
decision  is  in  anywise  a  departure  from  the  rule  thus  declared. 
On  the  contrary,  it  is  in  full  conformity  with  the  rule.  It  is 
a  mistake  to  assume,  as  this  author  seems  to  do,  that  tin's 
decision  rests  upon  the  idea  that  lis  pendens  can  in  any  case 
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apply  to  rights  or  interests  not  resting  in  the  party  to  the 
suit  at  the  time  of  the  institution  of  the  suit,  or,  in  other 
words,  that  lis  pendens  can  apply  to  rights  and  interests 
acquired  from  such  party  before  the  institution  of  the  suit, 
by  a  person  not  a  party  to  the  suit.  On  the  contrary,  the 
decision  rests  upon  the  idea  that  the  rights  and  interests  in 
question  were  in  fact  acquired  from  the  party  to  the  suit  after 
the  institution  of  the  suit,  although  the  deed  was  delivered 
before  the  suit  began, — and  this,  because  the  deed,  though 
delivered,  not  being  recorded,  was  void  as  against  complain- 
ant, and  therefore,  as  against  him,  passed  no  interest  until  it 
was  filed  for  record,  and  no  interest  as  against  the  complain- 
ant was  acquired  until  the  time  of  such  filing  for  record,  and 
therefore,  in  so  far  as  concerns  the  complainant,  these  rights 
and  interest  were  acquired  from  the  defendant  after  the  insti- 
tution of  the  suit;  and  by  the  terms  and  true  meaning  of  the 
rule,  lis  pendens  does  apply  to  the  rights  and  interest  thus 
acquired. 

We  are  referred  to  cases  where  a  mortgagor  filed  his  bill 
to  redeem  from  the  mortgage,  making  the  mortgagee  alone 
a  party  defendant,  and  wherein,  by  the  answer  of  the  mort- 
gagee, it  was  shown  that  before  the  institution  of  the  suit  the 
mortgagee  had  transferred  all  his  interest  in  the  mortgage 
and  mortgage  debt  to  a  third  person  by  an  unrecorded  assign- 
ment. In  such  cases  it  was  held  that  such  assignee  must  be 
made  a  party  defendant,  and  that  lis  pendens  did  not  apply 
to  the  interest  held  by  such  assignee  under  an  unrecorded 
assignment,  so  as  to  make  a  redemption  by  payment  to  the 
mortgagee  effective  against  such  assignee. 

The  cases  are  not  at  all  at  variance  with  the  decision  in 
Norton  v.  Birge.  The  statute  rendering  void  a  conveyance 
or  transfer  of  an  interest  in  real  estate  until  recorded,  operates 
in  favor  of  such  subsequent  purchasers  as  buy  without  notice 
the  same  interest  conveyed  by  the  unrecorded  conveyance. 
The  interest  claimed  by  the  complainant  in  the  bill  to  redeem 
is  the  excess  in  the  value  of  the  land  over  the  amount  of  the 
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mortgage  debt.  The  interest  in  the  land  conveyed  by  the 
assignment  of  the  mortgage  is  simply  a  right  to  collect  from 
the  land  the  amount  of  the  mortgage  debt.  Hence,  at  the 
time  of  filing  the  bill  the  complainant  sets  up  no  title  to  the 
thing  conveyed  by  the  unrecorded  assignment.  So  the 
recording  laws  do  not  apply  to  the  interest  he  claims  in  his 
bill. 

Another  class  of  cases  is  where  a  bill,  by  a  mortgagee,  is 
brought  to  foreclose  his  mortgage,  wherein  the  mortgagor 
alone  is  made  defendant,  as  the  supposed  owner  of  the  equity 
of  redemption,  wherein  it  is  held  that  the  holder  of  the 
equity  of  redemption,  by  an  unrecorded  conveyance  thereof, 
delivered  by  the  mortgagor  before  suit  brought,  is  a  neces- 
sary party.  This  class  of  cases  is  not  at  all  analogous  to 
Norton  v.  Birge  or  to  the  case  at  bar.  In  this  class  of  cases 
the  complainant  does  not  claim,  in  his  bill,  title  to  the  same 
interest  conveyed  by  the  unrecorded  conveyance  of  the  equity 
of  redemption.  The  complainant  claims  an  interest  in  the 
value  of  the  land  to  the  extent  of  the  amount  of  his  mort- 
gage debt.  The  interest  conveyed  by  the  unrecorded  con- 
veyance of  the  equity  of  redemption,  is  the  excess  of  the  value 
of  the  land  over  the  amount  of  the  mortgage  debt.  This  unre- 
corded conveyance  of  the  equity  of  redemption  is,  by  the 
recording  laws,  void  as  against  a  subsequent,  purchaser  with- 
out notice  of  the  equity  of  redemption,  who  places  his  title 
on  record  before  the  first  conveyance  is  placed  on  record,  but 
is  not  void  against  a  subsequent  purchaser  of  the  mortgage 
or  against  a  complainant  who  does  not  claim  to  own  the 
equity  of  redemption.  Hence  the  unrecorded  conveyance  of 
the  equity  of  redemption,  as  against  the  complainant  in  such 
foreclosure  suit,  is,  at  the  time  of  the  institution  of  the  suit, 
valid,  and  has  already  passed  the  equity  of  redemption  from 
the  defendant  mortgagor;  and  so  lis  pendens  does  not  apply 
to  that  interest,  for,  as  against  complainant,  the  interest 
passed  from  the  defendant  before  suit,  and  was  not  in  any 
sense  acquired  from  him  after  suit  begun. 
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Cases  are  presented  where  the  purchase  from  the  defendant, 
made  before  suit,  was  conditional,  and  some  of  the  conditions 
remained  to  be  performed  after  suit  instituted,  and  wherein 
such  purchasers  were  held  entitled,  (notwithstanding  the  lis 
pendens?)  to  perfect  their  purchase  after  suit  brought,  by  per- 
forming the  conditions.  These  cases  do  not  militate  against 
my  views.  These  conditional  contracts  were  valid  when  the 
suit  was  begun,  even  against  subsequent  purchasers,  and 
therefore,  as  against  the  complainant.  The  recording  laws 
cut  no  figure  in  these  cases.  These  contracts,  although  condi- 
tional, were  valid,  and  were  not,  like  the  unrecorded  deed, 
void  as  against  complainant. 

I  find  but  one  adjudicated  case  wherein  any  judge  has  inti- 
mated that  my  position  is  not  the  true  law.  In  that  case 
{Haughwout  v.  Murphy,  22  N.  J.  Eq.  545,)  it  was  held  that 
a  certain  unrecorded  deed  was  not  subordinated  to  a  decree 
against  the  grantor  in  a  suit  wherein  the  grantee  was  not  a 
party,  for  the  plain  reason  that  it  did  not  appear  that  any 
service  of  process  had  ever  been  obtained.  After  deciding 
the  case  on  that  ground,  the  learned  judge  who  delivered  the 
opinion  proceeds  to  say  that  the  deed  was  delivered  before 
any  proceedings  were  had  in  the  suit,  and  that  by  reason  of 
the  delivery  of  the  deed,  lis  pendens  would  not  have  applied 
even  if  it  had  been  established.  ISTo  argument  or  authority 
is  given  in  support  of  the  thought.  The  recording  laws  are 
not  alluded  to  in  the  opinion,  and,  so  far  as  this  question  is 
concerned,  it  plainly  was  not  well  considered.  I  regard  this 
dictum  as  of  little  importance. 

Another  class  of  cases  is  presented  as  sustaining  the  title 
of  Grant,  among  which  are  Giblen  et  al.  v.  Trimble,  14  Ohio, 
323,  and  Jackson  v.  Roberts,  11  Wend.  422,  wherein  holders 
in  possession  under  unrecorded  deeds  were  held  not  to  be 
affected  by  the  institution  of  a  suit  against  their  grantors, 
begun  after  the  delivery  to  them  of  their  deeds.  This  class 
of  cases  is  in  no  manner  antagonistic  to  my  views  of  the  case 
at  bar,  for  the  plain  reason   that   possession  under  an  unre- 
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corded  deed  has  the  same  legal  effect  as  to  third  parties  as 
would  have  resulted  from  the  recording  of  the  deeds  before 
the  institution  of  the  Us  pendens. 

I  am,  therefore,  clearly  of  opinion  that  where  the  legal 
title  of  record  to  land  is  in  a  defendant,  and  by  the  bill  it  is 
shown  that  the  complainant  has  an  equitable  right  to  a  con- 
veyance of  the  legal  title  from  the  defendant  to  him,  and  upon 
final  hearing  it  is  so  decreed,  and  where  such  conveyance  is 
duly  made  (in  obedience  to  such  decree,)  and  recorded  in  apt 
time,  the  title  so  obtained  is  superior  to  that  of  a  man  who, 
at  the  beginning  of  the  suit,  held  an  unrecorded  deed  to  him 
from  such  defendant,  (of  which  the  complainant  had  no  notice 
at  that  time,)  and  who  filed  his  deed  for  record  after  the  ser- 
vice of  process  upon  the  defendant,  and  before  the  final  decree 
settling  the  rights  of  the  parties  to  the  suit.  I  hold  that  the 
law  of  lis  pendens  does  apply  to  the  holder  of  such  a  deed. 
And  I  think  that  on  that  ground  alone  the  decree  in  the  case 
at  bar  ought  to  be  affirmed. 

Waiving,  however,  this  view  of  the  subject,  which  I  think 
presents  the  true  view  of  the  law,  and  conceding  that  the  law 
does  enable  the  holder  of  a  deed  from  a  defendant,  in  such 
case,  unrecorded  at  the  time  when  lis  pendens  begins,  and  of 
which  complainant  has  no  notice,  to  avoid  or  defeat  the  legal 
effect  of  the  Us  pendens  by  recording  such  deed  at  any  time 
before  the  final  decree  in  the  case  is  made,  still  I  deny  that 
the  recording  in  such  case,  before  final  decree,  of  another  and. 
different  deed  (not  the  one  delivered  before  the  Us  pendens 
began,  but  one  made  pendente   lite,)  can  produce  such  result. 

It  is  said,  in  the  ruling  opinion: 

"We  are  satisfied,  if  a  final  decree  had  been  rendered  in 
the  circuit  court  or  this  court,  in  the  case  of  RocJcafellow  v. 
Nciocomb,  transferring  the  title  to  the  premises  from  the  latter 
to  the  former,  before  Grant  filed  his  deed  for  record,  such 
decree  would  have  defeated  the  title  of  Grant." 

This  assumes  that  Grant  had  a  title  which  would  have 
been  defeated  by  the  decree   of  the   circuit  court,  had   it  not 
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been  for  the  fact  that  he  placed  his  warranty  deed  on  record 
before  the  decree  was  rendered.  We  are  not  told  expressly 
what  title  is  here  referred  to,  whether  it  was  title  derived 
through  and  by  the  warranty  deed,  or  title  derived  through 
and  by  his  quitclaim  deed.  I  suppose  this  reference  is  not  to 
title  derived  through  the  warranty  deed,  for  it  is  conceded 
that  deed  was  made  in  the  year  1870,  was  made  pendente  lite, 
and  all  agree  that  a  deed  made  by  a  defendant  pendente  lite, 
though  recorded  before  decree,  is  subject  and  subordinate  to 
the  decree. 

The  only  other  source  of  title  is  the  quitclaim  deed.  The 
meaning  of  this  passage  must  be  that  if  Grant  had  not  placed 
his  warranty  deed  upon  record  before  final  decree  in  the 
circuit  court,  his  title,  derived  through  and  by  his  quitclaim 
deed,  would  have  been  defeated  by  the  rendering  of  such 
final  decree.  This  seems  to  assume  that  the  record  of  the 
warranty  deed  had  the  same  effect  as  would  have  been  accomp- 
lished by  recording  the  quitclaim  deed  itself,  had  it  been 
filed  for  record  on  the  16th  day  of  March,  1871:  that  is,  the 
effect  of  defeating  the  binding  power  of  the  lis  pendens. 

It  seems  to  me  this  can  not  be  so.  In  the  case  of  St. 
John  v.  Conger,  40  111.  535,  this  court  decided  that  the 
recording  in  the  proper  county  of  an  authenticated  copy  of 
a  deed  was  not,  under  our  general  recording  laws,  equivalent 
to  the  recording  of  the  deed  itself,  and  the  record  of  such 
authenticated  copy  was  not  constructive  notice  to  a  subse- 
quent purchaser,  who  bought  and  recorded  his  deed  after  the 
recording  of  the  copy  of  the  first  deed,  but  before  the  first 
deed  itself  was  filed  for  record.  By  the  language  of  the  stat- 
ute, no  recording  is  made  constructive  notice  or  can  give 
operative  effect  to  a  deed  (as  against  third  persons,  without 
notice,)  except  the  recording  of  "  the  same." 

The  recording  of  some  other  paper  than  the  title  paper  in 
question  does  not  answer,  under  our  statute,  as  a  substitute 
for  the  record  of  the  paper  itself.  Constructive  notice,  aris- 
ing from  the  filing  for  record  of  a  title  paper,  is  a  creature  of 
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statute  law.  Nothing  except  that  prescribed  in  the  statute 
can  amount  to  such  notice.  If,  under  the  general  provisions 
of  the  recording  laws,  as  held  in  St,  John  v.  Conger,  supra, 
the  recording  of  an  exact  copy  of  a  deed  is  not  equivalent  to 
the  recording  of  the  deed  itself,  how  can  it  be  thought  that  the 
recording  of  another  and  entirely  different  deed  (in  this  case 
the  warranty  deed) — which  makes  no  reference  to  the  unre- 
corded deed  in  question,  (the  quitclaim,)  and  which,  but  for 
its  false  date  and  its  false  certificate  of  acknowledgment, 
would  not  indicate  that  any  deed  was  made  before  the  suit 
was  begun — can  be,  in  legal  effect,  the  same  as  would  have  been 
the  recording  at  that  time  of  the  quitclaim  deed  itself.  The 
language  of  the  statute  in  this  regard  is:  "All  deeds  required 
to  be  recorded  shall  take  effect  and  be  of  force  from  and  after 
the  time  of  filing  the  same  for  record  and  not  before,  as  to  all 
subsequent  purchasers,"  etc.,  "and  all  such  deeds  shall  be 
adjudged  void  as  to,"  etc.,  "until  the  same  shall  be  filed  for 
record."  This  is  not  "until  the  same  or  some  other  equiva- 
lent paper  shall  be  filed,"  etc.,  but  it  is  "until  the  same  shall 
be  filed,"  etc. 

It  seems  to  me  plain  that  even  if  we  assume  that  a  lis 
pendens  may  be  rendered  abortive  by  the  filing  for  record,  at 
any  time  before  final  decree,  by  the  holder  thereof,  of  a  pre- 
existing unrecorded  deed,  no  such  effect  can  be  produced  by 
the  making  and  filing  for  record,  pendente  lite,  of  another  and 
wholly  different  deed,  especially  when  such  other  deed,  but 
for  the  falsehoods  imprinted  upon  it,  would  give  no  indica- 
tion of  a  conveyance  made  by  the  defendant  before  lis  pendens 
began.  Can  it  be  true  that  any  deed  can  be  of  more  benefi- 
cial effect,  in  law,  to  its  holder  by  reason  of  a  false  date  and  a 
false  certificate  of  acknowledgment,  when  such  falsehood  is 
proved  and  confessed,  than  the  same  would  have  been  had  it 
borne  its  true  date  and  a  true  certificate  of  acknowledgment? 
I  think  not. 

The  plain  state  of  the  case  is,  that  Grant's  title  under  the 
quitclaim  deed  can   not  prevail  against  that  of  Rockafellow, 
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(even  on  the  reasoning  of  the  ruling  opinion,)  because  that  deed 
was  not  recorded  before  the  final  decree  of  the  circuit  court, 
for  that  deed  was  never  recorded.  And  his  title  under  his 
warranty  deed  can  not  prevail  against  that  of  Rockafellow,  for 
that  deed  was  confessedly  made  after  lis  pendens  was  fully- 
established,  and  its  record  before  such  decree  could  not  affect 
the  rights  of  Rockafellow. 

Again,  and  lastly,  I  can  not  concur  in  the  idea  suggested 
and  relied  upon  in  the  decision  of  this  case,  that  the  binding 
effect  of  the  final  decree,  in  the  case  under  discussion,  upon 
the  property  in  question,  was  in  any  way  dependent  upon  the 
lien  given  by  statute  to  judgments  and  decrees  upon  the 
property  of  the  parties  against  whom  such  judgments  and 
decrees  are  rendered. 

The  decree  in  the  case  of  Hochafellow  v.  Newcomb  would 
have  bound  this  property  just  as  effectually  if  the  case  had 
been  taken  to  another  county  by  change  of  venue,  and  the 
decree  had  been  rendered  by  the  circuit  court  of  such  other 
county.  The  binding  effect  of  the  decree  in  this  regard  rests 
upon  the  law  of  lis  pen  dens*  and  upon  this  alone.  If  this  be 
not  so,  why  have  we  discussed  the  question  as  to  whether  lis 
pendens  began  before  or  after  the  delivery  of  this  quitclaim 
deed?  If  the  binding  character  of  the  decree  arises  from  the 
law  of  lis  pendens,  the  decree  is  of  force  by  reason  of  its 
settling  the  rights  of  the  parties  as  res  judicata.  If  so,  the 
rights  of  the  parties,  as  is  conceded,  were  settled  by  the  judg- 
ment of  this  court  in  January,  1871,  and  months  before  any 
deed  to  Grant  was  filed  for  record. 

If  I  am  in  error  in  all  other  positions  stated  in  this  opinion, 
still  the  decree  of  the  circuit  court  ought,  in  my  judgment, 
to  be  affirmed  upon  this  ground  alone.  If  the  title  from 
Miss  Newcomb  was  transferred  to  Rockafellow  by  any  decree, 
it  was  by  the  judgment  of  this  court  in  January,  1871,  and 
the  formalities  to  carry  that  judgment  out  in  detail,  were 
mere  ministerial  or  clerical  acts  to  be  done  by  the  circuit  court 
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and  the  master  in  chancery.  Neither  the  circuit  court,  nor  the 
master  who  was  to  make  the  deed,  had  any  judgment  or  dis- 
cretion to  be  exercised  in  obeying  the  mandate  of  this  court. 

Walker  and  Scholfield,  J.  J.,  also  dissenting. 


William  E.  Bonner 
The  Illinois  Land  and  Loan  Company  et  al. 

Filed  at  Ottawa  November  17,  1880. 

1.  Parties — assignee  of  the  subject  matter  of  the  suit.  The  rule  in  equity 
that  where  the  party,  *  who  has  assigned  the  whole  or  a  part  of  his 
interest  in  the  subject  matter  of  the  suit,  attempts  to  take  any  active  proceed- 
ing therein,  the  adverse  party  may  object  to  such  proceeding  on  the  ground 
that  the  suit  has  become  abated  or  defective  as  to  such  assignor,  so  that  the  same 
can  not  be  proceeded  in  until  the  assignee  is  made  a  party,  applies  to  cases 
where  an  assignee  comes  in  pendente  lite,  and  not  where  a  decree  or  judgment 
for  the  payment  of  money  only  has  been  assigned,  in  which  the  rights  of  all 
the  parties  are  determined  and  fixed,  and  all  that  remains  is  for  the  court  to 
carry  out  or  enforce  the  execution  of  the  decree  or  judgment. 

2.  Where  a  decree  for  the  payment  of  a  sum  of  money,  among  other  things, 
was,  on  appeal  to  this  court,  affirmed,  except  that  such  sum  should  have  been 
decreed  a  lien  on  the  land  set  off  to  the  complainant  on  partition,  and  in  case 
of  its  non-payment  within  a  reasonable  time  to  be  fixed  by  the  court,  the  land 
should  have  been  ordered  to  be  sold  for  its  payment,  after  which  the  party  in 
whose  favor  the  money  decree  was  made,  assigned  the  decree,  it  was  held, 
that  such  assignment  presented  no  reason  for  not  entering  the  proper  decree 
on  the  remandment  of  the  cause,  as  directed  by  this  court,  and  that  it  was  not 
necessary  to  first  make  the  assignee  a  party,  and  that  a  payment  of  the  money 
into  court,  as  the  decree  required,  would  be  a  full  protection  to  the  party 
paying. 

3.  Chancery — referring  cause  to  take  account  of  rents  after  a  final  decree. 
After  the  affirmance  of  a  decree  in  this  court  for  the  payment  of  a  sum  of 
money,  except  as  to  the  making  the  same  a  lien,  etc.,  and  the  remandment  of  the 
cause  for  that  purpose,  the  party  required  to  pay  the  same  moved  the  circuit 
court  to  refer  the  cause  to  the  master  to  take  and  report  proofs  as  to  rents 
received  by  the  other  party  since  the  decree  of  that  court,  on  the  land  set  off 
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to  the  complainant  on  partition  in  the  case,  which  motion  was  denied  :  Held, 
that  the  motion  was  properly  denied,  as,  if  it  had  been  allowed,  the  subsequent 
decree  might  have  been  the  subject  of  a  further  appeal. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county,  the  Hon.  Murray  F.  Tuley,  Judge,  presiding. 

This  was  a  suit  for  partition,  brought  by  "William  R.  Bon- 
ner, in  the  circuit  court  of  Cook  county.  A  final  decree  in 
the  case,  as  to  the  rights  of  all  the  parties,  was  entered  in 
that  court  December  31,  1876,  whereby  the  specific  interest 
of  Bonner  in  the  premises  sought  to  be  partitioned,  was  set 
off  to  him,  and  he  was  decreed  to  pay  to  his  co-tenant,  the 
Illinois  Land  and  Loan  Company,  the  sum  of  $6506.25,  as 
the  just  proportion  which  his  part  of  the  land  should  bear  of 
a  certain  mortgage  indebtedness  upon  the  premises,  which 
said  company  had  paid  off  and  discharged. 

On  appeal  to  this  court  the  decree  was  affirmed,  except  in 
the  two  following  respects :  That  the  sum  above  named 
should  have  been  decreed  a  lien  on  the  land  set  off  to  Bon- 
ner, and  in  case  of  its  non-payment  within  a  reasonable  time 
fixed  by  the  court,  the  land  should  have  been  ordered  to  be 
sold  for  the  payment  thereof,  and  that,  as  it  appeared  there 
had  been  some  taxes  and  assessments  paid  by  the  co-tenant 
on  the  premises,  Bonner  should  have  been  required  to  pay  his 
proper  proportion  of  them.  In  the  last  two  respects  only, 
the  decree  was  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  the  opinion. 

After  the  remandment  of  the  cause  to  the  circuit  court,  the 
Illinois  Land  and  Loan  Company  appeared  there  by  its  solic- 
itor and  waived  all  benefit  of  the  right  to  require  Bonner  to 
pay  his  proportion  of  the  taxes  and  assessments,  and  moved 
the  court  for  an  order  of  sale  in  conformity  with  the  decision 
of  this  court. 

The  solicitors  of  Bonner  thereupon  objecting,  offered  in 
evidence   an   assignment   in   writing  from  the  Illinois  Land 
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and  Loan  Company  to  one  Caleb  Clapp,  of  the  decree  for  the 
aforesaid  sum  of  money,  bearing  date  March  12,  1877,  and 
filed  among  the  papers  in  the  case  on  March  21,  1877,  and 
also  the  papers  in  a  suit  in  chancery,  pending  in  that  court, 
brought  by  one  Georgie  Peterson  against  said  company, 
Caleb  Clapp  and  Bonner,  wherein  she  sets  up  a  claim  of  right 
in  herself  to  said  sum  of  money  as  against  all  said  parties. 

The  solicitors  of  Bonner  offered  further  to  show  that  the 
company  and  its  grantee  had  been  in  possession  of  the  prem- 
ises since  the  decree  allotting  to  Bonner  his  share,  and  had 
received  $600,  at  least,  as  rent,  no  part  of  which  it  had 
accounted  for,  and  asked  the  court  to  refer  it  to  the  master  to 
ascertain  the  true  amount,  and  to  have  the  case  set  for 
hearing,  as  to  taxes,  assessments  and  rents,  all  which  was 
refused.  And  the  court  ordered  that  said  sum  of  $6506.25, 
with  interest  amounting  to  $7711,  be  a  lien  on  Bonner's 
share;  that  Bonner  pay  the  same  into  court  within  thirty 
days,  such  payment,  when  made,  to  be  a  full  discharge  of 
said  decree  as  against  Bonner  and  the  premises  upon  which 
said  sum  is  made  a  lien;  that  in  default  of  payment  the  prem- 
ises be  sold  to  make  said  sum,  and  that  the  sum  realized  after 
payment  of  costs,  be  paid  into  court.  Further  questions 
reserved. 

On  appeal  to  the  Appellate  Court  for  the  First  District, 
the  decree  was  affirmed,  and  Bonner  appeals  to  this  court. 

Messrs.  Page  &  Plum,  for  the  appellant: 

Upon  the  assignment  by  the  company  to  Caleb  Clapp  of  the 
decree  in  its  favor,  and  placing  it  on  file,  the  proceeding  became 
abated  or  defective,  so  that  no  further  action  could  be 
taken  in  the  case  until  the  assignee  should  be  brought  into 
court  as  a  party,  or  a  new  bill  filed.  Story's  Eq.  PI.  sees.  3422 
(and  note,)  346,  349,  351;  2  Daniel  Ch.  PI.  (4th  Am.  ed)  1518, 
note  5;  Gow  v.  Gomez,  9  Wend.  649;  Sedgwick  v.  Cleveland, 
1   Paige,  287;   Mason  v.  York  and  C.  R.  R.  Co.  52  Me.  82; 


1880.]        Bonner  v.  III.  Land  and  Loan  Co.  549 

Brief  for  the  Illinois  Land  and  Loan  Co.     Opinion  of  the  Court. 

Van  Hook  v.  Throckmorton,  8  Paige,  33;  Webster  v.  Hitch- 
cock, 11  Mich.  58;  Lunt  v.  Stephens,  75  111.  514;  Mitf.  Eq. 
PI.  64,  65. 

Mr.  George  Scoville,  for  the  Illinois  Land  and  Loan 
Company: 

All  the  authorities  cited  by  counsel  for  the  appellant 
under  the  first  assignment,  apply  to  cases  where  an  assignee 
comes  in  pendente  lite,  and  not  where  a  decree  or  judgment 
for  the  payment  of  money  only  is  assigned,  in  which  the 
rights  of  all  the  parties  are  determined  and  fixed,  and  all  that 
remains  is  for  the  court  to  carry  out  and  enforce  execution  of 
the  decree  or  judgment  by  collection  of  the  money. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

It  is  contended  that  upon  the  assignment  by  said  company 
to  Caleb  Clapp  of  the  decree  for  $6506.25,  the  proceeding 
became  defective  or  abated,  so  that  no  further  action  could 
be  had  in  the  case  until  Clapp,  the  assignee,  should  be 
brought  into  court  as  a  party,  or  a  new  bill  filed.  And 
authorities  are  cited  to  the  effect  that  when  the  party  who 
has  assigned  the  whole  or  a  part  of  his  interest  in  the  subject 
matter  of  the  suit  attempts  to  take  any  active  proceeding 
therein,  the  adverse  party  may  object  to  such  proceeding  on 
the  ground  that  the  suit  has  become  abated  or  defective  as 
to  such  assignor,  so  that  the  same  can  not  be  proceeded  in 
until  the  assignee  is  made  a  party.  Story's  Eq.  PI.  note  to 
sec.  342,  etc. 

These  authorities,  we  understand,  apply  to  cases  where  an 
assignee  comes  in  pendente  lite,  and  not  where  a  decree  or 
judgment  for  the  payment  of  money  only,  is  assigned,  in 
which  the  rights  of  all  the  parties  are  determined  and  fixed, 
and  all  that  remains  is  for  the  court  to  carry  out  or  enforce 
the  execution  of  the  decree  or  judgment  by  collection  of  the 
money. 
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It  is  indifferent  to  Bonner  which  one  may  be  entitled  to 
the  money,  Clapp,  Peterson,  or  the  Illinois  Land  and  Loan 
Company.  The  payment  of  the  money  into  court,  as  the 
decree  provides  for,  will  be  full  protection  to  him. 

All  further  questions  are  reserved  by  the  decree,  and  who 
may  be  entitled  to  the  money  paid  into  court  will  be  open  to 
future  ascertainment  before  the  money  shall  be  paid  out  of 
court,  either  on  application  there,  under  this  proceeding,  or 
in  the  suit  which  is  now  pending  to  determine  the  rights  of 
the  respective  claimants. 

We  do  not  think  appellant  is  right  in  his  claim  that  the 
circuit  court  should  have  ordered  a  reference  to  the  master  to 
take  proofs  and  report  as  to  rents  received  since  the  decree 
of  that  court  finding  and  establishing  the  rights  of  the 
parties.  Had  that  been  done,  the  finding  of  the  master  and 
the  decree  thereon  might  have  been  made  the  subject  of  a 
further  appeal. 

And  so,  if  appellant  be  right  in  his  position  on  this  point, 
it  might  be  difficult  to  get  a  final  decree  in  a  case  of  this 
kind,  since  there  might  always  be  some  question  of  taxes  or 
rents  subsequent  to  the  entering  of  the  decree  and  before 
sale. 

The  waiving  by  the  Illinois  Land  and  Loan  Company  of 
its  right  to  require  Bonner  to  pay  his  proportion  of  the  taxes 
and  assessments  can  be  no  cause  of  complaint  on  the  part  of 
Bonner,  and  when  that  waiver  was  made,  the  circuit  court, 
under  the  remanding  order  of  this  court,  had  but  to  go  on 
and  decree,  as  it  did,  in  respect  to  the  $6506.25. 

We  find  no  error  in  the  proceedings  of  the  circuit  court, 
and  the  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Nancy  Jefferson 

v. 
Thomas  Jefferson. 

Filed  at  Ottawa  November  17,  1880. 

1.  Assignment  op  error  which  does  not  affect  the  party  complaining.  Where 
the  trial  court,  upon  the  hearing  of  a  suit  in  chancery,  dismisses  the  bill  as 
to  a  part  of  the  defendants,  and  enters  a  decree  against  the  others,  the  latter 
alone  taking  an  appeal  can  not  assign  for  error  the  dismissal  of  their  co- 
defendants  from  the  case. 

2.  Same — admission  of  incompetent  evidence  in  chancery.  Where  the  record 
in  a  suit  in  chancery  contains  competent  evidence  sufficient  to  sustain  the 
decree,  it  will  be  presumed  the  court,  on  the  hearing,  rejected  any  incompe- 
tent evidence  which  may  have  been  admitted,  and  rendered  the  decree  upon 
evidence  that  was  competent.  So,  in  such  case,  although  the  court  may  have 
admitted  incompetent  evidence  upon  the  hearing,  there  being  no  jury,  that 
is  no  ground  for  reversal. 

3.  Notice — by  possession  of  land.  Where  a  purchaser  of  a  part  of  a  tract,  of 
land  by  parol,  erected  a  house  upon  the  portion  purchased,  and  entered  into 
possession,  residing  on  the  premises  and  cultivating  the  same,  such  posses- 
sion was  held  to  afford  notice  to  a  person  residing  on  the  tract  from  which 
the  part  so  purchased  was  taken,  of  the  rights  of  the  purchaser  under  his 
contract. 

4.  Contract — whether  a  sale  or  a  gift.  A  person  being  indebted  to  his 
son  in  a  certain  sum  of  money,  proposed  to  him  that  he  would  convey  to  him 
a  certain  tract  of  land  in  discharge  of  the  debt,  provided  the  son  would  erect 
a  house  upon  the  land.  The  son  accepted  the  proposition  and  performed  the 
condition,  and  entered  into  the  occupancy  of  the  premises.  The  transaction 
was  construed  to  be  a  purchase  of  the  land  by  the  son,  and  not  a  mere  gift 
by  the  father. 

5.  Dower — how  affected  by  a  conveyance  of  land,  and  reconveyance  to  the  wife, 
subsequent  to  a  sale  without  conveyance.  The  owner  of  a  tract  of  land  sold  the 
same  to  his  son,  by  parol,  agreeing  to  convey  upon  the  performance  of  a  cer- 
tain condition  by  the  son.  The  condition  was  duly  performed.  Subsequent  to 
this  sale,  and  without  having  conveyed  to  the  son,  the  father,  together  with 
his  wife,  conveyed  the  same  land  to  a  third  person,  who  immediately  recon- 
veyed  to  the  wife,  in  fee.  After  the  death  of  the  father,  the  son  filed  his  bill 
in  chancery  against  the  second  grantee — the  widow — to  compel  a  conveyance 
of  the  land  to  him  in  fulfillment  of  his  parol  contract  of  purchase  from  his 
father.     It  was  held,  the  complainant,  was  entitled  to  the  relief  sought,  except 
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that  the  widow,  the  holder  of  the  legal  title,  should  hold  her  right  of  dower 
in  the  land,  notwithstanding  the  conveyance  by  her  husband,  and  her  joining 
therein,  and  the  conveyance  from  their  grantee  to  herself.  In  that  regard 
the  title  was  considered  as  remaining  in  the  same  condition  as  though  those 
conveyances  had  not  been  made. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  Franklin  Blades,  Judge,  presiding. 

Mr.  C.  H.  Wood,  and  Mr.  M.  B.  Wright,  for  the  appellant : 

1.  The  court  permitted  incompetent  testimony  to  be 
admitted  against  the  objection  of  appellant. 

The  bill  sets  up  that  the  appellant  claims  as  devisee  under 
the  wilt  of  her  husband,  as  well  as  grantee.  Claiming  in  the 
first  capacity,  Thomas  Jefferson  was  an  incompetent  witness 
as  against  her.  Boynton  v.  Phelps,  52  111.  211;  Merrill 
v.  Atki?is,  59  id.  20;  Langley  v.  Dodsworth,  81  id.  86;  Mar- 
shall v.  Peek,  91  id.  187.    ; 

The  declarations  of  a  grantor,  made  after  the  grant,  are 
not  admissible  in  evidence  to  prejudice  the  rights  of  the 
grantee.  Simpkins  v.  Rogers,  15  111.  397;  Rust  v.  Mansfield, 
25  id.  338;  Myers  v.  Kinzie,  26  id.  36. 

2.  There  are  no  sufficient  facts  in  the  record  to  entitle  the 
appellee  to  any  decree  in  his  favor. 

It  is  not  enough  that  a  party,  seeking  to  enforce  a  parol 
agreement  to  convey  land,  was  previously  in  possession 
under  a  lease,  or  in  any  other  manner,  but  it  must  affirma- 
tively appear  that  he  obtained  possession  under  the  agree- 
ment relied  on,  and  in  part  performance  of  it.  Wood  v. 
Thomley,  58  111.  465. 

There  was  no  real  consideration  paid  to  apply  on  this  land. 
The  appellee  received  from  his  father  more  money  than  he 
sent  the  latter  while  in  the  army. 

Slight  and  temporary  improvements  or  trivial  outlays  do 
not  raise  an  equity  in  favor  of  the  donee  to  have  the  gift 
enforced,  nor  where  the  expenditure  was  not  made  in  conse- 
quence of  the  gift,  or  where  the  donee  has  been  compensated 
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for  his  outlays  by  the  rents  and  profits.  The  gift  must  be 
established  by  certain  and  unmistakable  evidence.  Proof 
merely  that  the  donee  has  received  permission  and  made 
improvements  will  not  furnish  sufficient  ground  for  specific 
equitable  relief.  Pomeroy  on  Specific  Perf.  sec.  131  ;  Worth 
v.  Worth,  84  111.  442;  Bolls  v.  Bolls,  82  id.  243;  Wood  v. 
Thornley,  58  id.  464. 

The  unreasonable  delay  of  appellee  is  sufficient  ground 
for  the  denial  of  relief.     Taylor  v.  Merrill,  55  111.  52. 

3.  The  court  erred  in  decreeing  that  Nancy  Jefferson 
should  make  a  deed  of  the  land  in  fee  to  the  appellee  and 
deliver  him  possession  without  protecting  her  dower  in  the 
same.  Francisco  v.  Hendricks,  28  111.  64 ;  Nicoll  v.  Ogden, 
29  id.  386;  Nicoll  v.  Miller,  37  id.  338. 

Mr.  James  Fletcher,  Messrs.  Kay  &  Evans,  and  Mr. 
George  B.  Joiner,  for  the  appellee : 

1.  The  heirs  of  Thomas  Jefferson  were  not  necessary 
parties,  as  the  fee  was  in  Nancy  Jefferson  by  virtue  of  the 
conveyance  to  her.  Therefore,  the  evidence  of  appellee  was 
competent  against  her.     Draper  v.  McFarland,  1  Gilm.  310. 

2.  The  appellant  has  no  dower  in  the  premises.  By  the 
conveyance  of  her  husband  and  self  to  Savage  she  parted 
with  her  dower  right,  and  by  the  conveyance  of  Savage  and 
wife  to  her,  she  had  the  absolute  fee,  and  Hamilton  Jefferson 
only  a  life  estate  in  it.  She  took  the  fee  subject  to  all  the 
equities  of  the  appellee. 

3.  But  if  she  was  entitled  to  dower,  she  nowhere  in  her 
answer  claims  dower,  but  the  absolute  fee.  Unless  claimed 
by  answer  or  cross-bill,  there  was  no  error  in  not  protecting 
the  same  in  the  decree.  Tibbs  et  al.v.  Allen,  27  111.  119; 
Wright  v.  Dunning,  46  id.  275;  Boots  v.  Graham,  23  id. 
81;  Price  v.  BlacJcman,  65  id.  386;  Norman  v .  Huddleston, 
64  id.  11;  Titsworthv.  Stout,  49  id.  78;  Story's  Eq.  P.  sees. 
391,  392;  Bigelow  on  Estoppel,  340. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Thomas  Jefferson,  in 
the  circuit  court  of  Iroquois  county,  against  Nancy  Jeffer- 
son, to  enforce  the  specific  performance  of  a  contract  for  the 
conveyance  of  a  tract  of  land  in  that  county,  made  between 
Hamilton  Jefferson  and  complainant,  and  also  to  compel  the 
defendant,  Nancy  Jefferson,  who  had  acquired  a  deed  of  the 
land  subsequent  to  the  contract,  to  convey  all  her  right,  title 
and  interest  in  the  land  to  the  complainant. 

The  amended  bill  alleges,  that  on  or  about  the  month  of 
May,  1872,  one  Hamilton  Jefferson,  father  of  the  complain- 
ant, then  in  full  life,  but  since  deceased,  and  then  being 
indebted  to  complainant  in  the  sum  of  $700,  entered  into  a 
verbal  agreement  with  complainant,  that  he,  the  said  Hamil- 
ton Jefferson,  in  consideration  of  the  said  $700  which  he 
owed  complainant,  and  for  the  further  consideration  that 
complainant  would  build  a  house  upon  the  following  described 
land,  to-wit,  the  south-east  quarter  of  the  north-west  quarter 
of  section  13,  township  26,  range  14  west  of  the  2d  prin- 
cipal meridian,  in  Iroquois  county,  Illinois,  he  would  make 
and  deliver  a  deed  to  the  said  land,  together  with  the  north- 
west quarter  of  the  south-east  quarter  of  said  section, 
township  and  range  aforesaid,  when  complainant  should 
build  said  house  aforesaid.  That  the  complainant  accepted 
said  agreement,  and  then  and  there  agreed  that  in  con- 
sideration of  the  conveyance  to  him  by  deed  of  the  lands 
aforesaid,  by  the  said  Hamilton  Jefferson,  he  would  build 
said  house  and  acquit  his  said  father  of  the  payment  of  said 
sum  of  money.  Complainant  avers  that  in  pursuance  of  said 
agreement,  he  did,  in  the  fall  of  1872,  build  the  said  house 
upon  the  land  first  "above  described,  according  to  the  desire 
and  wish  of  said  Hamilton  Jefferson,  and  in  accordance 
with  said  agreement. 

Complainant  further  avers  that  upon  the  making  of  said 
agreement  he  took  possession  of  both  of  said  tracts  of  land, 
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and  cultivated  them  in  the  year  1872;  that  upon  the  comple- 
tion of  said  house  he  moved  in  and  occupied  said  house  for  a 
long  space  of  time,  and  still  has  possession  thereof;  that 
he  set  out  and  cultivated  an  orchard  on  the  land  upon 
which  said  house  was  built,  and  other  valuable  improvements 
made  upon  both  of  said  tracts  of  land.  Avers  that  it  was  the 
intention  of  both  the  said  Hamilton  Jefferson  and  complainant 
that  both  of  said  tracts  of  land  should  constitute  one  farm 
for  the  use  and  benefit  of  complainant;  that  the  building  of 
said  house  was  for  the  benefit  and  improvement  of  both  tracts 
of  land,  and  that  the  house  so  built  was  worth  $400. 

Complainant  avers  that,  on  the  27th  day  of  October,  1874, 
the  said  Hamilton  Jefferson  and  Nancy,  his  wife,  without  any 
legal  consideration,  by  deed  duly  signed,  acknowledged  and 
delivered,  conveyed  to  one  James  C.  Savage  the  lands  afore- 
said, claimed  by  complainant,  together  with  other  lands ;  that 
the  consideration  in  said  deed  mentioned  is  one  dollar;  that 
on  the  day  and  year  last  aforesaid  the  said  James  C.  Savage 
audLetitia  C,  his.  wife,  reconveyed  said  land  claimed  by  com- 
plainant, together  with  the  other  lands,  to  Nancy  Jefferson; 
that  said  deed'bears  the  consideration  of  one  dollar,  but  com- 
plainant avers  that  there  was,  in  fact,  no  consideration  passed 
for  said  deeds;  that  both  the  said  Savage  and  the  said  Nancy 
Jefferson  had  notice  of  his  rights  to  said  lands  so  claimed  by 
him  as  aforesaid ;  and  avers  that  he  has  the  right  to  have  the 
legal  title  in  and  to  said  lands  which  the  said  Hamilton 
agreed  to  convey  to  him,  conveyed  to  him  by  the  said  Nancy 
Jefferson  and  other  defendants. 

The  defendant,  Nancy  Jefferson,  put  in  an  answer  to  the  bill, 
in  which  she  denied  the  contract  relied  upon  by  complainant 
and  set  up  in  the  bill.  She  admitted  that  there  was  no  con- 
sideration for  the  deed  from  Hamilton  Jefferson  to  Savage, 
but  alleges  that  the  object  was  to  place  the  title  to  the  lands 
in  her ;  that  there  was  a  good  and  valuable  consideration 
passed  from  her  to  her  husband  for  the  conveyance.    She  also 
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denied  that  she  had  notice  of  complainant's  title  when  she 
received  a  deed  for  the  lands,  and  set  up  the  Statute  of  Frauds. 
To  the  answer  complainant  filed  a  replication,  and  the 
court,  on  the  hearing,  rendered  a  decree  requiring  the  defend- 
ant, Nancy  Jefferson,  to  convey  the  lands  described  in  the 
bill  to  complainant,  to  reverse  which  she  prosecuted  this 
appeal. 

It  is  contended  by  appellant  that  the  court  erred  in  dismiss- 
ing the  bill  as  to  the  heirs  of  Hamilton  Jefferson.  The 
heirs  of  Hamilton  Jefferson  have  not  joined  in  this  appeal, 
and  have  made  no  complaint  in  regard, to  the  decision  of 
the  court  in  dismissing  them  out  of  the  case,  and  as  the  decis- 
ion of  the  court  can  in  no  manner  prejudice  the  rights  or 
appellant,  she  has  no  right  to  complain  of  an  error  that  does 
her  no  harm. 

It  is  also  contended  that  the  court  permitted  incompetent 
testimony  to  be  admitted  against  the  objection  of  appellant. 
Although  the  court  may  admit  incompetent  evidence  on  the 
trial  of  a  cause  in  equity  where  there  is  no  jury,  the  admission 
of  such  evidence  is  no  ground  for  reversing  the  decree.  Where 
the  record  contains  competent  evidence  sufficient  to  sustain 
the  decree,  we  will  presume  the  court,  on  the  hearing,  rejected 
all  incompetent  evidence  and  rendered  the  decree  upon  evi- 
dence that  was  competent. 

We  now  come  to  the  main  point  in  the  case,  and  that  is, 
whether  the  evidence  incorporated  in  the  record  is  sufficient 
to  sustain  the  decree. 

The  complainant,  in  substance,  testified  that  while  he  was 
in  the  army,  he  sent  to  his  father,  Hamilton  Jefferson,  $400. 
He  also  let  his  father  have  a  note  on  one  Wiley  Short,  upon 
which  he  collected  $300;  that  in  the  spring  of  1872,  Hamil- 
ton Jefferson  agreed  to  let  him  have  the  eighty  acres  of  land- 
south-east  of  north-west  and  north-west  of  the  south-east 
quarter  of  section  13,  township  26,  range  14,— for  the  money 
he  had   received,   if  the   complainant   would  build   a  house 
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upon  it;   that  he  would  make   the   deed  Avhen  the  house  was 
built. 

The  complainant  also  testified,  that  in  pursuance  of  the  con- 
tract he  went  into  possession  of  the  land,  and  built  a  house 
worth  $400,  and  planted  out  an  orchard,  and  made  other 
improvements.  In  regard  to  the  fact  that  complainant  let 
his  father  have  $400  in  money  while  he  was  in  the  army, 
and  $300  that  was  collected  of  Short,  there  would  seem  to  be 
but  little  doubt,  as  the  fact  seems  clearly  proved  by  several 
witnesses  who  had  different  conversations  with  Hamilton 
Jefferson  in  regard  to  the  matter.  In  regard  to  the  fact  that 
Hamilton  Jefferson  agreed  to  convey  complainant  the  eighty 
acres  of  land  in  question,  upon  the  consideration  stated  by 
complainant,  that  seems  also  to  be  fully  proven  by  the  decla- 
rations of  Jefferson  to  various  persons. 

James  Quick,  who  was  requested  by  Hamilton  Jefferson  to 
go  with  him  and  look  at  the  house,  while  complainant  was 
building  on  the  land,  said:  "He  (Hamilton  Jefferson)  asked 
me  what  I  thought  of  it;  I  said  I  thought  the  work  was 
done  all  right;  it  was  plain  work;  he  said  Tom  was  build- 
ing a  better  house  than  he  expected  he  would  build.  In 
going  back  we  stopped  in  the  road ;  he  said  he  told  Tom  if  he 
would  build  a  house  and  settle  himself  he  would  make  him  a 
deed  to  eighty  acres  of  the  land,  and  he  marked  it  off,  and 
said  the  two  forties  cornered  together."  The  same  witness 
in  substance  said,  that  in  another  conversation,  some  two 
weeks  afterwards,  Hamilton  Jefferson  told  him  of  the  money 
he  had  received  of  complainant,  and  said:  "There  was  an 
agreement  between  him  and  Tom  that  he  was  to  make  Tom 
a  deed  for  this  eighty  acres  of  land  that  he  had  described  to 
me,  and  that  Tom  was  to  release  him  from  the  money  and 
notes." 

David  Wright  testified  that  he  had  a  conversation  with 
Hamilton  Jefferson  about  ten  days  before  his  death,  in  which 
he  said :  aHe  was  going  to  give  Tom  eighty  acres  of  land  he 
had  built  a  house  on,  to  pay  for  the  money.     I  asked  him  how 
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much  money  he  had  of  Tom;  he  said  between  $700  and  $800 
in  money  and  notes." 

Spencer  Sager,  in  substance,  testified  that  Hamilton  Jeffer- 
son told  him  he  had  $700  of  complainant's  money;  that 
complainant  had  erected  a  house,  and  he  was  going  to  convey 
to  him  the  land. 

Other  witnesses  testified,  in  substance,  to  the  same  facts; 
but  it  will  not  be  necessary  to  refer  to  their  evidence.  The 
evidence  seems  to  fully  establish  the  fact  that  Hamilton 
Jefferson  received  of  the  complainant  $700,  and  that  he 
agreed  to  convey  the  land  in  question  to  him  if  he  would 
build  a  house  upon  it,  which  condition  the  complainant  per- 
formed. 

There  was  evidence  introduced  by  the  defendant  that  com- 
plainant tried  to  sell  the  house  he  had  erected  on  the  land, 
and  that  he  actually  mortgaged  it  to  raise  money  to  go  to  the 
Black  Hills;  and  also  testimony  tending  to  prove  that  com- 
plainant had  received  property  from  Hamilton  Jefferson  suf- 
ficient to  pay  back  the  $700.  Yet  we  do  not  regard  the 
testimony  as  sufficient  to  overcome  the  case  made  by  com- 
plainant. The  fact  that  complainant  offered  to  sell  the  house 
in  1873  does  not  necessarily  establish  the  fact  that  he  did  not 
own  the  land,  and  the  property  he  received  from  Hamilton 
Jefferson  seems,  from  the  testimony  of  complainant,  to  have 
been  received  on  other  transactions. 

It  may  be  contended  that  the  defendant  received  a  convey- 
ance of  the  land  without  notice  of  complainant's  rights,  and 
hence  is  entitled  to  be  protected  as  an  innocent  purchaser. 
When  the  defendant  took  possession  of  the  land,  and  erected 
his  house,  in  1872,  the  defendant  resided  upon  a  part  of  the 
farm  from  which  the  land  in  question  was  taken,  and  Avas 
fully  aware  of  the  fact  that  the  defendant  had  gone  into  the 
possession  of  the  land.  This,  of  course,  would  be  sufficient 
notice  to  her  of  defendant's  rights  in  the  property.  But  in 
addition  to  this,  it  was  proven  by  her  own  admissions  that 
she   knew   of  the   existence   of  the  -contract   made   between 
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Hamilton  Jefferson  and  the  complainant.  Under  such  cir- 
cumstances it  is  clear  that  the  defendant  can  not  be  regarded 
as  a  purchaser  without  notice  of  complainant's  rights  in  the 
land. 

But  it  is  contended  that  the  complainant  is  attempting 
to  enforce  a  gift,  and  that  the  improvements  which  he  made 
upon  the  land  were  so  trivial  that  they  do  not  raise  an  equity 
in  his  favor.  The  bill,  as  will  appear  upon  an  examination 
of  its  allegations,  was  not  filed  to  compel  the  enforcement 
of  a  gift,  but  on  the  other  hand  complainant  bases  his  right 
to  a  decree  upon  the  fact  that  he  was  a  purchaser,  and  we 
are  of  opinion  that  the  testimony  establishes  the  fact  that 
complainant  bought  the  land  for  $700,  which  he  paid,  and 
upon  the  agreement  on  his  part  that  he  would  erect  a  house 
upon  it,  which  he  did.  Here,  there  was  a  purchase,  the  pur- 
chase money  paid,  and  possession  taken  under  the  contract. 
Such  a  contract  a  court  of  equity  will  enforce. 

The  decree,  however,  is  erroneous  in  one  respect,  for  which 
it  will  have  to  be  reversed.  It  requires  the  defendant  to  con- 
vey the  land  to  the  complainant  and  surrender  possession  to 
him.  Such  a  decree  would  bar  her  right  of  dower,  which 
can  not  be  done.  It  is  true  she  claimed  the  fee,  but  notwith- 
standing that  she  is  entitled  to  dower  in  the  premises,  unless 
she  has  released  it  in  the  mode  provided  by  law.  The  con- 
veyance from  Hamilton  Jefferson  and  wife  to  Savage,  and  from 
Savage  to  defendant,  did  not  convey  the  title  to  the  land  as 
against  complainant;  nor  can  it  be  held  to  cut  off  defendant's 
right  of  dower.  The  rights  of  complainant  and  the  defend- 
ant were  unaffected  by  these  deeds,  but  they  remain  in  the 
same  condition  as  they  would  if  no  such  deeds  had  been 
made. 

The  decree  will  be  reversed,  and  the  cause  remanded,  with 
directions  to  the  circuit  court  to  enter  a  decree  in  complain- 
ant's favor,  protecting,  however,   the   defendant's   right  of 

dower  in  the  premises. 

Decree  reversed. 
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Henry  H.  Shufeldt  et  al. 
v. 
Adolph  Boehm  et  al. 

Filed  at   Ottawa  November  17,  1880. 

1.  Chancery  jurisdiction — enjoining  sale  under  execution  at  the  suit  of 
another  creditor.  A  court  of  equity  will  not  entertain  jurisdiction  of  a  bill  by  a 
creditor,  whose  debt  is  merely  a  legal  one,  to  enjoin  the  sale  of  the  goods  of  his 
debtor  under  an  execution  against  him,  upon  the  ground  that  the  execution  issued 
upon  a  judgment  fraudulently  confessed  by  the  debtor  in  favor  of  one  to  whom 
he  was  not  indebted  at  the  time,  where  the  complainant  has  not  obtained  judg- 
ment upon  his  demand,  even  though  not  due.  In  such  a  case  the  complain- 
ant must  first  establish  his  demand  at  law  before  he  can  impeach  the  bona 
fides  of  the  judgment,  execution  and  levy  upon  his  debtors'  goods. 

2.  Same — creditor's  bill  to  remove  fraudulent  incumbrance.  When  the  creditor 
seeks  to  remove  a  fraudulent  incumbrance  or  conveyance  out  of  the  way  of  his 
execution,  he  may  file  his  bill  as  soon  as  he  obtains  his  judgment  at  law. 

Appeal  from  the  Appellate  Court  for  the  First  District; 
— heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Samuel  M.  Moore,  Judge,  presid- 
ing- 

Messrs.  Shufeldt  &  Westover,  for  the  appellants: 

The  complainants  should  not  have  been  required  to  first 
obtain  judgment  at  law,  because  it  was  impossible  for  them 
to  do  so  without  losing  all  benefit  a  court  of  equity  could 
give.  Greenway  v.  Thomas,  14  111.  271;  Scott  v.  McMillan, 
1   Litt.  302. 

An  attaching  creditor  who  has  a  lien  upon  his  debtor's 
property  by  attachment,  may  file  his  bill  in  equity  to  remove 
a  fraudulent  conveyance  of,  or  incumbrance  upon,  the  prop- 
erty attached,  and  to  preserve  it  until  his  lien  becomes  per- 
fected in  judgment.  Cogburn  v.  Pollock,  54  Minn.  659; 
Stone  v.  Anderson,  6  Foster,  506 ;  Hunt  v.  Field,  1  Stockt.  36 ; 
Bigelow  v.  Andrews,  31  111.  323;  Drake  on  Attachments,  225. 
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Mr.  B.  M.  Shaffner,    for  the  appellees : 

A  simple  contract  creditor,  whose  rights  are  not  yet  reduced 
to  judgment,  is  not  entitled  to  an  injunction  restraining  the 
disposition  of  his  debtor's  property  under  certain  judgments 
alleged  to  have  been  obtained  in  fraud  of  his  rights,  even  though 
he  has  begun  suit  at  law  upon  his  claim.  High  on  Inj.  sees. 
26,  27,  94,  250;  High  on  Receivers,  sec.  406;  Wiggins  v.  Arm- 
strong, 2  Johns.  Ch.  144;  Bayard  v.  Fellows,  28  Barb.  451; 
Wintr ingham  v .  Wintringham,  20  Johns.  Ch.  296;  Angellv.  Dra- 
per, 1  Yei-n.  399 ;  Shirley  v.  Watts,  3  Atk.  200 ;  Bennett  v.  Mus- 
grove,  2  Ves.  51;  Young  v.  Frier,  1  Stockt.  465;  Holdridge 
v.  Geoyune,  3  C.  E.  Green,  26;  Uhl  v.  Dillon,  10  Md.  500; 
Rich  v.  Levy,  16  id.  74;  Rhodes  v.  Cousins,  6  Rand.  188; 
McGoldrick  v.  Slevin,  43  Ind.  522;  Phelps  et  al.  v.  Foster  etal. 
18  111.  309;  Bigelow  etal.  v.  Andress  etal.  31  id.  323; 
Heacoch  et  al.  v.  Durand  etal.  42  id.  230;  Newman  et  al.  v. 
Willetts,  52  id.  98;  Moshier  v.  Meek  et  al.  80  id.  79;  Martin 
et  al.  v.  Michael  et  al.  23  Mo.  50;  Melville  v.  Broivn,  1  Har- 
rison, 367. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  by  appellants  against 
appellees  in  the  Superior  Court  of  Cook  county,  to  enjoin  the 
sale  of  certain  goods  and  chattels,  levied  upon  by  the  sheriff 
of  Cook  county  as  the  property  of  Boehm  &  Hartman,  under 
an  execution  in  favor  of  Henry  Abrahams.  The  court  sus- 
tained demurrers  to  the  bill,  and  appellants  electing  to 
stand  by  their  bill,  a  decree  was  entered  dismissing  the  same,' 
which  decree,  upon  appeal,  was  affirmed  by  the  Appellate 
Court  for  the  First  District,  and  the  case  is  now  before  this 
court  by  appeal  from  the  Appellate  Court. 

It  appears   from   the    bill    that  Boehm  &  Hartman  were 

wholesale  and  retail  dealers  in  liquors  in  the  city  of  Chicago, 

and    were    customers    of   Henry    H.    Shufeldt    &    Co.,    and 

of  P.  W.  Engs  &  Sons,  the  appellants  in  this  case,  who  were 

36—96  III. 
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also  engaged  in  the  wholesale  liquor  business;  that,  by  rep- 
resentations of  their  solvency  and  high  commercial  standing, 
Boehm  &  Hartman  obtained  an  extensive  credit  with  these 
firms,  and  by  means  thereof  became  indebted  to  them  in  large 
amounts,  for  which  they  held  their  promissory  notes;  that 
while  so  holding  their  notes,  and  before  any  of  them  matured, 
Boehm  &  Hartman  confessed  a  judgment  in  the  Cook  county 
circuit  court,  in  favor  of  Henry  Abrahams,  for  $5419.45,  and 
on  the  same  day  an  execution  was  sued  out  and  levied  upon 
all  the  goods  and  effects  belonging  to  them  ;  that  the  judg- 
ment by  confession  was  entered  upon  two  notes  executed  by 
them  to  the  said  Abrahams,  without  consideration  and  in  pur- 
suance of  a  conspiracy  to  defraud  complainants;  that  all  their 
property,  not  covered  by  the  execution,  had  been  previously 
assigned  or  otherwise  disposed  of  for  the  same  purpose;  that 
since  the  seizure  under  the  execution,  of  the  property  of 
Boehm  &  Hartman,  some  of  their  notes  have  matured,  and 
suits  by  attachment  have  been  commenced  upon  them,  and 
the  writs  levied  on  the  goods  and  effects  of  Boehm  &  Hart- 
man in  the  hands  of  the  sheriff,  but  that  before  appellants 
can  obtain  judgment  in  their  attachment  suits,  or  the  other 
notes  will  mature,  the  property  will  be  sold  by  the  sheriff 
and  the  proceeds  paid  over  to  Abrahams,  and  complainants 
will  thereby  lose  their  demand  altogether. 

It  will  be  perceived  from  this  recital  of  facts,  which  are 
admitted  by  the  demurrers,  the  simple  question  presented  for 
determination  is,  whether  a  bill  in  equity  will  lie  against  one 
who  is  about  to  fraudulently  dispose  of  his  property,  at  the 
suit  of  a  creditor  who  has  never  reduced  his  demand  to  a 
judgment. 

This  very  question  has  been  decided  a  number  of  times  by 
t«his  court,  and  it  can  no  longer  be  regarded  as  an  open  one. 
The  bill  in  some  of  its  features  resembles  a  creditor's  bill, 
but  it  is  not  one,  nor  does  it  belong  to  any  species  of  that 
class  of  bills  where  courts  of  equity  have,  so  far  as  we  are 
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advised,  assumed  jurisdiction  and  administered  equitable 
relief. 

In  Miller  et  al.  v.  Davidson,  3  Gilman,  518,  where  the  lim- 
itations of  the  doctrine  on  this  subject  were  under  considera- 
tion, it  was  said : 

"Where  a  creditor  seeks  to  satisfy  his  debt  out  of  some 
equitable  estate  of  the  defendant  which  is  not  liable  to  a 
levy  and  sale  under  an  execution  at  law,  then  he  must  exhaust 
his  remedy  at  law  by  obtaining  judgment,  and  getting  an 
execution  returned  nulla  bona,  before  he  can  come  into  a 
court  of  equity  for  the  purpose  of  reaching  the  equitable 
estate  of  the  defendant,  and  this  is  necessary  to  give  the 
court  jurisdiction,  for  otherwise  it  does  not  appear  but  that 
the  party  has  a  complete  remedy  at  law.  That  is  what  may 
be  strictly  termed  a  creditor's  bill.  There  is  another  sort 
of  creditor's  bill,  very  nearly  allied  to  this,  yet  where  the 
plaintiff  is  not  bound  to  go  quite  so  far  before  he  comes  into 
this  court,  and  that  is  where  he  seeks  to  remove  a  fraudulent 
incumbrance  out  of  the  way  of  his  execution.  There  he 
may  file  his  bill  as  soon  as  he  obtains  his  judgment.  There 
are  some  peculiar  cases,  however,  where  a  party  seeks  a 
satisfaction  of  his  debt  directly,  in  which  he  may  come  into  a 
court  of  chancery  in  the  first  instance,  without  first  obtain- 
ing a  judgment. 

"Thus,  in  the  case  of  Russell  v.  Clark's  Exr.  7  Cranch,  87, 
Chief  Justice  Marshall,  says :  { If  a  claim  is  to  be  satisfied 
out  of  a  fund  which  is  accessible  only  by  the  aid  of  a  court 
of  chancery,  application  may  be  made  in  the  first  instance  to 
that  court,  which  will  not  require  that  the  claim  should  be 
first  established  "in  a  court  of  law.' " 

It  is  manifest  that  the  case  at  bar  does  not  fall  within  this 
exception  to  the  general  rule,  which  requires  a  party  to  first 
establish  his  claim  at  law  before  he  is  permitted  to  go  into  a 
court  of  chancery. 

In  the  present  case  there  is  no  pretence  that  the  demand 
of  the  complainants  was  of  an  equitable  character,  nor  is  it 


5G4  Shufeldt  et  al.  v.  Boehm  et  al.  [Nov. 

Opinion  of  the  Court. 

pretended  that  the  property  sought  to  be  reached  is  in  any 
sense  an  equitable  estate.  The  whole  difficulty  with  com- 
plainants consists  in  the  fact  that  tkeir  debtors  were  about  to 
dispose  of  their  property  before  they  would  be  able  to  obtain 
their  judgment.  This  is  a  risk  that  all  persons  incur  who 
sell  merchandise  on  time  to  dishonest  customers,  and  every 
one  who  does  an  extensive  credit  business  must,  to  a  greater 
or  less  extent,  assume  risks  of  this  character.  While  great 
hardships,  as  in  the  present  case,  may  and  doubtless  do  occur 
under  the  operation  of  the  rule  which  forbids  the  interposi- 
tion of  a  court  of  equity  in  cases  of  this  character  until  a 
judgment  at  law  is  first  obtained,  yet,  the  rule  itself  is 
founded  upon  the  wisest  policy.  If  the  property  of  an  hon- 
est, struggling  debtor  could  be  tied  up  by  injunctions  upon 
mere  unadjusted  legal  demands,  he  would  be  constantly 
exposed  to  the  greatest  hardships  and  grossest  frauds,  for  which 
the  law  would  afford  no  adequate  remedy.  By  taking  his 
property  out  of  his  hands  before  the  claim  is  due,  or  before 
its  justice  has  been  established  by  a  judgment,  in  many  cases 
would  be  to  deprive  him  of  the  means  of  payment,  and  even 
of  the  means  of  defending  himself  against  a  vexatious  and 
oppressive  suit.  In  other  cases,  to  prevent  ruin  to  his  busi- 
ness pending  such  litigation,  he  would  be  forced  into  uncon- 
scionable compromises  involving  losses  he  would  be  unable  to 
bear.  Moreover,  such  a  rule  as  that  contended  for  would  be 
a  constant  temptation  to  selfish  and  avaricious  creditors  to 
endeavor,  by  the  institution  of  such  suits,  to  obtain  an  unjust 
advantage  over  other  creditors,  and,  by  reason  thereof,  liti- 
gation would  be  greatly  increased,  to  the  detriment  of  busi- 
ness generally,  and  to  the  ruin  of  many  honest,  struggling 
debtors.  Every  consideration,  therefore,  of  public  policy 
demands  a  strict  adherence  to  the  rule  which  forbids  the  insti- 
tution of  such  suits. 

In  Phelps  et  al.  v.  Foster  et  al.  18  111.  309,  which  was  a 
bill  for  an  injunction  alleging  that  Foster  was  indebted  to 
complainants   by  note    in   the   sum   of  $2080,   and   that  just 
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before  the  note  matured  he  had  fraudulently  disposed  of  his 
goods  to  his  brother;  that  complainants  had,  since  the  matu- 
rity of  the  note,  commenced  a  suit  at  law  to  recover  a  judg- 
ment on  the  note,  but  that  before  such  judgment  could  be 
obtained,  the  goods  so  fraudulently  transferred  would  be 
disposed  of  and  placed  beyond  the  reach  of  complainants, 
and  the  injunction  having  been  dissolved  by  the  court  below, 
and  the  bill  dismissed,  this  court  said:  "The  injunction  was 
properly  dissolved,  because  no  case  was  made  out  by  the  bill. 
If  the  allegations  of  the  bill  are  true,  the  sale  was  void 
absolutely  as  to  the  creditors,  and  complainants  had  an  ade- 
quate remedy  by  an  attachment;  but  even  if  that  had  not  been 
the  case,  we  are  not  aware  of  any  principle  of  equity  juris- 
prudence which  will  justify  the  issuing  of  an  injunction  in 
such  a  case  to  compel  the  parties  to  hold  the  goods,  pending 
a  trial  at  law,  to  see  if  they  will  not  be  wanted  to  answer  an 
execution  upon  a  judgment  which  the  complainant  hopes  to 
obtain.     The  bill  was  devoid  of  equity  on  its  face." 

This  case  is  directly  in  point.  It  contains  every  supposed 
equitable  element  that  is  relied  upon  in  the  case  at  bar,  and 
must  be  regarded  as  conclusive  of  it.  The  same  rule  is  dis- 
tinctly enunciated  in  Bigelow  et  al.  v.  Andress  et  al.  31  111. 
322;  Mc-Nab  v.  Heald,  41  id.  326;  Heacock  et  al.  v.  Durand, 
42  id.  230;  McConnel  v.  Dickson  et  al  43  id.  100;  Horner 
v.  Zimmerman  et  al,  45  id.  14. 

Other  and  later  cases  might  be  cited  to  the  same  effect,  but 
it  is  unnecessary.  As  already  remarked,  it  is  no  longer  an 
open  question  in  this  court. 

The  judgment  of  the  Appellate  Court  was  right,  and  must, 

therefore,  be  affirmed. 

Judgment  affirmed. 
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Joseph  G.  English 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  November  17,  1880. 

1.  Judgment  for  taxes — signature  of  judge.  The  signature  of  a  county 
judge  to  a  judgment  against,  lands  for  taxes,  after  an  order  allowing  an 
appeal,  is  proper  and  right,  and  in  nowise  affects  the  sufficiency  of  the  judg- 
ment. 

2.  Appearance — as  a  waiver  of  the  sufficiency  of  notice.  The  appearance 
of  the  land  owner  in  the  county  court,  and  contesting  the  taxes  in  respect  of 
which  judgment  is  sought,  on  the  merits  as  well  as  upon  technical  grounds, 
is  a  waiver  of  any  and  all  questions  as  to  the  sufficiency  of  the  notice  of  the 
application. 

3.  Taxes — application  for  judgment — over  valuation.  On  an  application  for 
judgment  against  lands  for  taxes,  proof  that  the  lands  were  assessed  for 
more  than  they  would  sell  for  is  not  admissible.  Section  86  of  the  Revenue 
law  affords  the  only  remedy  for  the  correction  of  an  excessive  valuation, 
except  when  it  has  been  fraudulently  made.  f 

4.  Same — onus  as  to  validity  of  municipal  tax.  As  municipal  corporations 
can  levy  no  taxes,  general  or  special,  unless  the  power  be  plainly  and  unmis- 
takably conferred,  it  devolves  upon  the  People,  on  an  application  for  judg- 
ment upon  a  city  tax,  to  show  that  such  tax  has  the  sanction  of  law  for  its 
support. 

5.  Same — evidence  to  show  excessive  levy  of  school  tax.  If  a  contestant  of  a 
school  tax  desires  to  show  that  the  levy  was  in  excess  of  the  amount  author- 
ized by  law,  he  must  show  it  by  the  levy  itself.  The  record  of  the  school 
board  merely  showing  an  estimate,  is  not  admissible  to  defeat  an  application 
for  judgment  for  the  school  taxes  levied. 

6.  Same — tax  by  city  in  aid  of  private  corporation — municipal  bonds.  A  city 
tax  levied  for  the  payment  of  the  principal  and  interest  of  bonds  issued  by 
the  city  in  aid  of  a  private  manufacturing  corporation  can  not  be  enforced, 
as  such  bonds  are  void,  even  in  the  hands  of  innocent  purchasers. 

Writ  of  Error  to  the  County  Court  of  Will  County. 

Mr.  Stephen  R.  Moore,  for  the  plaintiff  in  error: 

The  statute,  (section  191  of  the  Revenue  law,)  requires  the 
county  judge  to  sign  the  order  for  judgment  against  delin- 
quent lands.     No  reason  is  necessary  to  be   given   for   this 
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requirement.  It  is  sufficient  that  it  is  so  required.  Peed 
v.  Morton,  9  Mo.  379;  Mayhew  v.  Davis,  4  McLean,  213; 
Hinman  v.  Pope,  1  Gilm.  141 ;  BlackwelFs  Tax  Titles,  58. 

The  notice  of  the  application  for  judgment  does  not  give 
the  year  for  which  the  taxes  are  due.  The  notice  is  a  juris- 
dictional fact  and  indispensable.  Fox  v.  Turtle,  55  111.  377; 
Waller  v.  Chicago,  53  id.  88;  Goodrich  v.  Minonk,  62  id.  121; 
Charles  v.  Waugh,  35  id.  315;  McVeagh  v.  Neuhaus  et  al. 
49  id.  330;  Fortman  et  al.  v.  Buggies  et  al.  58  id.  208. 

The  cases  of  Hale  v.  The  People,  87  111.  72,  and  The  People 
v.  Sherman,  83  id.  164,  are  not  in  point.  In  these  cases  it 
does  not  appear  the  jurisdictional  objection  was  made  in  the 
court  below.  This  court  has  not  yet  held  that  when  a  defend- 
ant appears  for  the  purpose  of  objecting  to  the  jurisdiction 
of  the  court,  by  the  act  of  objecting  he  confers  jurisdic- 
tion. To  confer  jurisdiction  by  objecting  to  jurisdiction  on 
the  part  of  the  contestant  is  a  contradiction  of  terms.  It  is 
an  unthinkable  proposition.  It  would  defeat  the  very  pur- 
pose of  the  objection.  It  is  an  absurdity,  as  I  think.  Black- 
well,  p.  251;  Cooley  on  Taxation,  pp.  290,  291. 

The  principles  of  equality  and  uniformity  are  indispensa- 
ble to  all  legal  taxation,  general  or  local.  Section  10,  Art. 
9,  Const.;  Rev.  Stat.  chap.  126,  sec.  4.  When  property  is 
assessed  higher  than  it  will  bring  at  a  fair  voluntary  sale, 
and  higher  than  adjoining  property  of  equal  value,  then  the 
law  will  presume  it  was  done  with  a  fraudulent  intent. 

Mr.  Jas.  R.  Flanders,  and  Mr.  E.  Meees,  for  the  defend- 
ant in  error: 

By  entering  his  full  appearance,  the  plaintiff  in  error 
obviated  or  waived  any  defect  in  the  notice.  Hale  v.  The 
People,  87  111.  72;   The  People  v.  Sherman,  83  id.  165. 

On  application  for  judgment  against  delinquent  lands  the 
court  has  no  power  to  hear  evidence  and  reduce  the. assess- 
ment for  over  valuation.  The  remedy  for  over  valuation 
must  be  sought  under  section  8Q  or  97  of  the  Revenue  law. 
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The  People  v.  Big  Muddy  Iron  Co.  89  111.  116;  Buck  v.  The 
People,  78  id.  560;  Republic  Life  Ins.  Co.  v.  Pollock  ei  al. 
75  id.  292. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  is  a  writ  of  error  to  the  county  court  of  Will  county, 
on  a  judgment  for  delinquent  taxes. 

Six  grounds  of  error  are  insisted  upon  in  the  printed  argu- 
ment filed  by  counsel  for  plaintiff  in  error.  They  will  be 
noticed  in  the  order  of  their  presentation  by  counsel. 

1st.  It  is  objected  the  judgment  is  not  signed  by  the 
county  judge. 

This  is  a  misapprehension.  The  record  shows  that  the 
judgment  is  signed  by  the  county  judge.  The  fact  that  an 
order  allowing  an  appeal  to  this  court  intervenes  between 
the  order  of  sale  and  the  signature  of  the  judge  in  nowise 
affects  the  sufficiency  of  the  judgment.  'The  signature  of  the 
judge  is  most  appropriately  after  and  not  before  that  order. 

2d.  The  second  and  third  grounds  relate  to  the  sufficiency 
of  the  publication  to  give  the  court  jurisdiction. 

The  plaintiff  entered  his  full  appearance  in  the  county 
court,  and  contested  the  tax  upon  its  merits,  as  well  as  upon 
technical  grounds.  This,  we  have  held,  waives  any  and  all 
questions  of  the  sufficiency  of  notice.  Hale  v.  The  People, 
87  111.  72;   The  People  v.  Sherman,  83  id.  165. 

3d.  The  fourth  ground  is,  that  the  court  improperly 
excluded  evidence  of  the  contestant  that  the  land  was  assessed 
higher  than  it  would  sell  for,  etc. 

In  this  there  was  clearly  no  error.  The  86th  section  of 
the  Revenue  law  (Rev.  Stat.  1874,  p.  871,)  afforded  the 
plaintiff  in  error  ample  and  the  only  remedy  for  the  correc- 
tion of  an  excessive  valuation  upon  his  property,  unless  it 
was  fraudulently  assessed  too  high,  which  was  not  proposed 
to  be  proved.  Adsit  v.  Lieb,  76  111.  198;  The  People  v.  Big 
Muddy  Iron  Co.  89  id.  116. 
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4th.  The  fifth  ground  is:  In  the  ordinance  of  the  city  of 
Joliet,  termed  the  "Annual  appropriation  bill,"  upon  and  by 
virtue  of  which  the  city  taxes  are  levied,  there  occurs  this 
item:  "Interest  on  rolling  mill  bonds,  and  principal  on  10 
bonds,  $15,300."  This  item,  it  is  insisted,  being  for  the  benefit 
of  a  purely  private  manufacturing  corporation,  has  no 
authority  of  law  to  sustain  it. 

To  this  the  counsel  for  the  People  reply  that  the  record 
fails  to  show  that  this  levyi  is  of  the  character  objected. 

We  can  not  concur  in  this  view.  It  devolves  upon  the 
People  to  show  that  the  tax  which  is  sought  to  be  collected 
has  the  sanction  of  law  to  support  it. 

Says  Dillon,  in  his  work  on  Municipal  Corporations,  (1st 
ed.  §605):  "It  is  a  principle  universally  declared  and 
admitted,  that  municipal  corporations  can  levy  no  taxes, 
general  or  special,  upon  the  inhabitants  on  their  property, 
unless  the  power  be  plainly  and  unmistakably  conferred." 

"It  is  as  true  of  the  political  divisions  of  the  State  as  it  is 
of  the  State  at  large,  that  legislative  authority  must  be  shown 
for  every  levy  of  taxes."  Cooley's  Const.  Limitations,  (1st 
ed.,)  518. 

No  attempt  was  made  to  show  that  this  item  falls  within 
any  class  for  which  the  city  might  lawfully  levy  taxes.  On 
the  contrary,  parol  evidence  was  introduced  by  the  plaintiff 
in  error  showing,  with  reasonable  certainty,  that  the  objection 
is  well  taken — that  it  is  a  tax  for  the  payment  of  the  princi- 
pal and  interest  of  bonds  issued  in  aid  of  a  private  manufac- 
turing corporation. 

In  Bissell  et  al.  v.  The  City  of  Kankahee,  64  111.  249,  we 
held  that  such  bonds  are  void,  even  in  the  hands  of  an  inno- 
cent purchaser,  and  we  still  adhere  to  the  doctrine  there 
announced. 

The  court  below  erred  in  not  sustaining  the  contestant's 
objection  to  this  item  of  tax. 

5th.  The  sixth  ground  is,  that  the  court  erred  in  exclud- 
ing a  certain  record  of  the  school  board. 
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This  record  merely  showed  an  estimate,  and  was  not  the 
levy  of  a  tax. 

If,  as  the  counsel  claims,  he  desired  to  show  that  the  levy 
was  in  excess  of  the  amount  authorized  by  law,  he  should 
have  shown  it  by  the  levy  itself.  We  fail  to  perceive  any 
useful  end  that  could  have  been  subserved  by  the  admission 
of  this  record  in  evidence.     It  was  properly  excluded. 

6th.  The  seventh  and  last  objection  is  to  the  town  tax. 
It  is  enough  to  say  that  the  court -below,  as  the  record  shows, 
did  not  render  judgment  for  that  tax. 

The  judgment  for  the  city  tax  is  reversed;  but  in  all  other 
respects  the  judgment  of  the  county  court  is  affirmed. 

The  cause,  so  far  as  it  relates  to  the  city  taxes,  is  remanded 
to  the  county  court,  and  that  court  is  directed  to  render  judg- 
ment in  favor  of  the  plaintiff  in  error  for  so  much  as  he  is 
sought  to  be  charged  of  the  item  in  ^he  city  levy,  entitled, 
"Interest  on  rolling  mill  bonds,  and  principal  on  10  bonds, 
$15,300,"  and  render  judgment  for  the  city  on  all  the  other 
items  of  its  levy. 

Affirmed  in  part  and  reversed  in  part. 


Susan  D.  Spencer 
v. 
Lucius  B.  Otis,  Receiver,  etc. 

Filed  at  Ottawa  November  17,  1S80. 

1.  Evidence — to  disprove  fad  admitted  in  pleading.  Where  a  complainant 
states  or  admits  a  material  fact  in  his  bill,  evidence  on  his  part  to  the  con- 
trary can  not  avail  him  anything,  and  the  defendant  need  not  prove  the  fact 
so  admitted. 

2.  Chancery — leave  to  open  case  after  hearing,  and  offer  evidence  after  amend- 
ment. A  creditor's  bill  to  set  aside  a  conveyance  of  real  estate  by  a  debtor  to 
his  wife  and  subject  it  to  sale  on  execution,  alleged  that,  on  a  day  prior  to 
the  marriage,  the   debtor  conveyed   the  property  to   his  intended   wife,  and 
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after  the  hearing  the  court  allowed  the  bill  to  be  amended  by  changing  the 
word  "conveyed"  to  "attempted  to  convey,"  and  the  words  "was  conveyed" 
to  "was  attempted  to  be  conveyed"  against  the  objection  of  the  wife.  She 
thereupon  moved  for  a  rehearing  of  the  cause,  and  to  offer  evidence  upon 
the  subject  of  the  delivery  of  the  deed  to  her,  which  motion  the  court  over- 
ruled :  Held,  that  the  court  erred,  as,  if  the  deed  was  delivered  before  the 
marriage,  it  would  have  been  an  antenuptial  settlement,  and  if  after  the  mar- 
riage, a  post  nuptial  settlement,  one  of  which  might  have  been  sustained,  while 
the  other  might  not. 

3.  An  allegation  in  a  bill  that  A,  before  bis  marriage  with  B,  by  bis  deed, 
conveyed  real  estate  to  B,  implies  that  A  delivered  the  deed  to  B  before  that 
event. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
William  H.  Barnum,  Judge,  presiding. 

Mr.  Henry  B.  Mason,  and  Mr.  Owen  F.  Aldis,  for  the 
appellant: 

The  words  in  the  bill  that  the  husband  conveyed  to  his 
intended  wife  before  their  marriage,  implies  the  due  execu- 
tion and  delivery  of  the  deed.  Bouv.  Law  Die. — "Convey- 
ance," "  Execution, "  and  Webster's  Die.  "Convey."  When 
the  delivery  of  the  deed  was  denied  by  the  amendment, 
presenting  an  issue  on  this  point  for  the  first  time,  the 
wife  had  the  right  to  show  by  proof  when  the  deed  was 
delivered. 

As  to  the  right  to  amend  a  bill  in  chancery  after  the  hear- 
ing, and  its  effect :  Rev.  Stat.  1874,  "Chancery,"  sec.  22; 
Jefferson  County  v.  Ferguson  et  al.  13  111.  35 ;  Mason  v. 
Blair,  33  id.  205 ;  Farwell  v.  Meyer,  35  id.  51 ;  Moshier 
v.  Knox  College,  32  id.  164. 

Spencer's  joint  occupation  of  the  premises  with  his  wife 
was  not  any  badge  of  fraud,  otherwise  the  wife's  property 
could  be  secured  only  by  a  practical  divorce,  a  mensa  et 
thoro.  Page  v.  Kendriek,  10  Mich.  300;  Bank  v.  Marchand, 
T.  U.  Charlt.  (Ga.)  247;  Dean  v.  Bailey,  50  111.  481. 

That  marriage  is  a  valuable  consideration,  is  an  elementary 
and  settled  principle  of  the  common  law.  RocJcafellow 
v.  Newoomb,  57   111.  186;  Magnice  v.  Thompson,  7  Pet.    361. 
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A  marriage  settlement,  in  the  absence  of  any  evidence  of 
the  intended  wife's  participating  in  the  fraud,  is  valid  against 
pre-existing  creditors  of  the  husband.  Ex  parte  Mayor, 
Montague,  293;  Hardy  v.  Green,  12  Beavan,  182;  Ex  parte 
McBumie,  1  De  Gex,  MacN.  &  Gor.  441 ;  Columbine  v.  Pen- 
hall,  1  Smale  &  Gifard,  228;  Eraser  v.  Thompson,  1  Gifard, 
49;  May  on  Vol.  and  Fraud.  Alienations,  76,  77  and  315; 
North  v.  Ansell,  2  Piere  Williams,  618;  Barrow  v.  Barrow, 
2  Dickens,  504;  Partridge  v.  Gopp,  1  Eden,  163;  Cadegan 
v.  Kennell,  2  Cowp.  432. 

Marriage  is  a  valuable  consideration  for  an  antenuptial 
settlement,  and  prevails  against  creditors  in  the  absence  of 
actual  fraud  in  the  grantee.  Smith  v.  Allen,  5  Allen,  454; 
Prank's  appeal,  59  Pa.  St.  190;  Jones'  appeal,  62  Pa.  St.  324; 
Andrews  v.  Jones,  10  Ala.  400;  Marshall  v.  Morris,  16  Ga. 
368;  Bunnell  v.  Witherow,  29  Ind.  123;  Bouser  v.  Miller, 
5  Oregon,  110;  Epps  v.  Randolph,  2  Cal.  103. 

Mere  knowledge  by  the  wife  of  the  husband's  insolvency 
at  the  time  of  the  marriage  will  not  suffice  to  invalidate  the 
antenuptial  settlement  in  her  favor.  Fraser  v.  Thompson, 
1  Gifard,  62;  Hening  et  al.  v.  Wickham  et  ux.  29  Gratt.  628. 

Mr.  J.  L.  High,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill,  filed  by  Lucius  B.  Otis,  as  receiver  of  the 
State  Savings  Institution  of  Chicago  and  judgment  creditor, 
against  David  D.  Spencer  and  Susan  D.  Spencer,  his  wife, 
to  set  aside  a  conveyance  alleged  to  have  been  made  by 
Spencer  to  his  wife  of  his  homestead  in  Chicago,  shortly 
before  their  marriage,  as  being  fraudulent  and  void  as 
against  creditors,  and  to  subject  the  premises  to  the  payment 
of  complainant's  judgment  against  David  D.  Spencer. 

Service  was  had,  by  publication,  upon  both  Spencer  and 
wife,  and  a  decree  was  taken  pro  co7\fesso,  setting  aside  the 
conveyance  and  subjecting  the  property  to  the  lien  of  the 
judgment. 
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Mrs.  Spencer  afterward  presented  her  petition  under  the 
statute  for  leave  to  defend,  upon  the  ground  that  no  personal 
service  had  been  had  upon  her,  which  leave  was  granted  and 
her  answer  filed,  and  the  cause  heard  as  to  her  upon  the 
pleadings  and  proofs,  and  the  court  entered  an  order  con- 
firming the  original  decree,  whereupon  Susan  D.  Spencer 
appealed. 

The  bill,  as  originally  drafted,  alleged  that  David  D. 
Spencer,  "on  the  21st  day  of  November,  1876,  by  his  deed 
of  that  date,  conveyed  the  said  above  described  premises  to 
one  Susan  A.  Dennis,  as  well  for  and  in  consideration  of  the 
love  and  affection  which  he  had  and  bore  toward  said  Susan 
A.  Dennis,  as  for  the  sum  of  $1 ;  that  said  deed  of  convey- 
ance was  filed  for  record  in  the  recorder's  office  of  Cook 
county  on  the  14th  day  of  December,  1876;  that  said  above 
described  property  was  conveyed  by  said  David  D.  Spencer 
to  said  Susan  A.  Dennis,  for  such  pretended  consideration,  in 
contemplation  of  the  marriage  of  said  defendant  David  D. 
Spencer  to  Susan  A.  Dennis,  which  marriage  took  place  on 
the  14th  day  of  December,  1876." 

After  the  hearing  had  been  had,  but  before  the  entering 
of  the  confirmatory  order,  and  on  the  day  thereof,  the  court, 
against  the  objection  of  appellant,  permitted  appellee,  on  his 
motion,  to  amend  the  bill  by  changing  the  word  "conveyed" 
to  "attempted  to  convey,"  and  the  words  "was  conveyed" 
to  "was  attempted  to  be  conveyed;"  thereupon  appellant 
moved  for  a  rehearing  of  the  cause,  and  to  offer  evidence 
upon  the  subject  of  the  delivery  of  the  deed  from  David  D. 
Spencer  to  Susan  A.  Dennis,  which  motion  the  court  over- 
ruled, and  then  entered  the  order  confirming  the  original 
decree  in  appellee's  favor. 

We  think  there  was  error  in  this  refusal  by  the  court,  after 
such  amendment,  of  leave  to  appellant  to  introduce  evidence 
upon  the  subject  of  the  time  of  the  delivery  of  the  deed, 
whether  before  or  after  the  marriage. 
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In  the  one  case  it  would  have  been  an  antenuptial,  and  in 
the  other  a  postnuptial  settlement;  and  the  transaction,  as 
being  the  one  or  the  other,  would  be  quite  differently  viewed. 
As  an  antenuptial  settlement,  it  might  be  sustained,  while, 
if  a  postnuptial  settlement,  it  might  be  invalid.  There  was 
considerable  evidence  in  the  case,  on  the  part  of  the  com- 
plainant, that  the  deed  was  not  delivered  before  the  marriage, 
although,  as  wTe  conceive,  that  was  not  in  issue  before  the 
time  of  the  amendment,  and  the  decree  may  have  proceeded 
upon  the  ground  of  the  non-delivery  of  the  deed  before  the 
marriage. 

We  consider  that,  by  the  allegations  of  the  original  bill,  it 
was  admitted  that  the  deed  was  delivered  before  the  marriage, 
and  that  before  the  amendment  no  proof  was  needed  on  the 
part  of  defendant,  as  none  was  introduced,  to  show  that  it 
was  delivered  before  then,  although  there  was  evidence  on 
the  part  of  complainant  tending  to  show  that  it  was  not. 
Such  evidence  would  not  avail  against  the  admission  of  the 
bill  to  the  contrary. 

The  allegation  of  the  original  bill,  that  Spencer,  before  the 
marriage,  by  his  deed,  conveyed  the  property  to  Susan  A. 
Dennis,  implied  that  he  delivered  the  deed  to  her  before  that 
event.  The  property  could  not  have  been  conveyed  by  deed, 
unless  the  deed  had  been  delivered, — a  delivery  of  the  deed 
being  an  essential  of  a  conveyance  by  deed.  When  then  the 
admission  which  was  made  by  the  original  bill  of  the  delivery 
of  the  deed  before  the  marriage  was  withdrawn,  as  it  was  by 
the  amendment  made,  opportunity  should  have  been  afforded 
to  defendant  to  meet  the  new  phase  of  the  case  made  by  the 
amendment,  by  offering  proof  upon  the  subject  of  the  de- 
livery of  the  deed,  of  the  time  thereof,  and  in  contravention 
of  complainant's  evidence  in  that  respect,  first  rendered 
necessary  because  of  such  amendment. 

For  the  error  indicated,  without  considering  the  case 
further,  the  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 
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The  People  ex  rel.  John  D.  Caton  et  al. 

v. 

Thomas  B.  Needles,  Auditor. 

Filed  at  Ottawa  November  17,  1880. 

1.  Constitutional  law  —  lapsing  of  appropriations  —  Douglas  monument. 
The  legislature,  in  1877,  made  an  appropriation  of  $50,000  for  the  completion 
of  the  Douglas  monument  at  Chicago,  to  be  paid  out  of  the  treasury  as  the 
work  progressed.  In  December,  1878,  there  remained  undrawn  of  the  appro- 
priation $8648,  and  the  commissioners  appointed  to  complete  the  work, 
reported  that  fact,  and  that  it  would  require  a  further  sum  of  $9000  to  com- 
plete the  same.  In  May,  1879,  the  legislature  appropriated  the  additional 
sum  asked.  On  the  30th  day  of  September,  1879,  all  of  the  first  appropria- 
tion was  drawn  except  $4798,  and  nothing  from  the  $9000  one.  After  Sep- 
tember 30,  1879,  and  up  to  July  1,  1880,  the  commissioners  had  drawn  $8450, 
when  they  drew  for  $1200  for  which  the  Auditor  refused  to  draw  his  warrant: 
Held,  on  application  for  a  mandamus  against  the  Auditor,  that  under  sec.  18, 
art.  4,  of  the  constitution,  the  $4798,  balance  of  the  first  appropriation,  had 
lapsed  and  could  not  be  taken  from  the  treasury,  by  reason  of  the  expiration 
of  the  first  fiscal  quarter  after  the  adjournment  of  the  regular  session  of  the 
General  Assembly  succeeding  that  at  which  the  appropriation  was  made. 

2.  The  provision  of  sec.  18,  art.  4,  of  the  constitution,  that  all  appro- 
priations, general  or  special,  requiring  money  to  be  paid  out  of  the  State 
Treasury,  from  funds  belonging  to  the  State,  shall  end  with  the  first  fiscal 
quarter  after  the  adjournment  of  the  next  regular  session  of  the  legislature, 
is  not  confined  to  appropriations  for  the  ordinary  and  contingent  expenses 
of  the  Government,    but  applies  to  all  appropriations  of  the  public   money. 

This  is  a  petition  by  John  D.  Caton,  Thomas  Drummond, 
Lyman  Trumbull,  Robert  T.  Lincoln,  Potter  Palmer,  Ralph 
Plumb,  B.  F.  Fridley,  Gustavus  Koerner,  and  Melville  W. 
Fuller,  against  Thomas  B.  Needles,  Auditor  of  Public 
Accounts,  for  a  writ  of  mandamus  to  compel  him  to  draw  his 
warrant  for  $1200  on  the  State  Treasury,  out  of  money  not 
otherwise  appropriated,  as  directed  by  the  certificate  of  a 
majority  of  the  relators,  and  also  for  his  warrants,  from  time 
to  time  thereafter,  upon  like  certificates, to  the  extent  of  the 
balance  remaining  undrawn  of  the  total  sum  of  $59,000. 
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Mr.  Melville  W.  Fuller,  for  the  relators : 

The  General  Assembly  of  1879  adjourned  in  May  of  that 
year,  and  the  fiscal  quarter  succeeding  that  adjournment 
expired  September  30,  1879,  at  which  time  nothing  had  been 
drawn  from  the  $9000  appropriation,  and  $4798  remained 
undrawn  from  the  original  appropriation  of  May,  1877,  but 
the  commissioners  had  not  the  power  to  certify  for  either  of 
these  sums  on  or  before  September  30,  or  any  part  thereof, 
because  the  money  was  not  then  needed  in  the  progress  of  the 
work,  and  they  could  only  certify  as  the  work  progressed. 

The  act  of  May,  1879,  amounted  to  a  re-appropriation  of 
the  balance  of  the  original  appropriation  unexpended  at  the 
time  of  the  passage  of  said  act.  The  preamble  of  an  act 
may  be  resorted  to  in  ascertaining  the  true  intent  and  mean- 
ing of  the  legislature.  Edwards  v.  Pope,  3  Scam.  465;  Story 
on  Const.  U.  S.  sec.  459 ;  Elmendorf  v.  Carmichael,  4  Litt.  47; 
Bex  v.  Sutton,  4  M.  and  Sel.  532 ;  Dukedom  of  Sussex,  8 
Lords^  Jur.  795;  Tonnele  v.  Hall,  4  Com.  140;  Furman  v. 
City  of  New  York,  5  Sandf.  16. 

As  to  the  rules  for  the  construction  of  statutes,  counsel 
referred  to  Turney  v.  Wilton,  36  111.  385;  Spring,  etc.  Works 
v.  San  Francisco,  22  Cal.  434;  Sika  v.  Chicago,etc.  B.  B. 
21  Wis.  370;  People  v.  Thurber,  13  111.  554;  Wood  v.  Blanch- 
ard,  19  id.  37;  Johnson  v.  Bush,  2  Barb.  Ch.  207;  Crocker  v. 
Cram,  21  Wend.  217;   Castner  v.  Walrod,  83  111.  178. 

Section  18  of  art.  4  of  the  constitution  does  not  apply  to 
a  case  like  the  present,  but  relates  to  the  ordinary  and  con- 
tingent  expenses  of  the  State  Government. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  respond- 
ent. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 
Court: 

In  May,  1877,  an  act  passed,  appointing  J.  D.  Caton 
and  others,   "  Commissioners   of  the   Douglas  Monument  at 


1880.]      The  People  ex  rel.  v.  Needles,  Auditor.    .     577 

, . 

Opinion  of  the  Court. 

Chicago,"  and  authorizing  them  to  complete  the  monument, 
but  limiting  their  power  "to  obligate  the  State"  to  the  amount 
named  in  section  3  of  the  act. 

Section  3  of  the  act  appropriated  $50,000  out  of  the  State 
Treasury,  for  defraying  the  cost  of  the  completion  of  the 
work,  and  authorized  the  Auditor  to  draw  his  warrant  there- 
for, upon  the  certificate  of  a  majority  of  the  commissioners, 
"from  time  to  time  during  the  progress  of  the  work." 

The  commissioners  proceeded  writh  the  work,  but  found 
the  amount  inadequate,  and  in  December,  1878,  reported  to 
the  Governor  that  they  had  drawn  $41,352,  and  that  $8648' 
of  the  appropriation  remained  undrawn,  and  that  it  would 
require  a  further  appropriation  of  $9000  to  complete  the 
work  and  care  for  the  grounds  "for  the  ensuing  two  years." 

This  report  was  communicated  to  the  General  Assembly  by 
the  Governor,  and  by  one  of  its  houses  was  caused  to  be  printed. 
Afterwards  an  act  was  passed  which,  on  May  29,  1879,  was 
approved  by  the  Governor,  which,  with  its  title  and  pream- 
ble, was  as  follows: 

"An  act  to  appropriate  Nine  Thousand  Dollars  ($9000)  for 
the  completion  of  the  Douglas  Monument  at  Chicago."  Ap- 
proved May  29,  1879.     In  force  July  1,  1879. 

"Whereas,  it  appears  from  the  report  of  the  Commissioners 
to  complete  the  Douglas  Monument  at  Chicago,  that  said 
commission  was  compelled  to  remove  and  rebuild  the  sub- 
structure thereof,  requiring  an  expenditure  not  anticipated  at 
the  time  of  the  passage  of  the  act  creating  said  commission, 
and  necessitating  a  further  appropriation,  therefore, 

"Section  1.     Be  it  enacted  by  the  People  of  the  State  of 

Illinois,  represented  in  the  General  Assembly,  That  the  sum  of 

nine   thousand   dollars  ($9000)  be   and   the   same   is   hereby 

appropriated  for  the  completion  of  said  monument,  and  the 

Auditor  of  Public  Accounts  is  hereby  authorized  and  directed 

to  draw  his  warrant  on  the  State  Treasury  for  said  amount, 

out   of  money   not   otherwise  appropriated,  upon  the  certifi- 
37—96  III. 
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cate  of  a  majority  of  the  said  commissioners  from  time  to  time, 
as  the  same  may  be  needed." 

The  commissioners  thereafter  proceeded  with  the  work  and 
drew  further  sums  from  time  to  time,  and  on  the  30th  day  of 
September,  1879,  there  still  remained  of  the  original  appro- 
priation of  $50,000,  undrawn  and  in  the  treasury,  the  sum  of 
$4798,  aud  nothing  had  been  drawn  from  the  $9,000  men- 
tioned in  the  latter  act  named. 

After  the  30th  of  September,  1879,  the  commissioners  con- 
tinued the  work  and  from  time  to  time  drew  from  the  treasury 
suras  amounting  to  $8450,  before  the  1st  day  of  July,  1880. 
On  that  day,  the  sum  of  $1200  being  necessary  in  the  pro- 
gress of  the  work,  the  commissioners  made  the  necessary 
certificate  therefor  to  the  Auditor,  but  he  refused  to  draw  his 
warrant  therefor,  upon  the  ground  that  on  the  30th  day  of 
September,  1879,  the  sum  of  the  then  undrawn  part  of  the 
original  appropriation  (of  $50,000)  being  the  sum  of 
$4798,  had  lapsed,uuder  sec.  18,  of  art.  4,  of  the  State  con- 
stitution.    That  section  is  as  follows  : 

"§  18.  Each  General  Assembly  shall  provide  for  all  the 
appropriations  necessary  for  the  ordinary  and  contingent 
expenses  of  the  government  until  the  expiration  of  the  first 
fiscal  quarter  after  the  adjournment  of  the  next  regular  session, 
the  aggregate  amount  of  which  shall  not  be  increased  with- 
out a  vote  of  two-thirds  of  the  members  elected  to  each 
house,  nor  exceed  the  amount  of  revenue  authorized  by  law 
to  be  raised  in  such  time;  and  all  appropriations,  general  or 
special,  requiring  money  to  be  paid  out  of  the  State  treasury, 
from  funds  belonging  to  the  State,  shall  end  with  such  fiscal 
quarter." 

This  is  an  application  for  mandamus  to  compel  the  Auditor 
to  issue  his  warrants  from  time  to  time,  until  the  work  is 
completed,  up  to  the  sum  of  $59,000  in  all. 

The  only  question  arising  in  this  case  is,  did  that  part  of  the 
original  appropriation  (of  $50,000)  which  was  undrawn  on 
the  30th  of  September,  1879,  lapse,  or  did  that  appropriation 
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remain  effective  after  that  date  as  to  the  portion  thereof  not 
drawn  at  that  time. 

We  think  the  position  taken  by  the  Auditor,  is  correct.  By 
the  express  language  of  the  constitution,  "all  appropriations, 
general  or  special,  requiring  money  to  be  paid  out  of  the  State 
treasury,  from  funds  belonging  to  the  State,"  shall  end  with 
the  first  fiscal  quarter  after  the  adjournment  of  the  next  regu- 
lar session  of  the  General  Assembly. 

It  is  suggested  that  this  language  should  be  construed  as 
applicable  only  to  "  appropriations  necessary  for  the  ordinary 
and  contingent  expenses  of  the  government;"  that  being  the 
subject  matter  of  the  section.  It  is  true  the  first  clause  of  the 
section  relates  only  to  that  class  of  appropriations;  and  there 
would  be  force  in  the  suggestion  were  it  not  for  the  introduc- 
tion of  other  words,  in  defining  the  subject  matter  of  the  lat- 
ter clause  of  the  section  which  expressly  embraces  "  all  appro- 
priations requiring  money  to  be  paid  out  of  the  State  treasury 
from  funds  belonging  to  the  State." 

This  is  a  wholesome  provision  of  the  constitution  and  it 
ought  not  to  be  frittered  away  by  construction.  It  is  better 
to  submit  to  some  inconveniences  than  that  a  safeguard  of 
the  constitution  so  valuable  should  be  impaired  in  the  least. 

It  is  also  suggested  that  by  a  true  construction  of  the  act  of 
May  29,  1879,  the  unexpended  balance  of  the  appropriation 
of  1877  was  re-appropriated.  There  is  some]  plausibility 
in  this  suggestion,  but  we  find  no  reasonable  or  necessary 
implication  in  the  language  used  by  the  General  Assembly 
to  support  the  suggestion. 

The  title  of  the  act  is  merely  an  act "  toappropriate  $9000" 
for  the  purpose  in  question ;  and  in  the  body  of  the  act  no 
words  are  found  indicating  an  intention  to  do  more  than 
appropriate  the  $9000  in  question.  True,  in  the  preamble 
are  words  alluding  to  the  former  appropriation,  and  speaking 
of  this  as  "  a  further  appropriation."  The  utmost  effect  of 
these  words  was  to  leave  the  first  appropriation  unaffected  by 
the  passage  of  this  act.     There  is  no  intimation  in  the  report 
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of  the  commissioners  on  which  the  General  Assembly  acted, 
or  in  the  language  used  by  the  General  Assembly  in  the  pre- 
amble of  the  second  act,  that  the  amount  of  the  first  appro- 
priation which  remained  undrawn  in  December,  1878,  would 
not  be  drawn  and  used  in  the  progress  of  the  work  by  Sep- 
tember 30, 1879.  If  such  a  contingency  had  been  anticipated 
with  an  intention  to  provide  for  it  by  a  re-appropriation,  we 
think  words  more  definite  would  certainly  have  been  employed 
for  the  purpose.  If  the  time  for  the  lapsing  of  the  first 
appropriation  had  gone  by  before  the  passage  of  the  second 
act,  the  recognition  of  the  first  appropriation,  as  then  in  force, 
would  have  presented  a  very  different  question.  After  a  care- 
ful consideration  we  hold  that   the  writ  of  mandamus  ought 

not  to  be  issued. 

Mandamus  denied. 


Imperial  Fire  Insurance  Co.'- 

v. 

Isaac  H.  Shimer,  Admr. 

Filed  at  Springfield  June  12,  1880 — Rehearing  denied  January  Term,  1881. 

1.  Practice — waiving  replication  by  going  to  trial.  In  a  proceeding  by  gar- 
nishment, where  the  supposed  debtor  answers  denying  an  indebtedness, 
whether  a  replication  be  necessary  or  not,  if  the  parties  make  no  objection  in 
that  regard,  but.  treat  the  issue  as  properly  made  and  proceed  with  the  trial 
to  verdict,  it,  can  not  afterward  be  objected  that  there  was  no  replication. 

2.  Same — limiting  effect  of  testimony.  Although  testimony  introduced  upon 
the  trial  of  a  cause  may  be  competent  for  some  purposes  but  not  for  others, 
it  is  not.  the  duty  of  the  court,  unless  requested  so  to  do,  to  direct  the  jury  as 
to  the  particular  purpose  for  which  the  evidence  is  competent,  and  it  is  no 
ground  of  objection  that  such  direction  was  omitted,  unless  it  appears  the 
court  was  requested  so  to  limit  the   application  of  the  testimony  and  refused. 

3.  Evidence — in  proceeding  by  garnishment.  Where  an  insurance  company 
is  summoned  to  answer  as  a  garnishee,  on  the  allegation  that  the  company 
is  liable  to  the  judgment  debtor  upon  a  policy  of  insurance,  and  the  company 
denies  such  liability,  on  a  trial  of  this  issue  it  is  competent  for  the  garnishee- 
ing  creditor  to  give  in  evidence  the  affidavits  made  in  proof  of  loss,  as  tend- 
ing to  show  a  compliance  with  the  provisions  of  the  policy  by  the  assured. 

4.  Insurance — use  of  property  variant  from  statement  in  application.  The 
fact  that  property  insured  was  being  used  at  the  time  of  the  loss  in  a  manner 
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and  for  a  purpose  variant  from  that  stated  by  the  assured  in  his  application 
for  the  policy,  will  not  constitute  a  bar  to  an  action  on  the  policy,  if  the  agent 
of  the  company  when  receiving  the  application  and  granting  the  policy,  had 
full  knowledge  of  the  manner  and  purposes  for  which  the  property  was  then 
being  used,  and  there  was  no  change  in  that  respect  in  the  mode  or  purposes 
of  the  use. 

Appeal  from  the  Circuit  Court  of  Montgomery  county; 
the  Hon.  H.  M.  Vandeveer,  Judge,  presiding. 

Mr.  J.  M.  Truitt,  for  the  appellant: 

The  application  represented  the  property  as  used  for  the 
manufacture  of  "  wagons,  carriages  and  harrows,"  thereby, 
in  effect,  representing  that  it  was  used  for  no  other  purposes. 
Spokes  were  manufactured  in  the  building,  thereby  greatly 
increasing  the  hazard  from  40  to  100  per  cent.  It  is  con- 
tended that  Blackwelder  was  the  defendant's  agent  and  had 
notice  of  such  use. 

But,  even  if  notice  was  given  to  Blackwelder,  and  if  he 
was  appellant's  agent,  that  was  not  sufficient  to  bind  the 
appellant,  as,  by  the  terms  of  the  policy,  such  agreement 
should  have  been  endorsed  on  the  policy.  Notice  to  and 
knowledge  on  the  part  of  the  agent  is  not  a  compliance  with 
the  condition  requiring  endorsement  on  the  policy.  Worces- 
ter Bank  v.  Hartford  Fire  Insurance  Co.  1  Cush.  265;  Tate  v. 
Citizens'  Mutual  Fire  Insurance  Co.  13  Gray,  79;  Mellen  v. 
Hamilton  Fire  Insurance  Co.  5  Duer  (N.  Y.),  101, — affirmed 
in  17  N.  Y.  509 ;  Carpenter  v.  The  Providence  Washington 
Insurance  Co.  16  Peters,  495;  Batta.ile  v.  Merchants7  Insu- 
rance Co.  3  Robinson,  384;  Forbes  v.  Agawam  Mut.  Insurance 
Co.  9  Cush.  470;  Conway  Tool  v.  Hudson  River  Ins.  Co. 
12  Cush.  144;  Burt  v.  People's  Mutual  Ins.  Co.  2  Gray,  397; 
Kimball  v.  Howard  Fire  Ins.  Co.  8  id.  33;  3eitz  v.  Mound 
City  Mutual  Fire  and  Life  Ins.  Co.  38  Mo.  85 ;  Smith  v.  The 
Insurance  Co.  24  Pa.  St.  320. 

Mr.  Jesse  J.  Phillips,  and  Mr.  Edward  Lane,  for  the 

appellee : 

The  evidence  shows  that  the  same  agent  wrote  the  applica- 
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tions  for  all  the  companies,  and  that  he  knew  the  property 
and  its  uses;  that  he  was  in  the  building  frequently  before 
the  insurance,  and  that  there  was  no  change. in  the  uses  of 
the  property  after  the  insurance  and  before  the  fire.  Notice 
of  the  uses  of  the  property  to  the  agent  was  notice  to  the 
company.  Bockford  Ins.  Co.  v.  Nelson,  65  111.  421  ;  Andes 
Ins.  Co.  v.  Fish.  71  id.  621 ;  Reaper  City  Ins.  Co.  v.  Jones, 
62  id.  459. 

The  company  is  bound  by  the  act  of  its  agent.  Eclectic 
Life  Ins.  Co.  v.  FahrenJcrug,  68  Til.  463 ;  JEtna  Ins.  Co.  v. 
Maguire,  51  id.  343  ;  F.  &  M.  Ins.  Co.  v.  Chestnut,  50  id.  119; 
N.  E.  Fire  Ins.  Co.  v.  Schettler,  38  id.  167. 

In  this  case  there  was  an  adjustment  made,  and  this  relieves 
from  proving  loss.  I.  M.  Fire  Ins.  Co.  v.  Archdeacon, 
82  111.  239;  F.  &  M.  Ins.  Co.  v.  Chestnut,  50  id.  113. 

When  proof  of  loss  is  first  made  the  company  must  then 
object  to  it,  and  if  it  does  not,  it  can  not  afterwards  make  any 
formal  objections.  Lycoming  Fire  Ins.  Co.  v.  Dunmore, 
75  111.  15;  Ins.  Co.  of  N.  America  v.  Hope,  58  id.  75  ;  Hart- 
ford Ins.  Co.  v.  Walsh,  54  id.  165;  Herron  v.  Peoria  Fire 
Ins.  Co.  28  id.  235;  Great  Western  Ins.  Co.  v.  Staaden, 
26  id.  360. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

We  find  nothing  in  this  record  requiring  the  reversal  of 
the  judgment.  An  elaborate  argument  is  made  to  show  that 
the  verdict  is  against  the  weight  of  the  evidence.  The  proofs 
are  very  voluminous,  but  we  have  read  them  carefully  and 
think  the  same  sufficient  to  sustain  the  verdict. 

Appellant  was  brought  into  court  by  proceedings  of 
garnishment  by  creditors  of  Gunning,  on  the  allegation  that 
the  company  was  liable  to  Gunning  upon  a  policy  of  insur- 
ance. Appellant  answered  denying  the  liability.  A  jury 
trial  was  had  on  the  issue  thus  formed.  It  is  contended  that 
all  these  proceedings  at  the  trial  should  be  disregarded  and 
set    aside,    because   no   replication  to   the   answer  was  filed. 
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Whether  such  a  replication  be  necessary  or  not  to  make  a 
case  for  a  jury,  we  need  not  decide.  Both  parties  treated  the 
issue  as  properly  made,  and  proceeded  with  the  trial  to 
verdict  without  objection  on  this  ground.  Appellant  after 
that  surely  can  not  be  allowed  to  object  on  that  ground. 

It  is  next  objected  that  it  was  error  to  allow  the  affidavits 
made  in  proof  of  loss  to  go  in  evidence  to  the  jury.  We  have 
heretofore  decided  this  proof  proper,  as  tending  to  show  a 
compliance  with  the  provisions  of  the  policy  by  the  assured. 
It  is  said,  however,  that  the  jury  should  have  been  told  that 
this  evidence  was  competent  for  that  purpose  only.  Appel- 
lant can  not  complain  that  this  was  not  done,  unless  he  shows 
by  the  record  that  the  court  was  called  upon  to  thus  advise 
the  jury  and  refused  so  to  do.     This  does  not  appear. 

As  to  the  objections  urged  against  the  instructions  given 
to  the  jury  at  the  instance  of  plaintiff,  we  find  in  them  no 
good  reason  for  reversing  the  judgment.  The  latter  clause 
of  the  first  is  not  very  perspicuous,  but  the  meaning  is  plain, 
and  the  jury  could  not  fail  to  understand  that  the  fact  that 
the  property  in  question  was  used  at  the  time  of  the  fire  in  a 
manner  and  for  a  purpose  variant  from  that  stated  by  the 
insured  in  the  application  for  the  policy,  would  be  no  bar  to 
the  action,  if  the  agent  of  the  company,  when  receiving  the 
application  and  granting  the  policy,  had  full  knowledge  of 
the  manner  and  purposes  for  which  the  property  was  then 
used,  and  there  had  been  no  change  in  that  respect  in  the 
mode  and  purposes  of  the  use.  The  property  was  represented 
as  to  be  used  in  the  manufacture  of  wagons.  The  objection 
was  that  before  and  at  the  time  of  the  fire  it  was  being  used 
not  only  for  the  manufacture  of  wagons,  but  for  the  man- 
ufacture of  spokes  not  used  in  these  wagons,  but  for  the 
market,  and  the  instruction  is  that  this  variance  from  the 
statement  would  not  bar  the  action,  if  the  agent  was  not 
deceived  or  misled,  and  had  full  knowledge  of  the  character 
of  the  work  going  on,  and  no  change  had  been  made.  This, 
we  think,  was  right. 
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Counsel  for  appellant  has,  in  his  argument,  criticised  in 
detail  many  of  the  instructions.  We  deem  it  unnecessary  to 
follow  him  throughout  the  discussion,  but  simply  say  we 
have  examined  all  of  them  and  have  considefed  the 
suggestions  of  counsel,  and  find  no  good  reason  for  disturbing 

the  judgment  of  the  court  below. 

Judgment  affirmed. 


The  Elston  and  Wheeling  Geavel  Eoad  Company 

v. 
The  People  ex  rel.  Francis  A.  Pierce. 

Filed  at  Ottawa  November  17,  1880. 

1.  Instruction — intimating  an  opinion  on  facts  as  evidence.  In  a  proceeding 
by  quo  warranto  against  a  gravel  road  corporation  to  deprive  it  of  its  fran- 
chise for  not  properly  constructing  its  road,  and  not  "keeping  the  same  in 
repair,  the  court  should  not  in  an  instruction  say  to  the  jury  they  might 
take  into  consideration  the  fact  of  the  gates  being  open,  voluntarily  on  the 
part  of  the  corporation,  to  show  that  such  act  was  an  admission  by  the  de- 
fendant that  the  road  at  such  times  was  not  in  proper  repair,  it  being  wholly 
a  matter  for  the  jury  to  say  what  effect,  if  any,  should  be  given  to  such 
fact,  without  any  intimation  from  the  court  as  to  any  inferences  to  be  drawn 
from  it. 

2.  Same — presenting  a  false  issue.  Where  the  question  in  issue  was  whether 
the  defendant  had  made  a  good  gravel  road,  of  which  fact  there  was  evidence 
in  the  case,  it  was  held,  that  an  instruction  leaving  it  to  the  jury  to  find  if  the 
road  was  constructed  of  a  certain  kind  of  gravel,  and  if  the  jury  found  such 
gravel  was  not  good  material  out  of  which  to  construct  a  good  gravel  road, 
suitable  for  travel  at  all  seasons,  as  a  general  rule  they  should  find  the 
defendant  guilty,  was  calculated  to  mislead  the  jury,  calling  their  attention 
from  the  true  issue. 

3.  Same — misleading  and  argumentative.  An  instruction  which  fails  to  pre- 
sent to  the  jury  the  real  issue  of  fact,  but  presenting  to  their  consideration 
subordinate  and  minor  questions  of  fact,  and  which  is  argumentative  and 
recites  the  testimony,  is  erroneous. 

4.  Evidence — certified  copies  of  reports  of  road  inspectors.  Under  section 
17,  of  '-An  act  to  provide  for  constructing,  maintaining  and  keeping  in  repair 
plank,  gravel  or  macadamized  roads   or  pikes   by  a   general  law,"  in  force 
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April  26.  1859,  the  reports  of  the  road  inspectors  appointed  by  the  county 
authorities  are  admissible  as  evidence  for  or  against  any  corporation  formed 
to  construct  such  a  road,  not  only  in  suits  between  such  corporations  and 
individuals  respecting  the  payment  of  tolls,  but  also  in  a  proceeding  in  the 
nature  of  a  quo  warranto  to  deprive  such  corporation  of  its  franchise  for  not 
keeping  its  road  in  proper  repair. 

5.  Statute — repeal,  but  not  for  all  purposes.  Although  the  act  of  1859 
respecting  the  construction  of  plank,  gravel  and  macadamized  roads  was 
repealed  by  the  general  law  of  1874  (Rev.  Stat.  1874,  p.  1026,  No.  378)  by  sec- 
tion 2  of  the  repealing  law,  yet  such  law  was  continued  in  force  as  to  all 
corporations  theretofore  formed  under  that  act. 

Appeal  from  the  Criminal  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gaby,  Judge, presiding. 

Messrs.  Stiles  &  Lewis,  for  the  appellant: 

The  court  erred  in  rejecting  certified  copies  of  the  reports 
of  the  toll  road  inspectors  offered  in  evidence  by  the  respond- 
ent.    Public  laws  1859,  p.  158,  sec.  17. 

The  repeal  of  this  law  by  the  general  law  of  1874,  p.  1026, 
No.  378,  did  not  take  effect  as  to  corporations  formed  under 
it  prior  to  the  repeal.     Rev.  Stat.  1874,  p.  1046/ sec.  2. 

It  is  not  every  neglect  to  keep  the  road  in  repair  which 
will  subject  the  corporation  to  a  forfeiture  of  its  franchise, 
but  the  neglect  must  be  for  a  considerable  period.  State  v. 
Passumpsie  Turnpike  Co.  11  Vt.  431.  See  also  The  People  v. 
Turnpike  Company,  47  N,  Y.  586  ;  Thompson  v.  The  People, 
23  Wend.  537. 

Mr.  Consider  H.  Willett,  Mr.  John  S.  Monk, and  Mr. 
William  H.  Robinson, for  the  appellees  : 

Section  17  of  the  act  of  1859  was  no  part  of  the  appellant's 
charter.  It  merely  affected  the  remedy — not  the  right.  It 
simply  prescribed  a  rule  of  evidence,  which  the  legislature 
might  alter  or  abolish  at  pleasure,  and  which  it  did  abolish 
by  the  act  of  March  31,  1874.  The  section  in  question  was 
not  within  the  saving  clause,  for  the  reason  that  no  suit  had 
been  brought,  and  that  it  did  not  affect  in  any  manner  any 
existing  right,  but  related  simply  and  solely  to  an  existing 
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remedy.     Sedgwick's  Stat,  and  Const.  Law  (2d  ed.)  360.    See 
St.  Louis  v.  Loughlin,  49  Mo.  359. 

It  is  well  settled  that  it  is  a  tacit  condition  of  a  grant  of 
incorporation  that  the  grantees  shall  act  up  to  the  end  or 
design  for  which  they  were  incorporated.  Angell  &  Ames  on 
Corp.  sec.  774.  The  right  to  exercise  the  franchise  depends 
upon  the  performance  of  the  conditions  upon  which  it  was 
granted. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  suit  by  information  in  the  nature  of  a  quo  ivar- 
ranto,  brought  in  the  Criminal  Court  of  Cook  county,  at  the 
relation  of  Francis  A.  Pierce  against  The  Elston  and  Wheeling 
Gravel  Road  Company. 

The  company  was  organized  under  an  act  entitled  "An  act 
to  provide  for  constructing,  maintaining  and  keeping  in  repair 
plank,  gravel,  or  macadamized  roads  or.  pikes  by  a  general 
law,"  in  force  April  26,  1859.  Laws  of  1859,  p.  154.  The 
organization  was  effected  in  1868  with  a  capital  of  $50,000. 
The  company  having  obtained  the  consent  of  the  commis- 
sioners of  highways  of  the  towns  of  Jefferson  and  Lake  View 
to  occupy  the  Elston  road,  proceeded  forthwith  to  construct 
thereon  a  gravel  pike.  From  that  time  to  the  present  the 
company  has  enjoyed  the  franchise  of  maintaining  and  oper- 
ating the  road  and  collecting  toll  thereon.  In  November, 
1878,  the  present  proceedings  were  commenced  to  oust  the 
company  from  its  franchise  on  the  ground  that  the  road  was 
not  properly  constructed  and  had  not  been  kept  in  proper 
repair.  By  a  stipulation  of  the  parties  it  was  agreed  that, 
waiving  all  formalities  of  pleading,  the  cause  should  be  tried 
on  the  issue  whether  the  road  had  been  so  constructed  and 
kept  in  such  condition  by  the  defendant  as  to  prevent  a  for- 
feiture of  its  franchise.  The  trial  resulted  in  a  verdict  of 
guilty.  A  motion  for  a  new  trial  was  made  and  overruled, 
and  judgment  of  ouster  entered  against  the  company,  from 
which  this  appeal  is  prosecuted. 
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The  giving  of  instructions  for  the  people  is  complained  of 
as  erroneous. 

The  first  branch  of  the  third  instruction  given  for  the  people 
was  as  follows : 

"The  jury  are  instructed,  as  a  matter  of  law,  that  they  may 
take  into  account  the  evidence  of  the  gates  being  open  volun- 
tarily on  the  part  of  defendant,  to  show  that  such  act  of  open- 
ing gates  by  defendant  was  an  admission  by  said  defendant 
that  said  road  was  not  at  such  times  in  proper  repair." 

This  was  telling  the  jury  that  from  the  fact  of  the  gates 
being  open  voluntarily  on  the  part  of  the  defendant,  they 
might  infer  that  the  act  of  opening  them  was  an  admission 
by  the  defendant  that  the  road  was  out  of  repair.  The  gates 
might  be  voluntarily  opened  for  other  reasons,  and  not  because 
the  company  thought  the  road  too  much  out  of  repair  to  jus- 
tify the  taking  of  toll.  It  was  wholly  a  matter  for  the  jury 
to  determine  what  effect,  if  any,  should  be  given  to  the  fact 
of  the  gates  being  voluntarily  opened  by  the  defendant,  and 
we  think  the  court  should  not  have  intimated  any  opinion  on 
the  subject,  or  suggested  any  inferences  which  might  be  drawn 
from  it. 

The  fourth  instruction  for  the  people  was  as  follows : 

"If  the  jury  find  from  the  evidence  that  defendant's  road 
was  constructed  of  Bowmanville  gravel,  and  that  such  gravel 
is  not  a  proper  material  out  of  which  to  construct  a  good 
gravel  road  suitable  for  travel  at  all  seasons,  as  a  general  rule, 
then  the  jury  will  find  the  defendant  guilty." 

This  instruction  was  calculated  to  mislead  the  jury  and 
prejudice  the  defendant  by  presenting  a  false  issue.  The 
question  was  not  whether  Bowmanville  gravel  was  proper 
material  out  of  which  to  make  a  good  road,  but  whether 
defendant  had  made  a  good  road.  There  was  evidence  in  the 
case  that  the  road  which  defendant  had  built  was  a  good  gravel 
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road.  Under  the  instruction  the  jury  might  have  been  mis- 
led to  disregard  this  evidence  and  find  the  defendant  guilty 
upon  their  mere  opinion  that  Bowmanville  gravel  was  unfit 
for  the  construction  of  a  road. 

The  latter  part  of  the  fifth  instruction  for  the  people  was: 

"If  the  jury  believe,  from  the  evidence,  that  the  country 
through  which  said  road  passes  is  low,  flat  and  wet,  and  the 
soil  of  light  black  earth,  supported  by  clay  peculiarly  liable 
to  be  muddy  when  wet,  and  so  conditioned  that  no  proper 
foundation  could  be  made  for  a  road  in  wet  weather,  except 
stone  were  first  used,  yet  the  condition  of  the  country  and 
soil  through  which  said  road  passes  is  no  reason  why  stone 
foundation  should  not  be  used,  upon  which  to  place  the  gravel, 
if  such  stone  foundation  was  necessary  under  the  circumstan- 
ces of  the  country  and  soil,  or  some  other  means  used  to  con- 
struct a  good,  serviceable  road." 

This  instruction  is  liable  to  similar  objections  as  the  last, 
and  the  further  objection  of  being  argumentative  and  reciting 
testimony,  a  form  of  instruction  this  court  has  often  con- 
demned. 

It  is  further  assigned  as  error  that  the  court  below  rejected 
the  certified  copies  of  the  reports  of  the  toll  road  inspectors 
offered  in  evidence.  Section  15  of  the  act  aforesaid,  under 
which  the  company  was  organized,  provides  for  the  appoint- 
ment by  the  county  court  or  board  of  supervisors,  of  three 
inspectors,  freeholders  and  residents  of  the  county  not  inter- 
ested in  any  such  road  or  pike,  whose  term  of  office  was  to  be 
for  two  years;  who  were  to  take  an  oath  faithfully  and  impar- 
tially to  perform  the  duties  of  their  office,  and  who  were 
required, when  directed  by  the  county  authorities,  to  inspect 
any  such  road  or  pike,  having  given  five  day's  notice  to  the 
company;  and  if  upon  such  inspection  they  should  determine 
the  road  to  be  out  of  repair  and  unfit  for  use,  they  should 
open  the  toll  gates  on  the  road  and  make  a  certificate  of  the 
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facts  and  file  the  same  for  record  in  the  clerk's  office  of  the 
3ounty  court;  and  after  the  toll  gates  should  be  thus  thrown 
)pen,  no  toll  should  be  collectible  until  the  inspectors,  upon 
;he  request  of  the  company,  should  examine  the  road'  and 
nake  and  file  for  record  in  the  county  clerk's  office  a  certificate 
:hat  the  same  was  in  good  repair  and  fit  for  use ;  and  the 
3ompany  are  made  subject  to  a  penalty  for  taking  toll  when 
:he  gates  are  thrown  open  as  aforesaid.  The  reports  in  ques- 
tion were  made  under  this  section  ;  they  extended  over  a 
period  of  five  years,  and  were  made  before  any  suit  was  com- 
menced. 

Section  17  of  the  act  is  as  follows :  "  Any  company  form- 
id  under  this  act  shall  file  a  copy  of  their  by-laws  signed  by 
!;he  president  and  secretary  of  such  company,  and  a  list  of 
all  the  stockholders  therein,  and  the  amount  of  stock  signed 
as  aforesaid,  in  the  county  clerk's  office  of  the  proper  county; 
ind  all  papers  filed  in  such  office,  relating  to  any  such  road 
Dr  pike,  or  certified  copies  thereof,  shall  be  held  and  consid- 
ered as  sufficient  legal  evidence  of  the  facts  therein  stated,  for 
and  against  such  company  in  all  courts  of  this  State." 

Although  this  act  was  repealed  by  the  general  law  of  1874 
(Rev.  Stat.  1874,  p.  1026,  No.  378),by  section  two  of  the  repeal- 
ing law,  such  act  was  continued  in  full  force  as  to  all  corpora- 
tions theretofore  formed  under  the  act — (Rev.  Stat.  1874,  p. 
1046,  §  2  ;)  and  this  section  17,  as  well  as  the  rest  of  the  act,  we 
regard  as  continued  in  force,  although  it  is  contended  that  it 
is  not. 

It  is  insisted  by  appellee  that  these  general  words  "all 
papers"  in  the  last  clause  of  section  17,  should  be  limited  and 
restrained  to  the  particular  papers  enumerated  in  the  first 
clause  of  the  section,  to-wit :  Copy  of  by-laws,  list  of  stock- 
holders and  amount  of  stock.  Had  such  been  the  meaning, 
the  natural   expression  in   the  last  clause  would   have   been, 

and  such  papers  or  certified  copies  thereof  shall  be  held  and 
considered,"  etc.,  instead  of  reading  as  it  does,  "  and  all 
papers  filed  in  such  office  relating  to  any  such  road  or  pike,  or 
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certified  copies  thereof,  shall  be  held  and  considered,"  etc. 
There  are  various  other  papers  mentioned  in  the  act  as  to  be 
filed  in  the  county  clerk's  office,  as,  in  section  1,  the  certificate 
of  incorporation;  in  section  2,  the  agreement  in  writing  for 
the  construction  of  the  road  over  State  and  county  roads  and 
streets,  and  in  section  15,  the  oath  of  office  of  the  inspectors 
and  the  reports  of  the  inspectors.  And  when  in  section  17  it 
is  said,  "and  all  papers  filed  in  such  office  relating  to  any 
such  road  or  pike,  or  certified  copies  thereof,  "shall  be  held 
and  considered  as  sufficient  legal  evidence  of  the  facts  therein 
stated  for  and  against  such  company, "  we  think  it  refers  to 
all  the  papers  which  are  required  by  the.  act  to  be  filed  in  the 
county  clerk's  office. 

It  is  contended  further  that  these  inspectors  are  constituted 
a  special  tribunal  for  a  specific  purpose, — that  of  determining 
the  right  to  take  toll  as  between  the  company  and  parties 
refusing  to  pay;  and  that  in  all  contracts  between  the  company 
and  parties  refusing  the  payment  of  toll,  the  certificates  of  the 
inspectors  would  be  evidence,  and  that  as  evidence  they  are  to 
be  restricted  to  such  cases.  There  are  no  words  of  such  restric- 
tion in  the  act,  and  we  do  not  see  that  in  the  nature  of  things 
any  such  restriction  is  required  to  be  made  by  construction. 
Tnere  is  much  in  these  certificates  to  recommend  them  to 
favorable  consideration  as  evidence.  They  are  made  by  disin- 
terested men,  freeholders,  public  officers  appointed  by  the 
county  authorities  holding  office  for  two  years,  charged  with 
the  specific  duty  of  inspecting  such  roads,  who  act  under  the 
sanction  of  an  official  oath,  and  are  required  to  make  a  cer- 
tificate of  the  facts  which  they  find  as  to  the  condition  of  the 
road  upon  inspection,  and  file  the  same  in  the  clerk's  office. 
And  such  import  does  the  law  attach  to  their  action,  that 
upon  that  alone,  without  more,  the  gates  are  opened  or  closed, 
and  the  whole  income  of  the  company  from  the  road  in  the 
way  of  tolls  is  made  to  cease,  or  to  be  restored.  The  certificates 
are  the  acts  of  public  officers  appointed  by  public  authority, 
done  in  the  performance  of  a  public  duty,  under  the  respon- 
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sibility  of  an  official  oath,  and  we  see  nothing  unreasonable 
in  a  law  making  them  evidence  against  the  public  when  they 
come  to  take  away  the  company's  franchise  because  of  failure 
in  keeping  the  road  in  repair  or  in  its  proper  construction. 

The  language  of  the  section  is  general,  "  that  all  papers 
filed  in  the  clerk's  office  relating  to  the  road  shall  be  evi- 
dence for  and  against  the  company  in  all  courts  of  this  State/' 
without  any  restriction  whatever.  We  perceive  no  sufficient 
reason  requiring  the  restriction  to  be  made,  as  contended  for, 
to  suits  involving  merely  the  right  to  take  toll. 

We  think  the  reports  should  have  been  admitted.  The 
judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Elmer  Bohanan  et  al. 

v. 

Major  S.  Bohanan. 

Filed  at   Ottawa  November  17, 

1.  Specific  performance.  Before  a  court  of  equity  will  enforce  the  spe- 
cific performance  of  an  alleged  contract,  not  in  writing,  for  the  conveyance 
of  land,  it  must  clearly  appear  that  a  contract  was  entered  into,  and  its 
terms  and  conditions  must  be  clearly  established  by  proof. 

2.  Same — of  the  consideration.  A  parol  promise  to  convey  a  tract  of  land, 
made  by  a  father  to  his  son,  may  be  enforced  in  equity  where  the  son  has 
taken  possession  of  the  land  under  the  contract,  and  expended  money  in  mak- 
ing valuable  and  lasting  improvements.  Such  a  promise  rests  on  a  valuable 
consideration. 

3.  In  this  case  father  and  son,  with  their  respective  families,  were  living 
together  upon  the  farm  of  the  former.  A  disagreement  arising  between  the 
families,  the  son  proposed  to  leave  the  premises  and  remove  to  another  State, 
his  wife's  father  offering  him  $1000  to  aid  him  in  so  doing.  The  father  of  the 
young  man  not  wishing  his  son  to  move  away,  and  as  inducement  for  him  to 
remain,  offered  to  purchase  for  him  a  certain  tract  of  land  in  the  neighbor- 
hood. The  son  accepted  this  proposition  and  abandoned  his  contemplated 
removal,  and  relinquished  the  $1000  offered  to  him  by  his  father-in-law.    His 
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father  purchased  the  land  as  he  had  promised,  but  took  the  deed  in  his  own 
name.  The  son  went  into  possession  under  the  contract,  repaired  the  house 
on  the  premises,  and  the  fences,  made  gates,  put  a  pump  in  the  well,  and 
made  other  improvements  of  like  character,  and  raised  a  crop  upon  the  land, 
but  before  his  family  came  into  the  occupancy  he  died.  Upon  bill  filed  by 
his  children  and  heirs-at-law,  to  compel  a  conveyance  of  the  land  by  their 
grandfather  holding  the  legal  title,  it  was  held,  the  relinquishment  by  the  son 
of  the  $1000  offered  him  by  his  wife's  father,  upon  abandoning  his  proposed 
removal,  was  a  sufficient  consideration  for  the  promise  of  his  father  to  convey 
the  land,  and  having  taken  possession  under  that  promise,  he  was  entitled  to 
a  conveyance. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  D.  McCulloch,  Judge,  presiding. 

Messrs.  Cooper  &  Tennery,  for  the  appellants : 

Part  performance  will  take  a  parol  purchase  of  land  out  of 
the  Statute  of  Frauds.  Payment  of  purchase  money  and 
taking  possession  and  making  valuable  improvements  suffi- 
cient. Hawkins  v.  Kent,  14  111.  43;  Ramsay  v.  Liston,  25  id. 
114;  Deniston  v.  Hoagland,  67  id.  266;  Atkinson  v.  Tanner, 
68  id.  247;  Parkhurst  v.  Van  Conrtland,  14  Johns.  15;  Free- 
man v.  Freeman,  43  N.  Y.  34;  Annam  v.  Merritt,  13 
Conn.  479;  Farrar  v.  Patton,  20  Mo.  81;  Peekham  v.  Berk- 
ham,  8  P.  I.  17;  1  Lead.  Cases,  part  11,  p.  1045. 

Parol  promise  by  a  father,  without  consideration,  to  convey 
to  a  child  will  not  be  enforced  unless  there  is  a  part  perform- 
ance. But  when  the  child  takes  possession  and  makes  valua- 
ble improvements,  it  will  be  enforced.  Kurtz  v.  Hibner, 
55  111.  514. 

Such  a  promise  rests  upon  a  valuable  consideration,  to-wit, 
the  making  valuable  improvements.  Bright  v  Bright,  41 
111.  97;  Lessee  of  Tyler  v.  Fckhart,  1  Binn.  378;  Ford  v. 
EUingwood,  3  Mete.  (Ky.)  359;  King's  Heirs  v.  Thompson, 
9  Pet.  204  ;  Young  v.  Glendenning,  6  Watts,  509  ;  Woods  v. 
Thornley,  58  111.  468. 

If  one  of  the  contracting  parties  so  act  that,  if  the  contract 
be  abandoned,  the   other   can    not   be  restored   to  his  former 
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position,  equity  will  consider  the  contract  as  perfected  and  a 
refusal  to  complete  it  a  fraud.     Adams  Eq.  86. 

The  contract  between  Major  S.  Bohanan  and  his  son  James, 
was  complete  when  James  accepted  his  father's  offer  of  the 
forty  acres  and  relinquished  his  intention  of  going  to 
Nebraska,  and  the  proffered  offer  of  $1000  by  his  father-in- 
law. 

Where  a  promise  operates  as  a  continuing  request,  compli- 
ance with  the  request  is  a  sufficient  consideration  for  the 
promise.  2  Lead.  Cases  in  Eq.  part  2,  p.  1082 ;  Old  Colony 
B.  B.  v.  Evans,  6  Gray,  26;  Perkins  v.  Hadsell,  50  111.  216. 

Messrs.  Puterbaugh  &  Puterbaugh,  for  the  appellee: 

1.  A  resulting  trust  can  not  be  created  by  contract  between 
the  parties,  but  it  is  an  implication  of  law  arising  from  the 
fact  that  the  land  was  purchased  with  the  money  of  one,  and 
the  conveyance  made  to  another  party.  Williams  v.  Brown, 
14  111.  202;  Green  v.  CooJc,  29  id.  193;  Loomis  v.  Loomis, 
28  id.  456;  Sheldon  v.  Harding,  44  id.  73;  Bemington  v. 
Campbell,  60  id.  516. 

No  arrangement  subsequent  to  the  purchase,  nor  any  parol 
agreement  existing  before,  nor  any  parol  admissions  made  at 
the  time  of  purchase,  will  raise  a  trust  in  the  absence  of 
any  other  fraud  than  that  which  arises  from  a  violation  of  a 
parol  agreement,  if  the  purchaser  pays  his  own  money  and 
takes  the  title  to  himself.  Perry  v.  McHenry,  13  111.  227; 
Fleming  v.  McHall,  47  id.  287;    Walter  v.  KlocJc,  55  id.  365. 

2.  Before  a  court  of  equity  will  enforce  the  specific  per- 
formance of  a  verbal  agreement,  the  proof  must  clearly  estab- 
lish a  contract,  and  all  its  terms  and  conditions,  and  that 
the  purchaser  has  relied  upon  and  performed  his  part  of  the 
agreement,  and  that  it  has  been  so  far  performed  as  to  take  it 
out  of  the  Statute  of  Frauds.  Hartwell  v.  Black,  48  111.  301; 
Gossee  v.  Jones,  73  id.  509;  Bailey  v.  Edmunds,  64  id.  125  ; 
Allen  v.  Webb,  64  id.  342. 

38— 9G  III. 
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The  payment  of  the  purchase  money  is  not  sufficient  to  take 
the  case  out  of  the  Statute  of  Frauds.  Temple  v.  Johnson, 
71  111.  16;  Story's  Eq.  Jur.  sec.  760. 

Possession  must  be  taken  under  the  parol  contract  relied 
on.  It  is  not  sufficient  that  he  was  in  possession  under  a 
prior  lease.  Wood  v.  Thornley,  58  111.  469;  Toe  v.  Toe,  3 
Grant's  Cases,  74. 

The  improvements  and  expenditure  incurred  must  have 
been  in  consequence  of  the  promise.  Bright  v.  Bright,  41 
111.  101. 

In  this  case  there  was  no  purchase  money  paid, — no  pos- 
session except  such  as  is  referable  to  possession  as  tenant  of 
his  father, — and  no  valuable  and  lasting  improvements  made. 
Unless  all  these  three  elements  concur,  no  relief  will  be 
granted.  Perkins  v.  Uadsell,  50  111.  216;  Sutherland  v.  Per- 
kins, 75  id.  339;  Temple  v.  Johnson,  71  id.  16. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  Elmer  Bohanan, 
Clara  B.  Bohanan,  and  Jannery  A.  Bohanan,  children  and 
heirs-at-law  of  James  W.  Bohanan,  in  the  circuit  court  of 
Peoria  county,  against  Major  S.  Bohanan,  to  enforce  the  con- 
veyance of  forty  acres  of  land  in  Peoria  county.  It  is  alleged 
in  the  bill  that  Martha  E.  Hovenden  was  married  to  James 
W.  Bohanan,  a  son  of  Major  S.  Bohanan,  in  September, 
1867;  that  he  and  his  wife  lived  in  the  same  house  with 
Major  S.  Bohanan  for  about  two  years,  and  rented  his  farm 
of  one  hundred  and  sixty  acres,  in  Peoria  county,  paying 
one-half  of  the  crops  as  rent;  that  during  the  time  the  father 
and  son  jointly  built  a  new  double  house  on  the  farm  for  the 
use  and  occupation  of  the  two  families. 

After  the  house  was  completed  it  was  occupied,  for  a  time, 
by  both  families,  but,  owing  to  some  disagreement  between 
the  families,  James  concluded  to  leave  the  home  and  move  to 
Nebraska.  Major  S.  Bohanan  opposed  this  movement'on  the 
part   of  James  and   tried   to   induce   him   not  to  go,  and   in 
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March,  1871,  promised,  if  he  would  stay,  to  buy  for  him  the 
north-east  quarter  of  the  south-east  quarter  of  section  32, 
township  9  north,  range  6  east,  in  Peoria  county,  the  land 
adjoining  the  one  hundred  and  sixty  acre  tract  owned  and 
occupied  by  Major  S.  Bohanan, — in  consideration  of  which 
offer,  James  agreed  not  to  go  away.  That  in  pursuance  of 
his  promise,  Major  S.  Bohanan  bought  the  forty  acre  tract 
and  obtained  a  deed  on  the  19th  day  of  February,  1872. 
That  upon  the  execution  of  the  deed,  which  was  made  to 
Major  S.  Bohanan,  James  took  possession  of  the  land  and 
commenced  to  make  improvements,  both  temporary  and  per- 
manent, thereon, — repaired  fences  and  buildings,  put  in  a 
pump,  and  plowed  and  cultivated  and  raised  a  crop  on  the 
land. 

It  is  also  alleged  that  some  time  after  the  execution  of  the 
deed,  James  learned  that  the  deed  was  made  to  his  father 
instead  of  himself;  that  he  then  saw  his  father,  who  prom- 
ised to  deed  the  land  to  him  as  soon  as  he  moved  on  it;  that 
it  was  then  the  understanding  that  James  should  move  on  the 
land  in  the  fall  of  1872;  that  on  the  6th  day  of  October, 
1872,  while  in  possession  of  the  land,  but  before  moving  on, 
James  died,  leaving  his  three  children,  the  complainants  in 
the  bill. 

In  the  answer  the  defendant,  Major  S.  Bohanan,  denies 
promising  to  buy  the  land  for  James  if  he  would  not  go  to 
Nebraska,  and  that  in  consideration  of  such  promise  James 
relinquished  his  purpose,  and  consented  to  remain  with  the 
defendant.  The  defendant  admits  that  he  agreed  to  purchase 
the  land  for  James,  with  the  condition  that  defendant  should 
have  the  use  of  it  during  his  life,  and  that  James  should 
move  upon  said  land  and  cultivate  all  of  said  defendant's 
land,  giving  him  rent  therefor.  The  defendant  also  sets  up 
and  relies  upon  the  Statute  of  Frauds. 

It  may  be  regarded  as  a  well  established  rule,  that  before  a 
court  of  equity  will  enforce  the  specific  performance  of  a 
contract  for  the  conveyance  of  land,  not  in  writing,  it  must 
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clearly  appear  that  a  contract  was  entered  into,  and  its  terms 
and  conditions  must  be  clearly  established  by  proof.  Hart- 
well  v.  Black,  48  111.  301. 

The  first  question  to  be  considered  is,  whether  a  contract 
has  been  established.  There  is  no  doubt  but  a  contract  was 
made  by  Major  S.  Bohanan  with  his  son  James  in  regard  to 
the  land,  but  there  is  a  controversy  between  the  parties  in 
regard  to  the  terms  of  the  contract.  The  complainants  con- 
tend the  land  was  to  be  conveyed  in  fee,  while  the  defendant 
claims  that  James  was  to  move  upon  and  occupy  the  land 
and  pay  rent  during  the  lifetime  of  defendant,  and  at  his 
death  have  the  fee. 

Martha  E.  Bohanan,  the  widow  of  James  Bohanan,  in 
substance  testified  that  after  their  marriage  they  lived  two 
years  on  defendant's  farm ;  that  her  husband  rented  his 
father's  farm  on  shares;  that  a  double  house  had  been 
erected,  in  which  the  families  resided.  On  account  of  diffi- 
culty between  the  two  families  her  husband  concluded  to 
move  to  Nebraska;  that  they  made  preparations  to  start, 
when  Major  S.  Bohanan  begged  them  to  stay,  and  said  if 
her  husband  would  stay,  he  would  buy  for  him  the  land  in 
question.  She  also  testified  that  James  accepted  the  offer 
and  gave  up  going  to  Nebraska.  "  When  her  husband  was 
about  to  start  for  Nebraska,  and  before  the  old  man  induced 
him  to  remain,  her  father,  George  Hovenden,  agreed  to  give 
him  $1000  to  start  him  in  Nebraska.  He  gave  up  this 
offer,  at  the  request  of  the  old  man,  and  accepted  his  in 
preference." 

Thomas  Clenils  testified,  in  substance,  that  in  the  spring 
of  1871,  James  talked  of  going  to  Nebraska,  and  he  under- 
stood from  him  and  his  father  that  the  reason  he  did  not  go 
was  that  his  father  purchased  for  him  a  forty  acre  tract  from 
Mrs.  Stand  even. 

William  Wykoff  testified  that  he  knew  James  was  going 
to  Nebraska  about  February,  1871,  and  learned  from  him  and 
his  father  that  the  reason  that  he  did  not  go   was  because  his 
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father  induced  him  to  remain  by  purchasing  for  him  forty 
acres  from  Mrs.  Standeven.  After  Mrs.  Standeven  moved 
away  from  the  forty  acre  tract,  he  saw  James  and  his  hired 
man  at  work  on  the  premises,  repairing  fences,  and  he  always 
understood  the  land  was  purchased  for  James. 

Mrs.  Standeven  testified,  "  I  sold  him  (Bohanan)  the  forty 
acre  tract  in  1871,  giving  him  a  bond  for  a  deed,  and  made 
him  a  deed  in  1872.  When  I  gave  him  the  bond,  he  said  he 
had  come  over  to  buy  my  land ;  that  James  had  engaged 
a  car  to  take  his  goods  to  Nebraska,  and  that  he  was  an  only 
son,  and  he  couldn't  bear  the  idea  of  James  going  away.  He 
said  James'  object  was  to  get  more  land,  and  that  he  was 
buying  this  forty  acre  tract  expressly  for  James;  that  he 
thought  James  would  remain  if  he  bought  the  land  for  him." 
She  also  testified,  when  she  delivered  the  deed  to  defendant, 
"  He  looked  at  it  and  said  it  was  made  out  to  the  wrong 
party,  that  it  should  have  been  made  to  his  son  James." 

George  T.  Wasson  testified  that  he  had  a  conversation  with 
Major  S.  Bohanan,  in  which  he  said  James  had  become  dis- 
satisfied and  talked  of  going  away.  He  asked  him  if  he 
would  stay  if  he  bought  for  him  the  Standeven  forty,  and  he 
said  he  would,  and  that  he  had  done  so. 

Other  evidence  of  a  similar  character  was  introduced,  but  it 
will  not  be  necessary  to  refer  to  it  here,  as  the  evidence  seems 
to  concur  in  the  fact  that  Major  S.  Bohanan  agreed  with  his 
son,  if  he  would  not  go  to  Nebraska,  to  give  him  the  land. 
It  is  true  that  the  defendant  in  the  bill  testified  that  James  was 
to  move  on  the  land  and  give  one-half  of  the  crop  during  the 
lifetime  of  the  witness,  and  at  his  death  have  the  absolute 
title,  and  in  this  he  is  corroborated  by  Edward  Bohanan,  his 
brother,  who  testified  that  in  1872  James  told  him  he  was  to 
move  on  the  land  and  farm  it  on  shares,  and  upon  defendant's 
death  he  was  to  receive  it  for  his  share;  but  the  preponder- 
ance of  the  testimony  is  clearly  opposed  to  this  view. 

The  testimony  of  the  widow  of  the  deceased  establishes  a 
contract  between   the   defendaut  and   his   son  James,   under 
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which  the  latter  gave  up  his  contemplated  removal  to  Ne- 
braska and  relinquished  an  offer  of  $1000  from  his  wife's 
father,  in  consideration  that  the  defendant  would  purchase 
and  convey  to  him  the  land  in  controversy.  In  pursuance 
of  the  contract  the  defendant  purchased  the  land  of  the 
owner,  and  James,  in  the  spring  of  1872,  went  into  the  pos- 
session and  made  improvements  on  the  property.  The  house 
was  repaired,  the  fences  fixed  up,  gates  made,  a  pump  put  in 
the  well,  and  other  improvements  of  a  like  character. 

A  parol  promise  to  convey  a  tract  of  land,  made  by  a  father 
to  the  son,  may  be  enforced  in  equity,  where  the  son  has 
taken  possession  of  the  land  under  the  contract  and  expended 
money  in  making  lasting  and  valuable  improvements.  Such 
a  promise  rests  on  a  valuable  consideration.  Bright  v.  Bright, 
41  111.  97;  Kurtz  v.  Hibner,  55  id.  514. 

Here,  James  Bohanan  not  only  entered  into  possession  of 
the  land  under  a  contract  with  his  father  that  he  should  have 
the  land,  and  made  improvements  thereon,  but  in  addition  to 
this  he  gave  up  an  offer  of  $1000  from  his  wife's  father,  in 
order  to  accept  and  avail  of  the  offer  his  father  had  made 
him.  The  relinquishment  of  this  $1000  may  be  regarded  as 
a  sufficient  consideration  for  the  conveyance  which  defendant 
agreed  to  make,  and  when  possession  was  taken  under  the 
contract,  no  reason  is  perceived  why  a  court  of  equity  would 
refuse  its  aid  to  compel  a  deed. 

The  decree   of  the  circuit   court  will   be  reversed,  and  the 

cause  remanded,  with  directions  to  render  a  decree  for  a  deed, 

as  prayed  for  in  the  bill. 

Decree  reversed. 
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Hiram  Gould  et  al. 
v. 
Emma  C.  Hendrpokson. 

Filed  at  Ottawa  November  17,  1880. 

1.  Purchaser  pendente  lite — holds  subject  to   the   decree.     A  decree   setting 

aside  a  conveyance  of  land  as  fraudulent  as  to    creditors,  is  conclusive  as  to 

the  character  of  the  deed  set  aside  against  a  purchaser  from  the  grantee  pen- 
dente lite. 

2.  Ejectment — defendant  in  execution  cannot  dispute  purchaser's  title.  The 
general  rule  is  that  a  purchaser  at  a  sheriff's  sale  comes  into  exactly  such 
estate  as  the  debtor  had,  and  when  the  debtor  is  sued  in  ejectment  by  the 
purchaser  under  the  execution  to  recover  possession,  he  can  not  dispute  the 
plaintiff's  title.  An  exception  to  the  rule  is,  that  if,  after  the  sale,  the  defend- 
ant in  execution  abandons  the  land,  and  afterwards  returns  to  it,  and  is  sued 
in  ejectment,  he  may  show  an  outstanding  title,  provided  he  shows  that  he 
has  taken  possession  and  holds  under  it,  and  the  same  rule  applies  to  a  pur- 
chaser holding  under  the  defendant  in  execution. 

3.  Where  one  derives  his  claim  of  title  and  possession  under  a  defendant  in 
execution,  whose  deed  to  an  intermediate  party  is  set  aside  for  fraud  as 
against  creditors,  and  the  land  is  sold  under  the  execution,  such  person  so 
claiming  under  the  defendant  in  execution  will  not  be  allowed  to  question 
the  regularity  and  sufficiency  of  the  title  of  the  defendant  in  the  execution. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

Messrs.  Haley  &  O'Donnell,  for  the  appellants : 

A  plaintiff  in  ejectment  must  recover,  if  at  all,  upon  the 
strength  of  his  own  title,  and  not  upon  the  weakness  of  the 
defendant's  title.  Marshall  v.  Barr,  45  111.  106  ;  Stewart  v. 
Button,  39  id.  91 ;  Hazen  v.  Porter,  45  id.  318. 

As  a  general  principle  an  outstanding  title  in  a  third  per- 
son superior  to  that  of  the  plaintiff  is  sufficient  to  defeat  a 
recovery  in  ejectment,  although  the  defendant  may  not  be 
able  to  connect  himself  with  such  title.  Rupert  et  al.  v.  Marie, 
15  111.  540;  Masterson  et  al.  v.  Cheek  et  al.  23  111.  72; 
Balance  v.  Flood,  52  111.  49. 
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Charles  Gould  was  not  a  party  to  the  judgment  upon  which 
the  execution  issued,  under  which  this  land  was  sold,  nor  was 
he  a  party  to  the  decree  setting  aside  the  conveyance  from 
the  judgment  debtor,  nor  was  he  a  tenant  of  such  party,  or  his 
grantee,  at  the  time  of  the  rendition  of  such  judgment  or 
decree,  and  therefore  is  not  estopped  from  setting  up  an  out- 
standing title. 

Messrs.  Barber  &  Randall,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

This  was  ejectment  in  the  Will  circuit  court.  Judgment 
was  for  the  plaintiff,  and  the  record  is  brought  here  by  the 
appeal  of  the  defendant. 

Appellee  claimed  by  virtue  of  a  sheriff's  deed  based  on  a 
judgment,  execution,  levy  and  sale,  and  also  of  a  decree  in 
chancery  in  aid  thereof,  declaring  a  prior  conveyance  of  the 
property,  by  the  defendant  in  execution,  fraudulent  and  void 
as  against  the  rights  of  the  plaintiff  in  execution. 

Appellant  asserts  that  he  claims  under  one  Mason,  but  he 
admits  that  Mason  was  never  in  possession  of  the  property, 
and  he  makes  no  proof  that  Mason  ever  had  any  title,  nor 
does  he  even  introduce  a  deed  from  him  purporting  to  convey 
the  property.  He  obtained  a  deed  of  conveyance  and  posses- 
sion of  the  property  from  his  grandfather,  James  Gould, 
while  the  bill  in  chancery,  to  declare  the  conveyance  from  the 
defendant  in  execution,  Hiram  Gould  to  said  James  Gould, 
fraudulent  and  void  as  against  the  rights  of  the  plaintiff  in 
execution,  was  pending.  The  possession  that  appellant 
obtained  was  that  given  by  Hiram  Gould,  the  defendant  in 
execution,  to  appellant's  grantor,  James  Gould,  and  it  is  that 
possession  which  is  sought  to  be  ousted  by  this  suit.  The 
pretended  claim  of  title  under  Mason  is  a  mere  myth,  having, 
so  far  as  is  disclosed  by  this  record,  nothing  but  naked  asser- 
tion upon  which  to  rest. 
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As  a  purchaser  from  James  Gould,  pendente  lite,  appellant 
is  concluded  by  the  decree  as  to  the  character  of  the  convey- 
ance from  Hiram  Gould  to  James  Gould.  Jackson  v.  Warren, 
32  111.  331 ;  Dickson  v.  Todd,  43  id.  504. 

The  question  attempted  to  be  raised  in  regard  to  the  regu- 
larity  and  sufficiency  of  the  conveyances  constituting  the  chain 
of  title  under  which  the  defendant  in  execution,  Hiram  Gould, 
was  originally  in  possession,  is  not  relevant.  The  general 
rule  is  that  the  purchaser  at  a  sheriff's  sale  comes  into  exactly 
such  estate  as  the  debtor  had;  and  when  the  debtor  is  sued  in 
ejectment,  by  the  purchaser  under  the  execution,  to  recover 
possession,  he  can  not  dispute  the  plaintiff's  title.  Ferguson 
v.  Miles,  3  Gilm.  358;  Hayes  et  aL  v.  Bernard,  38  111.  297. 
An  exception  to  the  rule  is  that  if,  after  sale,  the  defendant 
in  execution  abandons  the  land,  and  afterwards  returns  to  it, 
and  is  sued  in  ejectment,  he  may  show  an  outstanding  title, 
provided  he  shows  that  he  has  taken  possession  and  holds 
under  it.  Hayes  et  al.  v.  Bernard,  supra.  But  there  is  noth- 
ing in  this  record  to  bring  the  case  within  such  exception. 
The  possession  of  appellee  was,  as  before  observed,  obtained 
of  James  Gould,  and  it  is  not  shown  to  have  ever  been  aban- 
doned, and  a  subsequent  one,  under  a  different  claim  of  title, 
obtained. 

The  deed  from  Hiram  Gould  to  James  Gould  having  been 
found  to  be  fraudulent,  appellant  was  in  possession  under 
Hiram  Gould,  without  title  ;  and  since  Hiram  Gould  could 
not  set  up  an  outstanding  title  to  defeat  appellee,  appellant 
being  in  under  him  is  in  no  better  situation  to  do  so. 
Jackson  ex  dem.  Mastenv.  Bush,  10,  Johnson,  222;  Jackson 
v.  Horton,  4  id.  202 ;  Jackson  v.  Walker,  7  Cowen,  636 ; 
Sherry  v  Denn,  8  Blackford,  552. 

Perceiving  no  error  in  the  record  the  judgment  is  affirmed. 

Judgment  affirmed. 
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Franklin  Bennett  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  November  17,  1880. 

1.  Criminal  law — joinder  of  counts  in  indictment.  Counts  in  an  indictment 
may  properly  be  joined,  for  larceny,  the  buying  and  receiving  of  the  same  prop- 
erty, knowing  it  to  have  been  stolen,  for  the  defendant's  own  gain,  and  to 
prevent  the  owner  from  again  possessing  the  same,  and  in  like  manner,  and 
for  like  purpose,  with  receiving  and  aiding  in  the  concealment  of  the  same 
property;  and  a  trial  may  be  had  upon  all  of  the  counts,  and  the  prosecution 
will  not  be  required  to  elect  as  to  either  count,  the  charges  all  relating  to  one 
transaction. 

2.  Although  it  is  not  proper  to  include  separate  and  distinct  felonies  in 
different  counts  of  the  same  indictment,  it  is  allowable  to  state  the  same 
offence  in  different  ways,  although  the  judgments  on  the  several  counts  be 
different. 

3.  Evidence  in  criminal  cases — effect  of  statements  of  one  defendant  as  to  others. 
Where  three  persons  are  indicted  for  larceny,  the  statements  of  one  of  the 
defendants,  in  the  absence  of  the  others,  while  evidence  against  the  one  mak- 
ing them  should  not  affect  the  others,  and  when  offered  the  court  should  be 
asked  to  restrict  its  effect  entirely  against  the  party  making  such  statements. 
If  the  court  is  asked  to  rule  out  that  part,  of  them  relating  to  the  other  two 
defendants,  being  competent  against  one,  the  court  may  properly  refuse  to 
rule  out  any  part  of  it. 

4.  Same — what  accused  said  when  stolen  property  was  found  in  his  possession. 
Where  it  was  proved  on  the  trial  of  one  for  larceny,  by  a  witness,  that 
he  found  the  stolen  property,  and  that  two  of  the  defendants  went  with 
him  to  the  place  where  it  was  found:  Held,  that  the  defendants  had  the  right, 
when  called  as  witnesses,  to  state  what  they  said  as  to  how  they  came  by  the 
property,  and  it  was  error  to  refuse  to  allow  such  testimony. 

5.  It  is  a  well  settled  rule  that  what  explanations  a  person  makes  while  in 
the  possession  of  stolen  property,  at  the  time  of  finding  ife  in  his  possession, 
are  admissible  in  evidence  for  such  party,  as  explanatory  of  the  character 
of  his  possession,  and  it  is  for  the  jury  to  weigh  them  and  consider  whether 
they  were  made  in  good  faith,  and  were  true,  or  only  for  the  purpose  of 
self-exculpation. 

Weit  of  Error  to  the  Circuit  Court  of  Will  county ;  the 
Hon.  Francis  Goodspeed,  Judge,  presiding. 
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Messrs.  Haley  &  O'Donnell,  for  the  plaintiffs  in  error: 

When  an  indictment  is  founded  on  two  statutes,  it  will  be 
defective  if  it  concludes  against  the  form  of  the  statute.  If 
the  offence  is  created  by  one  statute,  and  a  penalty  is  fixed 
for  its  violation  by  another,  an  indictment  for  the  offence 
must  conclude  against  the  form  of  the  statutes.  State  v, 
Moses,  7  Blackf.  244;  Westwood's  case,  2  Hale's  P.  C.  173; 
Dingley  v.  Moore,  Cro.  Eliz.  750;  Broughton  v.  Moore,  Cro. 
Jac.  142. 

Several  felonies  can  not  be  joined  in  several  counts  of  the 
same  indictment.  1  Arch.  Cr.  Pr.  and  PI.  311;  Lazier 
v.  Commonwealth,  10  Gratt.  708;  Young  v.  Rex,  3  T.  K. 
98 ;  Commonwealth  v.  Manson,  2  Ash  in.  31 ;  State  v.  Abra- 
hams, 6  la.  117;  McGregg  v.  State,  4  Blackf.  101;  Lyons 
et  al  v.  The  People,  68  111.  271. 

When,  from  the  reading  of  the  indictment,  the  court  can 
see  that  two  separate  and  distinct  felonies  are  joined  in  sev- 
eral counts  of  the  indictment,  it  is  its  duty  to  compel  the 
prosecution  to  elect.  State  v.  Woodard,  21  Mo.  265;  Josephine 
v.  State,  39  Miss.  613. 

Or  the  court  will,  upon  motion,  quash  the  indictment, 
when  on  its  face  it  shows  a  misjoinder  of  offences  in  several 
counts  of  the  indictment.  1  Bish.  Cr.  Pr.  sec.  455;  State  v. 
Coleman,  5  Port.  32;  Nash  v.  State,  14  Smedes  &  M.  120; 
Mayo  v.  State,  30  Ala.  322 ;  Weinzorflin  v.  State,  7  Blackf.  188. 

If  the  acts  of  the  defendant  are  allowed  in  evidence,  his 
declarations  accompanying  such  acts  are  also  competent  evi- 
dence, as  explaining,  or  tending  to  explain,  such  acts  or  con- 
duct. Mack  v.  State,  Sup.  Ct,  Wis.  Feb.  1880;  Greenl.  Ev. 
sec.  108;  Comfort  v.  The  People,  54  111.  404;  Croff  v.  Ballin- 
ger,  18  id.  200;  Hardisty  v.  Glenn,  32  id.  62;  Bigg  v.  Cook, 
4  Gilm.  336;    Welch  v.  Louis,  31  111.  458. 

The  court  erred  in  permitting  the  prosecution  to  prove  the 
statements  of  Frank  Bennett,  made  nearly  five  weeks  after 
the  larceny,  and  in  refusing  to  exclude  this  evidence  as  against 
the  other  defendants.     1  Greenl.  Ev.  sees.  109,  110,  111. 
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Mr.  James  K.  Edsall,  Attorney  General,  for  the  People : 

1.  The  formal  objections  to  the  indictment  are  not  avail- 
able on  writ  of  error.     Criminal  Code,  §  411. 

2.  There  was  no  error  in  the  joinder  of  different  counts. 
1  Wharton's  Crim.  Law,  (7th  ed.)  §  416,  and  cases  therein 
cited. 

3.  Where  the  fact  is  true,  that  the  accused,  by  the  same 
act,  steals  not  only  a  horse,  but  other  personal  property,  there 
is  nothing  in  our  statute  which  requires  him  to  be  indicted 
separately  for  the  larceny  of  the  horse. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court  : 

This  was  an  indictment  against  Franklin  Bennett,  Frank 
Bennett  and  John  Pierce,  the  first  count  charging  them  with 
the  larceny  of  three  horses,  two  sets  of  harness,  and  one 
wagon;  the  second  with  buying  and  receiving  the  same  prop- 
erty knowing  it  to  have  been  stolen,  for  their  own  gain,  and 
to  prevent  the  owner  from  again  possessing  the  property;  the 
third,  for  in  like  manner,  and  for  like  purpose,  with  receiv- 
ing and  aiding  in  the  concealment  of  the  same  property. 

All  the  counts  charged  the  commission  of  the  offences  as 
on  the  same  day,  and  at  and  within  the  same  county. 

The  circuit  court  overruled  a  motion  by  the  defendants  to 
quash  the  indictment,  as  also  one  to  compel  the  prosecutor  to 
elect  upon  which  count  or  counts  he  would  proceed  to  trial, 
to  which  rulings  exceptions  were  taken. 

Upon  trial  all  the  defendants  were  convicted,  and  were 
sentenced  to  the  penitentiary. 

They  prosecute  a  writ  of  error  to  reverse  the  judgment. 

It  is  insisted  the  court  erred  in  not  quashing  the  indict- 
ment, or  compelling  the  prosecutor  to  elect  under  which 
count  of  the  indictment  he  would  proceed  to  trial. 

By  our  statute  the  punishment  for  larceny,  where  the  prop- 
erty stolen  exceeds  the  value  of  $15,  is  imprisonment  in  the 
penitentiary  not  less  than  one  nor  more  than  ten  years,  except 
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larceny  of  a  horse,  the  punishment  for  that  being  such  imprison- 
ment, not  less  than  three  nor  more  than  twenty  years,  and 
the  punishment  for  the  offences  charged  in  the  last  two  counts 
is  the  same  with  that  of  larceny  in  general,  imprisonment  in 
the  penitentiary  not  less  than  one  nor  more  than  ten  years; 
and  they,  equally  with  larceny,  by  our  statute,  are  made 
felonies. 

Although  it  be  not  proper  to  include  separate  and  distinct 
felonies  in  different  counts  of  the  same  indictment,  it  is  allow- 
able to  state  the  same  offence  in  different  ways  in  different 
counts,  although  the  judgments  on  the  several  counts  be 
different.     Lyons  et  al.  v.  The  People,  68  111.  273. 

We  do  not  consider  that  the  joinder  of  counts  in  this  indict- 
ment, is  in  violation  of  this  rule.  The  reason  of  the  rule 
against  the  joinder  of  counts  is,  that  such  joinder  may  perplex 
the  prisoner  in  his  defence,  or  prejudice  him  in  his  challenge 
of  the  jury.  There  could  not,  we  are  satisfied,  have  been  any 
such  effect  here.  The  counts  related  really  to  but  one  trans- 
action, the  charges  in  them  being  modified  to  meet  the  proof. 

In  The  People  v.  Rynders,  12  Wend.  426,  it  was  said  by 
the  court: 

"  That  there  would  be  an  incongruity  in  incorporating  in 
the  same  indictment  offences  of  a  different  character,  such, 
for  instance,  as  forgery  and  perjury,  can  not  be  denied,  and 
that  in  such  a  case  a  court  would  refuse  to  hear  a  trial  upon 
both,  there  can  be  no  doubt;  but  when  offences  of  the  same 
character,  differing  only  in  degree,  are  united  in  the  same 
indictment,  the  prisoner  may  and  ought  to  be  tried  on  both 
charges  at  the  same  time.  Such  is  this  case.  The  prisoner 
was  indicted  for  forging  the  check  and  also  for  publishing  it 
as  true,  knowing  it  to  be  false.  These  are  different  offences 
and  punished  with  different  degrees  of  severity,  but  were 
properly  united,  both  in  the  indictment  and  the  trial.  The 
prisoner  might  be  convicted  of  one  and  not  of  the  other." 

Stolen  property,  found  in  a  prisoner's  possession,  might 
tend  to  prove  him  guilty  of  a  larceny,  or  of  receiving  stolen 
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goods,  with  an  uncertainty  as  to  which,  and  it  would  be 
proper  in  an  indictment  to  add  counts  charging  each,  to 
meet  whatever  the  whole  proof  in  the  case  might  establish 
the  offence  to  be. 

In  1  Bishop's  Cr.  Prac,  in  note  to  sec.  449,  is  an  enumera- 
tion of  some  of  the  cases  in  which  joinder  of  offences  in 
felony  seems  to  be  permissible — it  being  understood  the  counts 
really  relate  to  one  transaction — among  which  is,  "a  count 
charging  a  larceny  with  a  count  for  receiving  stolen  goods/7 
citing  authorities;  and  see  1  Whart.  Cr.  Law,  7th  ed.  sec.  423. 
State  of  Missouri  v.  Danbert,  42  Mo.  242,  and  Maynard  v. 
State,  14  Ind.  427,  are  precedents  sustaining  a  joinder  of 
those  counts. 

Certain  statements  made  by  Frank  Bennett,  one  of  the 
defendants,  some  weeks  after  the  larceny  of  the  horses  in 
question,  were  introduced  in  evidence,  as  also  a  letter  written 
by  him  while  in  jail.  It  is  urged  as  error,  that  the  court 
refused  to  exclude  this  evidence  as  against  the  other  defend- 
ants. We  do  not  find,  from  the  record,  that  the  court  did  so 
refuse.  All  that  appears  with  regard  to  the  letter  is,  that 
when  it  was  offered  in  evidence,  objection  was  made  thereto 
on  the  ground  that  the  foundation  was  not  laid,  and  that  it 
was  not  competent. 

And  as  to  the  statements  made,  the  motion  was  to  rule  out 
that  part  of  them  relating  to  Franklin  Bennett  and  Pierce,  the 
other  defendants.  Now  all  this  evidence  was  competent  and 
proper,  as  against  Frank  Bennett  himself,  and  the  court  prop- 
erly refused  to  rule  out  any  part  of  it. 

We  do  not  think  it  was  proper  evidence  as  against  the  two 
other  defendants,  and  should  not  have  affected  them, — and  had 
the  court  been  asked  to  restrict  the  evidence  in  its  effect, 
entirely  to  Frank  Bennett,  and  refused,  we  would  hold  it  to 
have  been  error.  But  we  do  not  understand  that  as  the 
purport  of  the  request. 

The  witness  Hanna,  on  the  part  of  the  prosecution,  testi- 
fied to  having  found  the  harness    and  horses  alleged  to  have 
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been  stolen,  on  the  farm  of  Franklin  Bennett,  and  that  the 
Bennetts  accompanied  him  to  the  place  where  the  prop- 
erty was  found. 

After  the  direct  examination  was  concluded,  defendants' 
counsel  asked  the  witness  a  number  of  questions  in  regard  to 
what  the  Bennetts  said  to  him  at  the  time  they  went  with 
him  to  the  place  where  the  property  was,  and  showed  it  to 
him,  as  to  how  they  came  by  the  property. 

Franklin  Bennett,  one  of  the  defendants,  being  called  as  a 
witness  for  the  defence,  was  asked  to  state  what  conversation 
he  had  with  Hanna,  if  any,  accompanying  the  finding  of  the 
harness  and  horses,  as  above  stated,  his  counsel  offering  to 
prove  that  at  the  time  Hanna  came  to  Bennett's  house,  the 
latter  took  him  and  showed  him  the  harness  and  horses  in 
question,  and  told  him  how  he  came  by  them,  all  of  which 
questions  and  offer  of  testimony  the  court  excluded  and 
defendants  excepted.     In  this  there  was  error. 

The  having  of  the  property  in  the  defendants'  possession 
was  an  act,  and  it  was  introduced  in  evidence  as  making 
against  the  defendants. 

What  they  said  at  the  time  of  such  finding  of  the  property 
in  their  possession,  explanatory  of  the  possession,  were  decla- 
rations concomitant  with  the  act,  and  admissible  in  evi- 
dence as  part  of  the  res  gestce.  Comfort  v.  The  People,  54 
111.  404;  1  Greenlf.  Ev.  sec.  108. 

We  regard  it  as  the  well  settled  rule,  that  what  explana- 
tions a  person  makes  while  in  the  possession  of  stolen  prop- 
erty, at  the  time  of  the  finding  it  in  his  possession,  is 
admissible  in  evidence>  as  explanatory  of  the  character  of 
his  possession.  But,  as  said  in  Comfort  v.  The  People,  while 
such  declarations  are  admissible,  the  jury  are  not  required 
blindly  to  receive  them  as  true,  but  are  to  weigh  them  and 
consider  whether  they  were  made  in  good  faith  and  were  true, 
or  only  for  the  purpose  of  self-exculpation. 

It  may  be  suggested  that  inasmuch  as  the  defendants  were 
witnesses  in  their   own  behalf,  and  testified  as  to  how  they 
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came  by  the  possession  of  the  property,  the  error  of  the 
exclusion  of  the  testimony  was  thereby  obviated.  What  was 
said  on  the  subject  at  the  time  the  defendants  were  surprised 
with  the  finding  of  the  property  in  their  possession,  might 
weigh  more  with  the  jury  than  the  account  given  on  the  trial, 
after  there  had  been  full  time  and  opportunity  to  concoct  a 
favorable  story.  And  the  defendants  should  have  been  per- 
mitted to  testify  to  what  they  said  at  the  time  of  such  finding. 
They  were  entitled  to  have  given  in  evidence  their  declarations 
made  at  that  time  in  regard  to  their  possession  of  the  prop- 
erty. And  we  can  not  say  they  did  not  suffer  harm  from  the 
exclusion  of  such  declarations,  although  they  testified  at  the 
trial  in  regard  to  their  possession  of  the  property. 

For  the  error  indicated,  of  the  exclusion  of  evidence,  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Napoleon  B.  Brant,  Admr.  etc. 

v. 

John  Lill  et  al.  Exrs.  etc. 

Filed  at  Ottawa  November  17,  1SS0. 

1.  Appeal  from  Appellate  Court — revieiu  of  questions  of  fact.  On  appeals 
from  the  Appellate  Court  this  court  can  not  consider  any  controverted 
questions  of  fact,  excepting  in  criminal  cases,  and  cases  in  which  a  fran- 
chise or  freehold,  or  the  validity  of  a  statute  is    involved.* 

2.  Same — and  herein,  when  the  Appellate  Court  should  recite  the  facts  found. 
The  87th  section  of  the  Practice  act  imperatively  requires  the  Appellate 
Court,  on  making  a  final  determination  of  a  cause  as  the  result  wholly  or  in 
part  of  the  finding  of  the  facts  different  from  the  finding  of  the  trial  court, 
to  recite  in  its  final  order,  judgment  or  decree,  the  facts  found,  and  it  is 
error  not  to  make  such  recital. 

3.  When  the  Appellate  Court  fails  to  recite  any  facts  in  its  final  judgment, 
it    will    be    inferred  that  it  did  not  find  the  facts  differently  from  the  trial 

*0r  in  cases  in  chancery.  Gravett  v.  Davis,  92  111.  190;  Fanning  v.  Russell, 
94  id.  386. 
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court,  and  in  such  case,  if  it  simply  reverses  the  judgment  below,  without 
remanding  the  cause,  it  will  be  inferred  that  the  Appellate  Court  held  the 
facts  thus  found  did  not  constitute  a  cause  of  action,  or  that  taking  the  evi- 
dence in  the  record  it  did  not  prove  or  tend  to  prove  a  right  of  recovery.  In 
such  case  this  court  on  appeal  or  error  will  look  into  the  evidence  as  on  a 
demurrer  to  evidence,  and  if  it  proves  or  tends  to  prove  a  cause  of  action,  will 
reverse  the  judgment  of  the  Appellate  Court. 

Appeal  from  the  Appellate  Court  for  the  First  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  Thomas  A.  Mohan,  Judge,  pre- 
siding. 

Messrs.  Brandt  &  Hoffman,  for  the  appellant. 

Mr.  Sandford  B.  Perry,  and  Mr.  Wm.  A.  Montgomery, 
for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  claim  presented  for  allowance  in  the  county 
court  of  Cook  county,  by  IS".  B.  Brant,  administrator  of  the 
estate  of  David  Horen,  deceased,  against  the  estate  of  William 
Lill.  The  county-  court,  on  a  hearing,  rejected  the  claim, 
and  the  plaintiff  appealed  to  the  circuit  court,  where  several 
trials  have  been  had — the  last  one  resulting  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff  for  $20,000.  To  reverse 
this  judgment  the  defendants  appealed  to  the  Appellate  Court, 
where  the  judgment  was  reversed,  and  no  remanding  order 
entered.  For  the  purpose  of  reviewing  the  judgment  of  the 
Appellate  Court  the  plaintiff  has    brought  this  appeal. 

The  principal  part  of  the  argument  presented  for  our  con- 
sideration, by  counsel  representing  each  side  of  this  case,  in- 
volves the  consideration  of  controverted  questions  of  fact, 
which,  under  sec.  89  of  the  Practice  act,  Laws  of  1877,  p.  153, 
we  can  not  consider.  That  section  declares:  "The  Supreme 
Court  shall  re-examine  cases  brought  to  it  by  appeal  or  writ 
of  error  as  to  questions  of  law  only,  and  no  assignment  of 
error  shall  be  allowed  which  shall  call  in  question  the  deter- 
39—96  III. 
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ruination  of  the  inferior  or  Appellate  Courts  upon  controverted 
questions  of  fact  in  any  case,  excepting  those  enumerated  in 
the  preceding  section,"  which  are,  criminal  cases,  cases  in  which 
a  franchise,  a  freehold,  or  the  validity  of  a  statute  is 
involved.  It  is  therefore  plain,  under  this  section  we  can 
not  enter  upon  the  consideration  of  controverted  questions 
of  fact ; — the  circuit  and  Appellate  courts  are  the  proper  and 
only  forum  for  the  consideration  and  determination  of  these 
questions. 

It  is  urged  by  appellee  that  the  circuit  court  erred  in 
its  rulings  in  the  admission  of  evidence,  and  in  the  instruc- 
tions to  the  jury,  but  we  find  no  substantial  error  in  the 
record  in  this  regard,  and  it  is  apparent  the  Appellate  Court 
did  not  reverse  on  this  ground,  for  the  reason,  if  the  judg- 
ment was  reversed  on  account  of  any  error  that  occurred  on 
the  trial,  then  the  Appellate  Court  would  have  remanded  the 
cause  for  another  trial,  when  such  error  might  be  obviated. 

The  87th  section  of  the  Practice  act  (Session  Laws  1877, 
p.  153,)  requires  the  Appellate  Courts,  when  they  shall  make 
a  final  determination  of  a  case,  as  the  result  wholly  or  in  part 
of  the  finding  of  the  facts  concerning  the  njjtter  in  contro- 
versy, different  from  the  finding  of  the  court  from  which  the 
cause  was  brought,  "  to  recite  in  its  final  order,  judgment  or 
decree,  the  facts  as  found,  and  the  judgment  of  the  Appellate 
Court  shall  be  final  and  conclusive  as  to  all  matters  of  fact 
in  controversy  in  such  cause."  This  duty  is  imperative.  In 
this  case  the  Appellate  Court  reversed  the  judgment  of  the 
circuit  court  and  refused  to  remand  the  cause  for  further  pro- 
ceedings. And  the  court  has  not  recited  anv  facts  in  its  final 
judgment.  Having  failed  to  do  so,  we  must  infer  that  the 
Appellate  Court  did  not  find  the  facts  differently  from  the 
circuit  court. 

If,  then,  the  Appellate  Court  found  the  facts  in  the  same 
way  as  did  the  circuit  court,  then  we  must  infer  that  the  Appel- 
late Court  held  that  the  facts  thus  found  constitute  no  cause 
of  action,  that  taking  the  evidence  in  the  record,  it  did  not 
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prove  or  conduce  to  prove  a  right  of  recovery.  In  such  a 
case  we  will  look  into  the  evidence  as  we  would  on  a  demur- 
rer to  evidence,  and  if  it  proves  or  tends  to  prove  a  cause  of 
action,  we  must  reverse  the  decision  of  the  Appellate  Court. 
On  looking  into  the  evidence  we  see  that  it  did  tend  to  prove 
a  right  of  recovery,  and  if  the  facts  are  as  the  jury  have 
found  them,  there  was  a  cause  of  action,  and  the  Appellate 
Court  erred  in  holding  there  was  no  right  of  recovery  on  the 
facts  as  found  by  the  jury. 

Had  the  Appellate  Court  found  and  recited  in  its  judgment 
that  the  jury  found  the  facts  contrary  to  the  evidence,  we 
could  then  see  a  reason  for  reversing  the  judgment  of  the 
circuit  court.  But  having  found  the  facts  the  same  way,  it 
was  error  to  reverse  the  judgment  of  the  circuit  court. 

The  judgment  of  the  Appellate  Court  will  have  to  be 
reversed,  and  the  cause  remanded,  with  directions  to  that 
court  to  affirm  if  it  finds  the  facts  the  same  way  they  were 
found  in  the  circuit  court.  If,  on  the  other  hand,  the  Appel- 
late Court  finds  the  facts  different  from  the  finding  in  the  circuit 
court,  and  finds  no  recovery  can  be  had  on  the  evidence,  the 
facts  as  found  by  the  Appellate  Court  should  be  recited  in 
the  final  judgment,  as  required  by  the  statute,  and  the  judg- 
ment of  the  circuit  court  reversed,  or  reversed  and  remanded, 
as  in  the  opinion  of  that  court  may  be  proper.  In  every  case 
where  the  judgment  is  reversed,  and  no  remanding  order 
entered,  the  facts  as  found  should  be  recited  in  the  final  judg- 
ment, and  incorporated  in  the  record. 

The  costs  in  this  court  will  be  equally  divided  between 
appellant  and  appellees. 

Judgment  reversed. 
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Lucius  B.  Otis 

v. 
Jacob  Gross. 

Filed  at   Ottawa  November  20,  1880. 

1.  Bank — deposit  under  order  of  court  —  when  not  entitled  to  preference. 
Where  the  clerk  of  a  court,  under  an  order  of  the  court,  making  a  bank  a 
depositary  of  court  funds,  and  of  funds  of  its  officers,  makes  a  deposit  of.  funds 
belonging  to  the  court  in  such  bank,  and  the  bank  afterwards  becomes  insol- 
vent, and  the  deposit  was  not  a  special  one,  or  a  mere  naked  bailment,  and  there 
is  no  means  of  identifying  the  money  deposited,  even  if  the  assets  of  the 
bank  are  in  the  hands  of  a  receiver,  it  is  error  to  require  the  receiver  to 
pay  such  deposit  in  full,  and  the  clerk  must  share  pro  rata  with  other 
depositors  and  creditors  of   the  bank. 

2.  Same — whether  deposit  is  general  or  special.  Where  moneys  deposited  in 
a  commercial  savings  bank  were  not  kept  separate  from  the  general  funds  of 
the  bank,  or  distinguished  therefrom,  and  the  entries  of  the  same  upon  the 
bank  books,  and  upon  the  deposit  book  of  the  officer  making  the  deposit,  were 
the  same  as  with  all  other  depositors,  except  that  no  interest  was  to  be  paid 
thereon,  it  was  held,  that  the  deposit,  though  made  under  a  general  order  of 
the  court,  was  not  a  special  one,  or  a  mere  bailment,  and  that  the  money  so 
deposited  became  that  of  the  bank,  which  was  liable  for  its  repayment  the 
same  as  to  any  other  depositor  or  creditor. 

3.  Receiver — power  of  court  to  direct  payment  out  of  funds  in  his  hands. 
Where  the  court  places  the  assets  of  an  insolvent  bank  in  the  hands  of  a 
receiver,  it  is  for  the  benefit  of  all  the  creditors  of  the  corporation,  to  be 
administered,  distributed  and  paid  according  to  the  equitable  claims  of  all 
such  creditors,  and  such  act  can  not  affect  or  change  in  the  slightest  degree 
the  rights  of  a  single  creditor,  and  the  fact  that  the  court  has  acquired  posses- 
sion of  the  assets  and  funds,  confers  no  legal  right  to  retain  its  own  gen- 
eral deposits  in  full,  where  the  moneys  deposited  under  its  direction  with 
the  bank  can  not  be  identified. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  William  H.  Barnum,  Judge,  pre- 
siding. 

Mr.  J.  L.  High,  for  the  appellant: 

1.  Money  deposited  with  a  bank  on  general  deposit 
becomes  the   funds  of  the   bank,  undistinguishable   from   its 
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general  funds,  and  the  relation  between  the  bank  and  its 
depositor  is  merely  that  of  debtor  and  creditor.  Morse  on 
Banking,  30,  and  cases  cited;  In  re  Mutual  Building  Fund 
Society,  15  Bank.  Eeg.  44. 

2.  Trust  funds  deposited  with  a  bank,  or  delivered  upon 
bailment,  which  are  mingled  with  the  general  funds  of  the 
bank,  or  other  bailee,  with  no  ear  mark  to  distinguish  them, 
can  not  be  recovered  in  specie  upon  the  insolvency  of  the  bank 
or  bailee.  The  depositor  has  no  specific  remedy  against  the 
bankrupt  estate,  but  must  come  in  pari  passu  with  other  cred- 
itors. Hill  on  Trustees,  531  ;  Bank  of  Commerce  v.  Russell, 
2  Dill.  215 ;  In  re  Janeway,  4  Bank.  Reg.  100;  In  re  Coan  <& 
Ten  Broeh  Carriage  Manufacturing  Co.  12  Bank.  Reg.  203; 
In  re  Mutual  Building  Fund  Society,  15  Bank.  Reg.  44. 

3.  A  deposit  of  court  funds  in  a  bank  which  is  made  the 
depositary  of  the  court,  the  fund  going  into  the  general  funds 
of  the  bank,  is  only  a  general  deposit  and  not  a  bailment. 
The  court  becomes  a  general  creditor  of  the  bank,  the  char- 
acter of  its  debt  not  being  different  from  that  of  other  creditors, 
but  with  a  summary  remedy  against  the  officers  of  the  bank 
upon  their  refusal  to  pay.  Upon  the  failure  of  the  bank  and 
an  assignment  of  its  effects,  the  court  can  not  recover  its 
deposit  in  specie  of  the  assignee,  and  is  only  entitled  to  a  divi- 
dend pari  passu  with  other  creditors.  In  re  Western  Marine 
and  Fire  Ins.  Co.  38  111.  289. 

4.  The  receiver  is  not  the  depositary  or  custodian  of  the 
court  funds,  nor  the  successor  of  the  bank  as  such  depositary 
or  custodian.  He  is  a  receiver  in  equity,  appointed  for  the 
benefit  of  all  the  creditors,  deriving  his  title  from  the  order 
of  his  appointment,  his  functions  being  defined  by  that  order 
and  by  the  practice  of  courts  of  equity.  Holding  the  fund  in 
trust  for  all  creditors,  payment  in  full  of  one  creditor  at  the 
expense  of  others  would  be  a  fraud  which  can  not  be  tolerated 
in  equity. 
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Messrs.  Gardner  &  Chandler,  for  the  appellee : 

1.  A  receiver  is  defined  to  be  an  indifferent  person 
between  the  parties,  appointed  by  the  court  on  behalf  of  all 
parties,  only  to  receive  the  thing  or  property  in  litigation 
pending  the  suit.  Baker  et  al.  v.  Backus,  Admr.  32  111.  95; 
Coates  v.  Cunningham,  80  id.  467. 

2.  The  appointment  of  a  receiver  gives  no  priority  or 
superiority  of  right  to  the  parties  upon  whose  application  it 
was  made.  It  has  no  effect  to  change  the  title  or  create  any 
lien  upon  the  property.  He  is  an  officer  of  the  court, 
and  acts  under  its  direction  and  control  in  disposing  of  the 
funds  coming  to  his  hands.  Ellis  v.  Boston,  etc.  Railroad  Co. 
107  Mass.  1. 

3.  As  a  general  rule,  he  is  responsible  for  his  official  acts 
only  to  the  court  appointing  him,  and  can  only  be  called  to 
account  by  that  court.  Colliding  v.  Butler,  4  Bissell,  22; 
Henry  v.  Kaufman,  24  Md.  1. 

He  can  not  be  sued  in  his  official  capacity,  except  by  leave 
of  the  court  appointing  him.  High  on  Receivers,  sec.  254  ; 
Wiswall  v.  Sampson,  14  How.  65;  Thompson  v.  Scott,  4  Dill. 
508. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  the  circuit  court  of  Cook  county,  by  an 
order  entered  on  its  records,  designated  the  State  Savings 
Institution  of  Chicago  as  the  depositary  of  moneys  in  the 
hands  of  the  officers  of  the  court  and  under  it's  control.  By 
resolution  the  bank  accepted  the  trust.  Subsequently,  the 
institution  failed,  and  its  officers  fled  to  avoid  criminal  prose- 
cution ;  and  the  institution  being  insolvent  to  the  amount 
of  $1,800,000  above  its  assets,  a  receiver  was  appointed  to 
take  charge  of  the  affairs  and  assets  of  the  bank. 

The  clerk  of  the  circuit  court,  Gross,  opened  an  account 
with  the  bank,  and  made  deposits  of  the  funds  under  the 
control  of  the  court,  as   occasion  required,  and  funds  were 
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drawn  out  when  needed  to  pay  litigants  and  as  directed  by 
the  court.  When  the  bank  failed,  there  was  deposited  and 
not  checked  out  of  the  bank  the  sum  of  $2597.43,  deposited 
by  the  clerk  of  the  court. 

A  dividend  of  ten  per  cent  on  the  debts  against  the  bank 
had  been  declared,  which  would  probably  nearly  exhaust  the 
assets,  which  the  clerk  refused  to  receive,  but  demanded  the 
full  amount,  insisting  the  deposit  was  a  special  fund,  and 
that  it  was  a  special  deposit.  It  is  admitted  that  the  corpor- 
ation was  authorized  to  do,  and  did  a  commercial  and  savings 
deposit  business;  that  when  this  fund  was  deposited  in  the 
bank,  it  was  made,  entered,  numbered  and  kept  on  the  books 
of  the  institution  in  like  manner  as  all  other  savings  deposits, 
except  as  to  payment  of  interest;  that  a  deposit  book  was 
given  to,  and  accepted  by  the  clerk,  in  which  these  deposits 
were  entered ;  that  it  was  the  same  in  character  and  form  as 
the  deposit  books  given  to  other  depositors,  and  the  funds 
deposited  by  the  clerk  were  entered  in  his  book  in  like  man- 
ner as  in  all  other  cases,  and  the  money  thus  received  was 
mingled  with  the  general  funds  received  and  held  by  the 
institution,  and  was  in  no  manner  ever  kept  separate  or 
apart  from  the  general  funds  or  distinguished  therefrom. 
The  order  of  the  court  did  not  require,  nor  did  the  resolution 
of  the  directors  agree  that  it  should  be  kept  separate. 

The  clerk  filed  a  petition  against  the  receiver  to  have  this 
declared  a  trust  fund,  and  to  have  the  full  amount  of  the 
deposit  paid  to  him.  And  on  the  facts  here  stated  the  circuit 
court  made  an  order  that  the  receiver  should  so  pay  it.  He 
thereupon  perfected  an  appeal  to  the  Appellate  Court  for  the 
First  District,  where,  on  a  hearing,  the  order  of  the  circuit 
court  was  affirmed,  and  he  brings  the  record  to  this  court  and 
urges  a  reversal. 

From  the  facts  in  this  case,  it  is  manifest  that  this  was  not 
a  special  deposit  or  a  mere  bailment.  The  money,  when  depos- 
ited, was  commingled  with  the  general  funds  of  the  bank,  as 
was  that  of  other  depositors.  It  was  not  agreed  to  or  directed 
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to  be  kept  separate  as  a  fund.  It  then,  as  others,  became  the 
funds  of  the  bank  for  the  paying  of  the  amount  for  which  it 
became  indebted,  as  did  that  of  other  depositors.  Had  it 
been  placed  in  a  separate  package  and  so  deposited,  and  never 
mingled  with  the  funds  of  the  bank,  or  had  it  been  so  kept 
that  its  indentity  could  be  established,  it  would,  no  doubt, 
have  been  different. 

In  such  a  case,  the  title  and  property  in  the  money  would 
not  have  changed  or  vested  in  the  bank,  and  it  would  have 
been  a  simple  bailment,  presenting  no  difficulty.  It  then 
would  have  been  plain  that  the  court  could,  and  it  would 
have  been  its  simple  duty  to  require  the  receiver  to  pay  it  to 
the  clerk,  but  as  it  was  mingled  with  and  became  a  part  of 
the  common  fund,  and  the  bank  a  debtor  therefor,  a  different 
question  is  presented.  Nor  do  we  think  that  the  fact  there 
was  no  agreement  to  pay  interest  on  the  deposit,  of  suffi- 
cient importance  to  change  the  character  of  the  deposit  to  a 
bailment.  That  was  a  mere  incident  to  the  transaction  not 
sufficient  to  control  its  nature. 

In  the  case  of  In  re  Western  Mar,  and  Fire  Ins.  Co. 
38  111.  289,  it  was  held  that  when  a  court,  by  order,  appoints  a 
particular  person  a  depositary  of  the  funds  under  the  control 
of  the  court,  and  such  person,  knowing  of  the  order,  accepts 
the  deposit,  he  becomes,  pro  hae  vice,  an  officer  of  the  court. 
And  the  court  may  make  an  order  for  him  to  pay  the  money, 
and  if  he  fails  to  do  so  without  showing  some  sufficient  rea- 
son, he  may  be  proceeded  against  as  for  a  contempt,  and 
the  same  rule  would  apply  to  a  corporation  and  its  offi- 
cers, having  the  means  of  payment  in  their  hands  belonging 
to  the  corporation,  and  if  they  should  refuse  to  pay,  they 
might  be  proceeded  against  for  a  contempt. 

But  it  was  there  also  said  that  if  the  depositary  becomes 
insolvent,  and  should  make  an  assignment  for  the  benefit  of 
creditors,  the  assignee  is  not  a  quasi  officer  of  the  court 
and  could  not  be  proceeded  against  for  contempt. 
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It  was  also  held,  in  that  case,  that  such  a  deposit  was  not 
a  bailment,  but  became  a  debt  due  the  court,  and  that  the 
claim  of  the  court  for  its  deposit  was  of  no  higher  grade  or 
superior  equity  than  claims  of  other  creditors,  and  was  required 
to  take  a  pro  rata  dividend. 

That  case  was  like  this  in  all  of  its  facts,  except  that  there 
the  officers  of  the  bank  had  no  knowledge  that  the  court  had 
made  the  company  the  depositary,  and  there  the  corporation 
made  an  assignment  for  the  benefit  of  creditors,  whilst  in 
this  case,  the  court  appointed  a  receiver  to  administer  the 
assets  for  the  benefit  of  creditors.  This  diversity  in  the  facts 
in  the  two  cases,  we  regard  as  being  unimportant  and  as  hav- 
ing no  controling  effect  on  the  decision  of  this  case.  The 
only  effect  of  the  notice  to  the  officers  that  the  bank  was 
designated  as  a  depositary,  was  to  render  them  liable  to  be 
punished  for  a  contempt.  The  receiver,  like  the  assignee, 
took  the  assets  for  the  benefit  of  the  creditors  of  the  bank. 

But  it  is  said  the  receiver  is  an  officer  of  the  court,  and  by 
his  appointment  he  became  the  custodian  of  the  entire  funds, 
to  hold  and  pay  out  under  the  direction  of  the  court;  that 
his  possession  became  and  is  that  of  the  court,  and  he  can 
only  administer  the  fund  strictly  under  the  direction  of  the 
court,  and,  having  possession  of  the  fund,  the  court  has  power 
to  order  its  payment  by  the  receiver,  and  on  his  failure  he 
may  be  proceeded  against  as  might  the  officers  of  the  bank. 
It  is  true,  if  he  was  so  ordered  and  refused  to  obey,  he  might 
be  punished  as  for  a  contempt  in  disobeying  the  order.  He 
would  not  be  thus  punished  for  the  default  of  the  bank  offi- 
cers, but  for  his  own  fault. 

But  the  controling  question  in  the  case  is,  whether,  under 
the  circumstances  of  this  case,  the  court  had  the  legal  right 
to  make  the  order.  When  the  court  seized  the  fund,  it  did 
so  for  the  benefit  of  the  creditors  of  the  bank.  The  court, 
by  its  receiver,  took  possession  of  the  property,  and  did  so 
to  be  administered,  paid  and  distributed  according  to  the 
equitable  claims  of  all  the  creditors  of  the  bank.  By  appoint- 
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ing  the  receiver  and  placing  the  fund  in  his  hands,  none,  the 
slightest,  change  occurred  in  the  rights  of  a  single  creditor, 
not  even  the  court,  as  a  depositor. 

It  became  the  duty  of  the  court  to  distribute  the  fund 
according  to  the  rights  of  all  creditors  as  they  then  existed. 
If  it  was  then  right,  according  to  equitable  principles,  to 
order  that  deposit  to  be  paid  in  full  and  others  but  a  per  cent 
on  their  debts  and  deposits,  the  court  should  have  so  ordered, 
but  if  such  was  not  the  legal  duty,  the  mere  fact  that  the  court 
has  acquired  the  possession  of  the  fund  confers  no  legal  right 
to  retain  its  deposit  in  full  from  the  fund. 

The  deposit,  when  made,  passed  into  and  became  a  part  of 
the  common  fund  of  the  bank,  as  it  was  no  doubt  intended, 
and  the  clerk  thereby  acquired  a  legal  and  not  an  equitable 
claim  against  the  bank.  His  claim  became  the  same  and  no 
more  than  that  of  the  other  depositors — purely  legal.  It 
became  an  equitable  demand  for  the  first  time  when  the  court 
seized  the  fund  for  distribution  among  the  creditors.  And  as 
all  of  the  claims  were  legal  and  on  the  same  footing,  and,  so 
far  as  shown,  no  one  having  a  superior  natural  equity,  the 
court  was  required  to  adopt  the  rule  that  equality  is  equity, 
and  distribute  the  funds  amongst  all  pro  rata.  Each  person, 
on  becoming  a  creditor  by  deposit,  loan,  or  otherwise,  had  the 
legal  right  to  full  payment  of  his  entire  debt,  but,  the  fund 
being  wholly  insufficient  for  the  purpose,  equity  requires  each 
should  receive  his  proportion  of  his  debt. 

The  mere  fact  that  this  was  a  fund  in  court  does  not  give 
the  claim  of  the  court  a  preference  over  other  just  claims.  It 
may  be  a  misfortune  and  a  great  hardship  that  the  money 
was  deposited  in  this  institution,  but  it  is  equally  so  that  the 
other  creditors  were  so  unfortunate  as  to  repose  confidence  in 
dishonest  or  incompetent  men,  and  deposit  their  means  with 
them. 

As  this  was  not  made  a  special  deposit,  or  a  mere  naked 
bailment,  and  there  being  no  means  of  identifying  the  money 
deposited,  even  if  it  is  in  the  hands  of  the   receiver,  it   must 
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share  the  fate  of  the  claims  of  other  depositors,  and  the  clerk 
must  share  pro  rata  with  other  depositors.  The  order  of  the 
circuit  court  was  erroneous,  and  the  judgment  of  the  Appellate 
Court  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


The  Lamar  Insurance  Company 
p. 
E.  Gulick. 

Filed  at  Ottawa  November  20,  1880. 

1.  Appeal  from  an  Appellate  Court — of  the  certificate  required.  No  appeal 
lies  from  an  Appellate  Court  to  this  court  in  an  action  of  assumpsit  when 
the  litigation  involves  a  less  sum  than  $1000,  there  being  no  franchise  or 
freehold  or  the  validity  of  any  statute  involved,  and  when  the  judges  of  the 
Appellate  Court  make  no  certificate  that  the  case  "involves  questions  of  such 
importance,  either  on  account  of  the  principal  or  collateral  interests,  as  that  it 
should  be  passed  upon  by  the  Supreme  Court." 

2.  A  certificate  by  the  Appellate  Court  that  the  reasons  for  granting  an 
appeal  in  such  a  case  are  on  account  of  the  large  number  of  suits  and  the 
large  number  of  interests  dependent  upon  the  final  result  of  the  suit,  is  not 
sufficient  to  confer  jurisdiction  upon  this  court. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Shufeldt  &  Westover,  for  the  appellant. 

Mr.  R.  H.  Forrester,  and  Mr.  W.  D.  Cunningham,  for 

the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  appeal  must  be  dismissed  for  the  reason  no  appeal  lies 
in  such  cases.  The  action  is  in  assumpsit,  and  the  litigation 
concerns  a  less  sum  than  $1000,  and  no  franchise  or  freehold 
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or  the  validity  of  any  statute  is  involved.  Nor  is  there  any 
certificate  by  the  judges  of  the  Appellate  Court  allowing  the 
appeal,  that  the  case  "  involves  questions  of  law  of  such  im- 
portance, either  on  account  of  principal  or  collateral  inter- 
ests, as  that  it  should  be  passed  upon  by  the  Supreme  Court." 
It  is  certified  to  us  that  the  reason  for  granting  the  appeal 
is  "on  account  of  the  large  number  of  suits,  and  the  large 
number  of  interests  dependent  upon  the  final  result  of  this 
suit."  The  statute  has  not  made  the  "  reasons"  assigned, 
a  cause  for  granting  appeals  in  such  cases,  and  the  certificate 
made  by  the  judges  of  the  Appellate  Court  is  not  sufficient 
to  confer  jurisdiction  on  this  court. 

The  appeal  will  be  dismissed. 

Appeal  dismissed. 


The  Metropolitan  City  Railway  Company 

v. 

The  City  of  Chicago. 

Filed  at  Ottawa  November  20,  1880. 

1.  Chancery  jurisdiction — to  prevent  public  nuisances.  A  court  of  equity 
has  jurisdiction  on  the  application  of  the  State  government  to  restrain  the  plac- 
ing of  an  obstruction  in  or  upon  public  highways,  streets,  bridges,  public 
grounds  and  navigable  waters;  and  the  legislature  having  committed  a  portion 
of  its  sovereignty  to  municipalities,  such  as  cities,  towns  and  villages  in 
respect  to  streets,  highways  and  public  grounds  within  their  limits,  they  are 
invested  with  the  authority  of  the  State  in  this  respect  and  may  maintain  a 
bill  in  equity  to  restrain  an  obstruction  of  streets,  etc.,  in  their  limits. 

2.  Street  railway — consent  of  local  authorities.  Under  the  constitution  of 
this  State  the  legislature  can  not  grant,  the  right  to  construct  and  operate  a 
street  railroad  within  any  city,  town  or  incorporated  village  except  by  requir- 
ing the  consent  of  the  local  authorities  having  control  of  the  streets  or  high- 
ways proposed  to  be  occupied  by  such  street  railroads,  and  this  applies  to 
horse  railways. 

3.  Same — publication  of  notice.  Under  the  "  act  in  regard  to  horse  and 
dummy  railroads,"  approved  March  9,  1874,  the  city,  town  or  village  author- 
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ities  are  prohibited  from  giving  consent  to  construct  and  operate  a  horse 
railroad  in  the  streets,  unless  at  least  ten  day's  public  notice  of  the  time  and 
place  of  presenting  the  petition  shall  first  have  been  given  by  publication 
in  some  newspaper  published  in  the  city  or  county  where  such  road  is  to  be 
constructed.  The  publication  of  the  report  of  a  committee  recommending  the 
granting  of  such  leave,  ten  days  before  the  adoption  of  an  ordinance  author- 
izing the  construction  of  such  a  road,  and  the  publication  of  the  ordinance, 
is  not  a  compliance  with  the  statute. 

Appeal,  from  the  Appellate  Court  for  the  First  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook   County;  the  fcHon.  W.  H.   Barnum,  Judge,  presiding. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  and  Mr. 
D.  L.  Hough,  for  the  appellant : 

That  a  court  of  equity  has  no  jurisdiction  to  enjoin  a  nui- 
sance until  the  question  is  settled  by  a  trial  by  jury  or  at  law, 
see  Dunning  v.  City  of  Aurora,  40  111.  82 ;  Murphy  v.  City 
of  Chicago,  29  id.  286;  City  of  Jacksonville  v.  Jacksonville 
Railway  Company,  67  id.  542;  Village  of  Watertown  v.  Cowan, 
4  Paige,  410 ;   C.  &  V.  R.  R.  Co.  v.  People,  92  id.  194. 

As  to  the  presumption  that  an  ordinance  was  passed  in  con- 
formity to  its  charter,  see  City  of  Covington  v.  Ludlow,  1  Mete. 
(Ky.)  298;  City  of  Lexington  v.  Headley,  5  Bush,  508; 
McCormick  v.  Bay  City,  23  Mich.  463;  Larrison  v.  Railroad 
Company,  11  id.  18. 

The  ordinance  granting  the  right  to  lay  the  tracks  on  the 
streets  was  adopted  and  approved  before  the  city  adopted,  by 
a  vote,  the  general  incorporation  law  of  1872,  which  required 
the  petition  of  the  owners  of  abutting  land,  representing 
more  than  one-half  of  the  frontage,  and  hence  was  properly 
adopted  without  such  petition. 

Again,  the  act  entitled  " Horse  and  Dummy  Railroads," 
passed  on  March  19,  1874,  being  subsequent  to  the  act  in 
relation  to  the  incorporation  of  cities,  etc.,  and  relating  solely 
to  the  establishment  and  operating  of  horse  and  dummy  rail- 
roads, and  presenting  for  the  first  time  in  our  legislation,  a 
complete  enactment  designed  to  regulate  that  whole  subject, 
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must,  of  course,  be  considered  as  repealing  any  provisions  of 
the  city  act  of  1872  inconsistent  with  those  found  in  the 
horse  and  dummy  act.  Culver  v.  Third  National  Bank,  64 
111.  534. 

It  is  contended  that  the  ordinance  is  void,  because  the 
license  runs  for  twenty-five  years,  when  by  the  terms  of  the 
horse  and  dummy  act  it  must  be  limited  to  twenty  years. 
When  a  power  is  given,  its  exercise  will  be  good  as  to  the 
extent  conferred,  and  only  void  as  to  the  excess.  1  Sug*  on 
Powers,  (3d.  Am.  ed.),  75;  State  v.  Allen,  43  111.  460;  Com- 
monwealth v.  Weiher,  3  Mete.  448;  4  Kent's  Com.  346. 

Mr.  C.  Beckwith,  and  Mr.  Joseph  F.  Bonfield,  for  the 

appellee : 

1.  The  complete  title  and  control  of  the  public  streets  is 
in  the  city  as  trustee  for  the  public.  The  power  and  duty  to 
prevent  illegal  encroachments  and  obstructions  is  vested  by 
law  in  the  municipal  corporation.  Moses  v.  Railroad  Co. 
21  111.  522;  Chicago  v.  Bumsey,  87  id.  348;  Northern  Trans- 
portation Co.  v.  Chicago,  99  U.  S.  635. 

2.  A  court  of  equity  has  jurisdiction  to  remove  clouds 
upon  and  quiet  the  title  of  a  municipal  corporation  to  public 
grounds,  streets  and  ,  highways,  to  restrain  encroachments 
therein,  and  acts  sought  to  be  performed  under  an  invalid 
ordinance.  City  of  Jacksonville  v.  Jacksonville  R.  R.  Co. 
67  111.  540;  Trustees  of  Watertown  v.  Cowan,  4  Paige,  510; 
Attorney  General  v.  Wilson,  1  Craig  &  Phillips,  1  ;  Attorney 
General  v.  Johnson,  Wilson's  Ch.  R.  (2,)  87:  Attorney  Gen- 
eral v.  Terry,  L.  R.,  9  Ch.  App.  423;  Attorney  General  v. 
Cohoes,  6  Paige,  133;  United  States  v.  Duluth,  1  Dillon,  469; 
Attorney  General  v.  Mayor,  etc.  1  Molloy,  103;  Attorney  Gen- 
eral v.  London,  8  Beav.  270;  Attorney  General  v.  Richards, 
2  Anstruther,  603;  Attorney  General  v.  Forbes,  2  Mylne  & 
Craig,  123;  City  of  Georgetown  v.  Alexandria  Canal  Company, 
12  Peters,  93;  People  v.  City  of  ?f.  Louis,  5  Gilm.  351. 
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3.  The  requisition  of  the  statute,  requiring  ten  days' 
notice  of  the  time  and  .place  of  presenting  the  petition  of  the 
appellant,  for  the  consent  by  the  city  to  the  use  of  the  streets 
for  horse  railroad  purposes,  is  jurisdictional ;  the  city  council 
could  acquire  no  jurisdiction  over  the  subject  matter  of  the 
petition  until  such  notice  was  published  and  presented  to  the 
council,  sitting  as  a  legislative  body.  People  v.  Hatch,  33 
111.  156;  People  v.  Starne,  35  id.  121;  Wharton  on  Evidence 
Vol.  2,  sec.  824.  and  note,  and  sec.  1310;  Clerk  v.  Wardwell, 
55  Me.  61;  Barnettv.  Wolfe,  70  id.  76;  Haywood  v.  Collins, 
60  id.  341;  Chestnut  v.  Marsh,  12  id.  173;  Turley  v.  Logan,  17 
id.  151  ;  Ryan  v.  Lynch,  68  id.  160. 

4.  If  the  journal  of  the  city  council  fails  to  show  that 
the  notice  of  publication,  being  a  jurisdictional  fact  required 
by  the  horse  and  dummy  act,  was  presented  to  the  council, 
that  record  is  conclusive  evidence  that  no  such  notice  was 
presented  to  that  body.  A  fact  which  should  be  a  matter  of 
record  can  not  be  proven  by  parol. 

The  city  council  "shall  keep  a  journal  of  its  own  proceed- 
ings. "  City  Charter,  sec.  40,  art.  3,  Cothran's  Rev.  Stat.  p. 
221. 

The  clerk  shall  attend  all  meetings  of  the  city  council, 
"and  keep  a  full  record  of  its  proceedings  in  the  journal." 
City  Charter,  sec.  81,  art.  6,  Cothran's  Eev.  Stat.  p.  237; 
People  v.  Hatch,  33  111.  156;  Barnett  v.  Wolfe,  70  id.  76; 
Sherwin  v.  Bugbee.  17  Vt.  339,  and  cases  cited  under  last 
preceding  point. 

5.  Before  any  legal  consent  could  be  granted  by  the  pas- 
sage of  a  valid  ordinance,  at  least  ten  days'  public  notice  of 
the  time  and  place  of  presenting  the  petition  of  the  company 
was  necessary  to  be  given,  by  publication  in  some  newspaper 
published  in  the  county,  and  the  failure  to  give  such  notice 
invalidates  such  ordinance.  Without  such  notice,  it  was  an 
act  ultra  vires  the  city  council.  Roberts  v.  Easton,  19  Ohio 
State,  78;  Swift  v.  City  of  Williamsburg,  24  Barb.  427;  Jef- 
fries v.  Swampscott,  105   Mass.  535;    Wilson  v.  Lyman,  119 
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Mass.  174;  Wamisit  Power  Company  v.  Allen,  120  Mass.  352; 
Lewiston  v.  Cumberland  County  Commissioners,  30  Maine,  19; 
2  Dillon  Mun.  Cor.  sees.  471,  643;  People  v.  Jackson  Comity, 
92  111.  441. 

6.  The  city  council  has  no  power  to  grant  the  right  to  lay 
down  railroad  tracks  on  the  streets  of  the  city,  except  upon 
a  petition  of  the  owners  of  the  land  abutting,  representing 
more  than  one-half  the  frontage  of  such  streets,  or  so  much 
thereof  as  is  sought  to  be  used  for  such  purpose.  Constitu- 
tion, art.  11,  sec.  4,  Cothran's  Rev.  Stat.  p.  28;  City  Charter, 
art.  5,  sec.  62,  clauses  24  and  90;  Roberts  v.  Easton,  19  Ohio 
State,  78,  and  cases  cited  under  last  preceding  point. 

7.  The  provision  of  the  city  charter  requiring  the  consent 
of  owners  of  abutting  land  representing  more  than  one-half 
the  frontage  of  such  portion  of  the  public  streets  as  is  used 
for  horse  railway  purposes,  was  not  repealed  by  implication 
bv  force  of  the  provisions  of  the  horse  and  dummy  act.  Town 
of  Ottawa  v.  County  of  LaSalle,  12  111.  339;  Bruce  v.  Schuyler, 
4  Gilm.  265;  Potter's  Dwarris,  and  notes  4  and  5,  154;  Ding- 
man  v.  People,  51  111.  277;  Bacon's  Ab.  title  Stat.  D.;  Bowen 
v.  Lease,  5  Hill,  221;  Kinney  v.  Mallory,  3  Ala.  626;  Hard- 
ing v.  Railroad  Co,  65  111.  90. 

8.  Although  the  ordinance  was  passed  by  the  city  council 
before  the  adoption  of  the  present  city  charter,  it  was  not 
accepted,  and  no  bond  was  filed  by  appellant  until  after  the 
new  charter  went  into  effect.  Until  the  bond  was  filed,  the 
ordinance  was  a  mere  proposition.  The  ordinance  having 
been  accepted,  and  the  bond  filed,  after  the  adoption  of  the 
act  for  the  incorporation  of  cities  and  villages,  whatever 
rights  were  then  acquired  were  subject  to  aud  limited  by  the 
provisions  of  the  new  charter.  State  v.  Dawson,  16  Ind.  40; 
Stone  v.  Wisconsin,  4  Otto,  181;  Aspinwall  v.  Daviess,  22 
How.  364;  Ricev.Radiman,  10  Mich.  125. 

9.  The  conditions  imposed  by  the  third  section  of  the 
horse  and  dummy  act,  and  upon  which  the  authority  to  occupy 
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the  streets  of  the  city  for  horse  railway  purposes  are  contin- 
gent, are  conditions  precedent  and  mandatory.  They  affect 
the  rights  of  third  persons,  and  of  the  public,  and  must  be  so 
construed.  Cowgill  v.  Long,  15  111.  202;  Supervisors  of  Ma- 
gara  v.  The  People,  7  Hill,  51 1 ;  Wheeler  v.  Chicago,  24  111.  107  ; 
Kam  v.  Footh,  70  id.  590;  Mix  v.  The  People,  72  id.  244;  Fow- 
ler v.  Perkins,  77  id.  271 ;  Boss  v.  The  People,  78  id.  375. 

10.  The  ordinance  is  void,  for  the  further  reason  that  said 
section  three  of  the  horse  and  dummy  act  also  provides  that  no 
consent  to  the  use  of  the  streets  for  railway  purposes  shall  be 
granted,  except  upon  the  condition  that  such  company  shall 
pay  all  damages  to  owners  of  property  abutting  upon  such 
streets,  such  compensation  to  be  ascertained  and  paid  in  the 
manner  provided  by  law  for  the  exercise  of  the  right  of  emi- 
nent domain.  The  ordinance  does  not  protect  abutting  own- 
ers, as  required  by  the  statute.  The  People  v.  Bchemerhorn, 
19  Bush,  559  ;  Clark  v.  Chance,  5  Mich.  154;  Andover  Turn- 
pike Company  v.  Gould,  6  Mass.  44;  Lund  v.  New  Bedford, 
121  Mass.  286.  Abutters  can  not  enjoin  the  laying  down  of 
tracks.  Peoria  and  Rock  Island  R.  R.  Company  v.  Schertz, 
84  111.  135;  Stetsen  v.  Chicago  and  Evanston  R.  R.  Company, 
75  id.  74. 

11.  The  city  council  had  no  power  to  authorize  the  con- 
struction of  a  street  railway  for  the  term  provided  by  the 
ordinance.  The  period  designated  was  about  five  years  in 
excess  of  the  statutory  limitation,  and  until  the  city  should 
elect  to  purchase  the  property  of  appellant  used  for  such  rail- 
way purposes.  These  provisions  being  dependent  upon  each 
other,  and  so  mutually  connected  as  to  be  inseparable  without 
changing  the  clear  intent  of  the  parties — one  part  being  void 
the  whole  must  fall.  Cooley  on  Const.  Limit.  177-8-9, 
216,  note;  Sedgwick  on  Stat,  and  Const.  Law,  413  and 
note;  Warner  v.  Charleston,  2  Gray,  98;  Austin  v.  Murray, 
16  Pick.  126;  1  La.  Ann.  113;  Hinze   v.  The  People,  92    111. 

407. 

40—96  III. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  brought  in  the  circuit  court 
of  Cook  county,  by  the  city  of  Chicago,  against  the  Metro- 
politan City  Railway  Company. 

The  bill  alleges  that  on  the  30th  day  of  April,  1875,  the 
common  council  of  the  city  of  Chicago  passed  an  ordinance 
purporting  to  license  said  company  to  occupy,  for  horse  rail- 
road purposes,  certain  streets  in  the  city;  that  the  ordinance 
is  void  for  several  reasons  stated  in  the  bill,  one  of  them 
being,  that  the  ordinance  was  passed  by  the  common  council 
without  ten  days'  public  notice  having  been  given,  as  required 
by  law,  in  some  newspaper  of  Chicago,  or  in  said  county  of 
Cook,  of  the  time  and  place  of  presenting  the  petition  of  the 
company  for  the  consent  of  the  council  to  locate  and  con- 
struct a  railway  upon  or  along  the  streets  in  the  ordinance 
mentioned;  that  on  the  13th  day  of  October,  1878,  the  com- 
pany undertook  to  lay  down  a  portion  of  its  track  on  Lake 
street,  and  would  have  done  so,  if  it  had  not  been  prevented 
by  the  police  force  of  the  city.  A  perpetual  injunction  is 
prayed,  enjoining  the  company  from  laying  down  tracks  and 
operating  cars  on  said  streets  by  virtue  of  such  alleged  void 
ordinance. 

Answer  and  replication  were  filed,  proofs  taken  and  cause 
heard,  and  a  decree  entered  in  favor  of  complainant.  The 
company  appealed  to  the  Appellate  Court  for  the  First  Dis- 
trict, and  that  court  affirmed  the  decree  of  the  circuit  court, 
and  the  company  prosecutes  a  further  appeal  to  this  court. 

The  jurisdiction  of  a  court  of  chancery  in  this  case  is 
denied  by  appellant. 

As  was  said  by  this  court,  in  The  People  v.  The  City  of  St. 
Louis,  5  Gilm.  351,  "  it  has  been  repeatedly  held  that  any 
erection  or  obstruction  placed  in  any  part  of  a  public  road 
or  street,  which  deprives  the  public  of  the  use  of  any  part 
thereof,  is  a  nuisance. "  This  is,  of  course,  where  no  authority 
is  given. 
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The  authorities  abundantly  establish  that,  upon  application 
of  the  government,  the  courts  of  chancery  of  England,  of 
this  State,  and  of  the  United  States,  will  respectively  exercise 
their  authority  to  restrain  the  placing  of  obstructions  in  or 
upon  public  highways,  streets,  bridges,  grounds  and  naviga- 
ble waters.  Attorney  General  v.  London,  8  Beav.  270;  Attor- 
ney General  v.  Richards,  2  Anstruther,  603;  Attorney  General 
Y.Forbes,  2  Myln.  &  Cr.  123;  Attorney  General  v.  Mayor,  etc. 
1  Molloy,  103 ;  City  of  Georgetown  v.  Alexandria  Canal  Co. 
12  Peters,  93;  United  States  wDuluth,  1  Dill.  469;  Trustees 
of  Water  town  v.  Cowan,  4  Paige,  510;  Attorney  General  v. 
Cohoes,  6  id.  133;  The  People  v.  The  City  of  St.  Louis  et  al. 
5  Gilm.  351;  City  of  Jacksonville  v.  Jacksonville  Railway  Co. 
67  111.  540. 

In  Attorney  General  v.  Forbes,  Lord  Cottenham  said,  with 
respect  to  this  question  of  jurisdiction:  "It  was  broadly 
asserted  that  an  application  to  this  court  to  prevent  a  nui- 
sance to  a  public  road  was  never  heard  of.  A  little  research, 
however,  would  have  found  many  such  instances.  Many 
cases  might  have  been  produced  in  which  the  court  has 
interfered  to  prevent  nuisances  to  public  rivers  and  to  public 
harbors;  and  the  court  of  exchequer,  as  well  as  this  court/ 
acting  as  a  court  of  equity,  has  a  well  established  jurisdiction 
upon  a  proceeding  by  way  of  information,  to  prevent  nui- 
sances to  public  harbors  and  public  roads,  and,  in  short,  to 
prevent  public  nuisances." 

In  the  City  of  Georgetown  v.  The  Alexandria  Caual  Co. 
12  Peters,  93,  the  CQiirt  say:  "  Besides  the  remedy  at  law, 
it  is  now  settled  that  a  court  of  equity  may  take  jurisdiction 
in  cases  of  public  nuisance  by  an  information  filed  by  the 
Attorney  General.  The  jurisdiction  has  been  finally  sus- 
tained, upon  the  principle  that  equity  can  give  more  adequate 
and  complete  relief  than  can  be  obtained  at  law." 

In  The  People  v.  The  City  of  St.  Louis  et  al.  5  Gilm.  351, 
which  was  a  case  of  an  injunction  to  prevent  an  obstruction 
in  the  Mississippi  river,  this  court  said:     "The  jurisdiction 
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of  the  court  over  the  subject  matter  of  the  suit  was  also 
undoubted.  The  court  of  chancery  may  grant  preventive  as 
well  as  remedial  relief,  and  this  may  be  done  where  the  act 
threatened  would  be  punishable  under  the  criminal  laws  as  a 
nuisance." 

The  State  has  a  like  control  over  highways,  streets  and 
public  grounds,  as  is  exercised  by  the  crown  in  England,  and 
may  have  like  remedies  against  persons  unlawfully  obstructing 
the  same.  A  portion  of  the  political  power  of  the  State  is 
committed  to  municipalities.  The  General  Assembly  of  this 
State  has  vested  in  cities,  villages  and  towns  the  right  to  con- 
trol the  use  of  highways,  streets  and  public  grounds  within 
their  respective  limits,  and  they  are  invested  with  the  authority 
of  the  crown  and  of  the  State,  in  this  respect,  to  file  bills  to 
prevent  and  remove  obstructions  from  the  streets,  highways 
and  public  grounds  under  their  control.  Trustees  of  Water- 
town  v.  Cowen,  4  Paige,  510;  City  of  Jacksonville  v.  Jacksonville 
Railway  Co.  67  111.  540. 

Appellant  concedes  that  under  certain  circumstances  chan- 
cery may  be  appealed  to  for  the  purpose  of  enjoining  a  nuisance, 
but  denies  that  those  circumstances  exist  in  the  present  case. 
It  is  said  that  a  railway  track  laid  down  in  a  street  is  not  to 
be  considered  as  per  se  a  nuisance  ;  that  it  depends  upon 
whether  authority  be  given  or  not ;  that  the  bill  here  is  based 
upon  the  theory  that  no  valid  leave  has  been  given,  because 
of  the  fact  that  the  ordinance  purporting  to  give  it  is  void  for 
want  of  notice  of  an  application  to  the  city  council  for  the 
passage  of  the  ordinance  having  been  published.  But  that 
it  is  contended  on  the  other  hand  that  notice  was  published  ; 
so  that  the  case  turns  upon  a  question  of  fact,  namely,  publi- 
cation or  no  publication  ;  upon  which  appellee  has  the  right 
to  the  decision  of  a  jury.  And  reference  is  made  to  the  case 
of  Dunning  v.  The  City  of  Aurora  et  al.  40  111.  481,  as  being 
conclusive  on  this  point  in  favor  of  appellee,  dwelling  upon 
an  expression  in  the  opinion  there,  "that  if  equity  were  to 
assume  jurisdiction   to   settle   the   right  and   to   abate  public 
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nuisances,  it  would  effectually  destroy  the  right  of  trial  by 
jury  in  this  class  of  cases."  That  was  a  case  really  between 
private  individuals,  the  bill  having  been  filed  by  Dunning, 
and  the  circumstances  might  very  properly  induce  the  court 
not  to  interfere  at  the  suit  of  Dunning  to  compel  the  removal 
by  persons  claiming  to  be  owners  of  a  row  of  buildings  they 
had  long  been  in  possession  of,  on  ground  which  Dunning 
claimed  to  be  a  public  street,  until  the  right  had  been  tried 
at  law. 

We  do  not  consider  the  decision  in  that  case  to  be  out  of 
harmony  with  that  we  make  in  the  present  case,  and  the  same 
of  C.  &  V.  R.  R.  Co.  v.  The  People,  92  111.  170,  cited  by 
appellee's  counsel. 

In  Attorney  General  v.  London,  supra,  the  case  of  an  infor- 
mation for  the  removal  of  an  alleged  obstruction  of  the  river 
Thames,  it  was  objected  by  the  defendant  that  so  much  of  the 
bill  as  sought  the  removal  of  the  obstruction,  if  it  was  not  a 
nuisance,  was  a  mere  ejectment  bill,  etc.,  and  that  there  was 
a  remedy  at  law. 

The  court  held  that  the  question  was  not  whether  there  was 
any  jurisdiction  in  such  cases  between  subject  and  subject, 
and  that  in  the  case  of  an  information  affecting  the  rights 
and  property  of  the  crown  the  court  of  chancery  had  juris- 
diction, notwithstanding  the  crown  might  have  proceeded 
at  law. 

In  Attorney  General  v.  Richards,  supra,  which  was  the  case 
of  an  information  on  the  equity  side  of  the  exchequer,  for 
restraining  further  erections  between  high  and  low  water 
mark  in  Portsmouth  harbor,  and  abating  those  made,  it  was 
urged  that  the  remedy  was  at  law,  but  the  court  held  that  the 
crown  might  proceed  in  equity,  notwithstanding  a  question 
of  fact  was  raised  as  to  its  title. 

In  Trustees  of  Watertown  v.  Cow  am,  supra,  the  point  was 
made  by  counsel  in  the  case  that  an  injunction  should  not 
have  been  granted  until  the  question  of  right  was  determined 
at  law,  but  the  chancellor  did  notice  this  point  in  his  opinion, 
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and  affirmed  the  final  decree  of  the  vice  chancellor,  perpetu- 
ally enjoining  the  defendants  from  building  upon  a  public 
square  and  street. 

The  circumstance  that  a  question  of  fact  is  raised  upon  the 
ground  of  jurisdiction,  which  it  is  desirable  and  more  fit  to 
have  tried  by  a  jury,  can  not  be  a  test  to  apply  to  determine 
that  chancery  should  not  take  jurisdiction.  If  it  were,  such 
jurisdiction  might  be  defeated  in  almost  any  case. 

It  is  the  duty  of  cities  to  keep  their  streets  in  good  repair 
and  condition,  and  for  failure  in  that  respect  they  are  held 
responsible  in  damages  for  any  injury  suffered  thereby.  They 
should  have  power  to  keep  the  streets  free  and  clear  from 
obstruction,  and  must  be  permitted  the  use  of  the  appropriate 
remedies  to  that  end.  We  do  not  consider  the  objection  to 
the  jurisdiction  as  well  taken. 

It  is  a  provision  of  the  constitution  of  the  State,  that  "no 
law  shall  be  passed  by  the  General  Assembly  granting  the  right 
to  construct  and  operate  a  street  railroad  within  any  city,  town 
or  incorporated  village,  without  requiring  the  consent  of  the 
local  authorities  having  the  control  of  the  streets  or  highways 
proposed  to  be  occupied  by  such  street  railroad."  Art.  11, 
Sec.  4. 

The  "Act  in  regard  to  Horse  and  Dummy  Railroads," 
approved  March  19,  1874,  provides  that  the  consent  of  a  city 
to  construct  and  operate  a  horse  railroad  in  its  streets  may  be 
granted  upon  the  petition  of  the  company  proposing  to  con- 
struct and  operate  such  road ;  "Provided,  no  such  consent  shall 
be  granted,  unless  at  least  ten  days'  public  notice  of  the  time 
and  place  of  presenting  such  petition  shall  have  been  first 
given  by  publication  in  some  newspaper  published  in  the  city 
or  county  where  such  road  is  to  be  constructed,"  etc. 

It  is  admitted  by  appellee's  counsel  that  such  a  publication 
of  notice  was  necessary.     Was  it  made? 

There  was  introduced  in  evidence  a  certified  copy  of  portions 
of  the  journal  of  the  city  council  purporting  to  contain  all 
the  proceedings  of  the  city'council  in  any  manner  relating  to 
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appellant  or  its  application  to  lay  tracks  in  the  streets  men- 
tioned in  the  ordinance. 

Those  proceedings  do  not  show,  and  make  no  allusion  to, 
the  publication  of  any  notice  precedent  to  the  introduction 
or  passage  of  the  ordinance  authorizing  appellant  to  lay 
tracks.  There  is  nothing  of  the  kind  among  the  papers  per- 
taining to  the  matter. 

The  company  introduced  the  testimony  of  two  of  the 
aldermen,  O'Brien  and  Stout,  who  were  on  the  committee  to 
which  the  ordinance  was  referred,  and  of  one  of  the  directors 
of  the  company,  Mr.  Mahoney. 

O'Brien  says:  "I  will  not  swear  positively  there  was  such 
a  certificate  of  publication  of  notice  before  the  committee  on 
railroads,  but  to  the  best  of  my  opinion  there  was." 

Stout  says  he  recollects  the  introduction  of  the  ordinance 
and  publication  in  a  newspaper  of  an  intention  to  apply  to 
the  common  council  for  the  passage  of  such  ordinance; 
that  it  was  his  impression  the  advertisement  was  attached  to 
the  ordinance. 

Mahoney  testifies  that  he  saw  the  advertisement  of  the 
notice;  that  the  ordinance,  after  it  was, drawn  up  ready  to  be 
presented  to  the  city  council,  was  delayed  some  time  in  order 
to  have  the  notification  given. 

This  is  substantially  all  the  testimony  going  to  show  notice 
was  published. 

It  was  shown,  on  the  part  of  the  city,  that  there  were  some 
125  newspapers  published  in  the  city  of  Chicago  and  county 
of  Cook,  in  March,  1875,  and  that  after  a  thorough  examina- 
tion of  the  files  of  nearly  all  of  them,  it  could  not  be  found 
that  the  notice  was  published. 

Those  not  examined  were  a  very  few  obscure  sheets,  in 
which  there  is  no  probability  such  a  notice  would  be  pub- 
lished. 

It  is  shown  further,  that  on  the  7th  day  of  May,  1875, 
four  days  after  the  ordinance  was  approved,  it  being  approved 
May  3,  1875,  some  attorney  applied  for  the  company  to  Mr. 
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Moody,  the  deputy  city  clerk,  for  a  certified  copy  of  the 
ordinance,  and  caused  Mr.  Moody  to  insert  in  the  certificate 
of  the  copy  the  statement  that,  "Due  notice  has  been  given, 
by  publication,  of  the  presentation  of  the  petition  for  said 
ordinance."  Mr.  Moody  testifies  that  at  the  time  he  wrote 
that  out  he  did  not  know  that  it  was  true  or  not;  that  he 
had  no  evidence  that  such  notice  had  been  published;  that  he 
searched  the  papers  for  the  purpose  of  ascertaining,  and 
refused  to  sign  the  certificate,  remarking  to  the  attorney  that 
he  himself  would  have  to  get  Mr.  Forrest,  the  city  clerk,  to 
sign  it.  The  deputy  had  authority  to  sign  Mr.  Forrest's 
name  to  such  papers,  and  it  was  his  custom  to  do  so  in  a 
majority  of  cases. 

Mr.  Forrest  testifies  to  his  signature  to  the  certificate; 
that  he  did  not  know  at  the  time  notice  had  been  published ; 
that  he  did  not  know  the  contents  of  the  certificate  when  he 
signed  it,  and  that  it  was  his  custom  to  sign  papers  coming 
from  Mr.  Moody  without  examination,  the  latter  being  in 
charge  of  the  office.  Had  there  been  at  that  time  a  notice  in 
existence,  we  can  not  but  think  an  attorney  acting  for  the 
company  would  not  have  rested  upon  a  certificate  with  the 
signature  thereto  obtained  in  such  a  way;  but  with  attention 
called  to  the  absence  of  a  notice  from  the  files,  and  aware, 
as  he  seems  to  have  been,  of  its  importance,  would  have 
obtained  a  copy  of  the  notice,  when  it  might  at  that  time 
have  been  so  easily  done,  and  would  have  preserved  the 
sure  evidence  of  the  same,  so  as  to  be  beyond  further  ques- 
tion. There  could  then  easily  have  been  obtained  and  filed 
the  publisher's  certificate  of  the  publication,  which  the 
statute  makes  evidence. 

We  have  no  doubt  that  had  such  a  notice  ever  been  pub- 
lished, the  same  would  now  be  shown  from  the  files  of  the 
newspapers  then  published  in  Chicago  and  the  county  of 
Cook,  and  would  appear  by  those  which  have  been  examined, 
the  time  running  back  so  short  a  distance,  and  no  reason 
appearing  why  the  notice  may  not  thus  be  found. 
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We  are  satisfied,  from  the  evidence,  that  such  a  notice  was 
never  published.  The  ordinance  must  then  be  held  invalid 
and  the  decree  correct. 

It  appears  that  on  April  16, 1875,  the  committee  on  railroads 
made  a  report  to  the  city  council  with  reference  to  the  ordi- 
nance, and  both  report  and  ordinance  were  ordered  to  be  laid 
over  and  published;  that  both  that  report  and  ordinance  were 
published  in  full  in  a  daily  newspaper  published  in  Chicago, 
on  April  19,  1875,  and  the  ordinance  was  not  passed  until 
April  30,  1875,  more  than  ten  days  afterward.  And  it  is 
suggested  that  this  publication  may  be  considered  as  a  sub- 
stantial compliance  with  the  requirement  of  the  statute  that 
ten  days'  notice  should  be  given  of  the  time  and  place  of 
presenting  the  petition  to  the  city  council. 

The  statute  intended  to  give  every  person  interested  oppor- 
tunity for  a  fair  and  impartial  hearing;  that  he  might  appear 
and  be  heard  at  the  outset,  with  reference  to  the  committee 
to  which  the  petition  may  be  referred,  and  before  such  com- 
mittee. The  matter  here  had  already  been  heard.  The 
committee  had  fully  considered  the  ordinance,  had  passed 
upon  it,  and  recommended  its  passage.  The  publication  of 
this  report  recommending  the  passage  of  the  ordinance  and 
of  the  ordinance  accompanying  it,  although  made  ten  days 
before  the  passage  of  the  ordinance,  we  can  not  accept  as  a 
compliance  with  the  statute. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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ACTIONS. 

Personal  liability  for  unpaid  taxes. 

1.  Against  whom  an  action  will  lie.     See  TAXATION,  25,  26,  27. 

2.  Whether  an  action  will  lie — constitutionality  of  act  of  1875  in  respect  to 
personal  action  for  cost  of  sidewalk.  Craw  et  al.  v.  Village  of  Tolono  et  al. 
255.     See  TAXATION,  22. 

AGENCY. 

Right  of  agent  to  receive  money  of  principal. 

1.  Whether  authority  of  agent  has  been  revoked.  A  person  having  money 
due  to  him  in  this  State  gave  a  power  of  attorney  to  A,  conferring  upon 
him  full  and  complete  power  to  collect  and  receive  any  and  all  moneys,  with 
power  of  appointing  one  or  more  attorneys  under  him  in  behalf  of  the 
principal,  which  appointment  was  duly  made  in  writing  by  A,  of  B,  a 
brother-in-law  of  the  principal.  The  latter,  after  this,  wrote  a  letter  to 
his  debtor,  stating  that  he  had  withdrawn  his  letter  of  attorney  to  A,  and 
requested  the  debtor,  instead  of  making  payment,  to  get  an  interest  bear- 
ing certificate  of  deposit,' which  he  would  take  in  payment.  B  afterwards 
notified  the  debtor  not  to  deposit  the  money  in  bank,  but  to  pay  it  to  him, 
stating  that  the  principal  had  so  ordered,  and  the  sum  of  $1500  was  there- 
upon paid  to  B,  which  was  endorsed  on  the  debtor's  note,  then  in  B's 
hands:  Held,  the  payment  was  properly  made  to  B  as  the  duly  author- 
ized agent  of  the  creditor.     Meyer  et  al.  v.  Hehner,  400. 

2.  In  such  case  the  mere  request  of  the  creditor,  in  his  letter  to  his 
debtor,  to  deposit  the  money  in  bank  and  take  a  certificate  of  deposit,  did 
not  amount  to  a  revocation  of  B's  authority  to  receive  the  money, 
especially  when  it  was  stated  in  the  letter  that  B  then  held  his  letter  of 
attorney.  The  debtor  was  placed  under  no  legal  obligation  to  procure 
such  certificate  of  deposit  instead  of  paying  the  money  to  the  agent.  Ibid. 
400. 
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ALLEGATIONS  AND  PROOFS.     See  PLEADING  AND  EVIDENCE,  1  to  4. 
APPEALS  AND  WRITS  OF  ERROR. 

AS  TO  ORDER  OF  ESTABLISHING  OR  VACATING  A  ROAD. 

1.  Who  may  appeal.  The  right  of  appeal  from  an  order  of  commis- 
sioners of  highways  vacating  a  road,  or  part  of  a  road,  to  three  super- 
visors, is  not  limited  to  persons  whose  lands  adjoin  upon  the  road,  as 
the  only  ones  interested.  A  person  may  have  an  interest  in  the  estab- 
lishing or  vacating  of  a  road  merely  as  a  thoroughfare  for  travel,  without 
having  any  land  to  be  taken  or  restored.  Whitmer  et  al.  v.  Commissioners 
of  Highways,  289. 

2.  The  portion  of  a  public  road  vacated  by  commissioners  of  highways 
did  not  actually  touch  the  land  of  a  party  complaining,  but  was  within 
a  short  distance  of  it,  and  not  far  from  his  house,  which  had  been  built 
with  reference  to  such  road,  and  the  part  vacated  ran  diagonally  across 
an  adjoining  quarter  section  of  land,  the  vacation  carrying  the  travel 
around  part  of  two  sides  of  such  quarter.  The  road  so  vacated  was  a 
portion  of  a  road  leading  from  the  premises  of  the  person  so  situated  to 
the  county  seat,  and  to  a  railroad  station  which  was  his  principal  mar- 
ket. It  was  held,  such  person  was  entitled  to  an  appeal  from  the  order 
of  vacation  to  three  supervisors.     Ibid.  289. 

3.  Former  decision.  In  the  case  of  Taylor  et  al.  v.  Town  of  Normal,  88 
111.  526,  it  was  held  that  no  person  has  the  right  of  appeal  from  the 
decision  of  commissioners  of  highways  in  laying  out  a  new  road,  or 
vacating  an  old  one,  unless  he  is  the  owner  of  land  adjoining  the  road  to 
be  laid  out  or  vacated.  If  that  is  to  be  taken  in  the  strict  meaning  of 
touching  the  land,  so  that  no  person  can  appeal  from  such  an  order  unless 
he  is  the  owner  of  land  which  is  actually  touched  by  the  road  to  be  laid  out 
or  vacated,  the  construction  adopted  in  that  case  was  a  too  narrow  one. 
Ibid.  289. 

Appeals  from  a  trial  court. 

4.  In  suit  on  official  bond — whether  to  the  Supreme  Court  or  to  an  Appel- 
late Court — as  to  cases  in  which  "the  State  is  interested."  The  act  of  1879, 
which  provides  that  appeals  may  be  taken  from  the  trial  court  direct^  to 
the  Supreme  Court,  in  "all  cases  relating  to  the  revenue,  or  in  which  the 
State  is  interested  as  a  party,  or  otherwise,"  has  reference  to  cases  for  the 
collection  of  revenue — such  as  suits  for  taxes — and  not  every  case  which 
may,  however  remotely,  affect  the  revenue.  Hodge  et  al.  v.  The  People 
use,  etc.,  423. 

5.  And  the  words  of  the  statute,  "in  which  the  State  is  interested  as 
a  party,  or  otherwise,"  mean  a  direct  and  substantial,  as  contradistin- 
guished from  a  purely  nominal  interest.     Ibid.  423. 

6.  So,  an  action  of  debt,  in  the  name  of  the  People,  for  the  use  of  a 
county,  upon  a  sheriff's  bond,  to  recover  fees  alleged  to  have  been  col- 
lected and  retained   by  the  sheriff,  in  excess  of  the  amount  allowed  him 
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Appeals  from  a  trial  court.      Continued. 

by  the  county  board  as  his  salary,  is  not  within  the  statute,  the  State  hav- 
ing, in  the  proper  sense,  no  interest  whatever  in  such  a  suit.  In  such 
case,  there  existing  none  of  the  special  conditions  requisite  to  the  juris- 
diction of  the  Supreme  Court,  an  appeal  from  the  trial  court  should  be 
taken,  in  the  first  instance,  to  the  Appellate  Court.  Hodge  et  al.  v.  The 
People,  use,  etc.,  423. 

7.  In  chancery  cases.  Under  the  act  of  1879,  amendatory  of  the  Prac- 
tice act.  section  88,  appeals  and  writs  of  error  lie  in  chancery  cases  pre- 
cisely as  in  cases  at  law,  so  that  if  a  freehold  or  franchise  is  involved  in 
a  suit  in  chancery,  the  appeal  or  writ  of  error  brings  the  case  direct 
from  the  trial  court  to  this  court.  Compton  v.  Bunker  Hill  Bank  et  al. 
301. 

Appeals  from  an  Appellate  Court. 

8.  Review  of  controverted  facts.  In  an  action  on  the  case  against  a 
physician  for  alleged  mal-practice,  the  judgment  of  the  Appellate  Court  is 
final  as  to  the  facts  and  the  sufficiency  of  the  evidence  to  sustain  the  judg- 
ment of  the  circuit  court.     Albin  v.  Kinney,  214. 

9.  And  herein,  when  the  Appellate  Court  should  recite  the  facts  found.  On 
appeals  from  the  Appellate  Court  this  court  can  not  consider  any  contro- 
verted questions  of  fact,  excepting  in  criminal  cases,  and  cases  in  which  a 
franchise  or  freehold,  or  the  validity  of  a  statute  is  involved.*  Brant, 
Admr.  v.  Lill  et  al.  Exrs.  608. 

10.  The  87th  section  of  the  Practice  act  imperatively  requires  the 
Appellate  Court,  on  making  a  final  determination  of  the  cause  as  the 
result  wholly  or  in  part  of  the  finding  of  the  facts  different  from  the  find- 
of  the  trial  court,  to  recite  in  its  final  order,  judgment  or  decree,  the  facts 
found,  and  it  is  error  not  to  make  such  recital.     Ibid.  608. 

1.1.  When  the  Appellate  Court  fails  to  recite  any  facts  in  its  final 
judgment,  it  will  be  inferred  that  it  did  not  find  the  facts  differently  from 
the  trial  court,  and  in  such  case,  if  it  simply  reverses  the  judgment  below, 
without  remanding  the  cause,  it  will  be  inferred  that  the  Appellate  Court 
held  the  facts  thus  found  did  not  constitute  a  cause  of  action,  or  that, 
taking  the  evidence  in  the  record,  it  did  not  prove  or  tend  to  prove  a 
right  of  recovery.  In  such  case  this  court,  on  appeal  or  error,  will  look 
into  the  evidence  as  on  a  demurrer  to  evidence,  and  if  it  proves  or  tends 
to  prove  a  cause  of  action,  will  reverse  the  judgment  of  the  Appellate 
Court.     Ibid.  608. 

12.  Of  the  certificate  required  as  to  questions  of  law.  No  appeal  lies 
from  the  Appellate  Court  to  this  court  in  an  action  of  assumpsit  when 
the  litigation  involves  a  less  sum  than  $1,000,  there  being  no  franchise 

*Or  in  cases  in  chancery.     Gravett  v.  Davis,  92  111.  190;   Fanning  v.  Russell, 
94  id.  386. 
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Appeals  from  an  appellate  court.     Continued. 

or  freehold  or  the  validity  of  any  statute  involved,  and  when  the 
judges  of  the  Appellate  Court  make  no  certificate  that  the  case  '*  involves 
questions  of  such  importance  either  on  account  of  the  principal  or  col- 
lateral interests,  as  that  it  si?ould  be  passed  upon  by  the  Supreme  Court." 
Lamar  Ins.    Co.  v.  Gulick,  619. 

13.  A  certificate  by  the  Appellate  Court  that  the  reasons  for  granting 
an  appeal  in  such  a  case  are  on  account  of  the  large  number  of  suits  and 
the  large  number  of  interests  dependent  upon  the  final  result  of  the  suit, 
is  not  sufficient  to  confer  jurisdiction  upon  this  court.     Ibid.  619. 

14.  The  act  of  1879  requiring  the  original  transcript  of  the  record 
from  the  trial  court  to  be  brought  to  this  court  in  case  of  appeal  from  or 
error  to  an  Appellate  court,  does  not  dispense  with  the  certificate 
required  by  a  prior  statute  to  be  given  by  the  Appellate  Court,  that  the 
case  involves  questions  of  law  of  such  importance  that  they  should  be 
passed  upon  by  this  court,  in  order  that  this  court  may  have  jurisdiction 
of  the  cause.     Fuller  v.  Bates,  132. 

15.  Nor  will  the  fact  that  the  Appellate  Court,  on  affirming  the  judg- 
ment of  the  trial  court,  has  filed  an  opinion  stating  the  grounds  upon 
which  the  appeal  was  allowed,  obviate  the  necessity  of  making  the  certi- 
ficate as  required  by  the  statute.  The  Appellate  Courts  are  not  required 
by  law  to  file  opinions  in  cases  of  affirmance  of  the  judgments  of  the 
trial  courts,  and  such  opinions  can  not  be  regarded  as  any  part  of  the 
record.     Ibid.  132. 

16.  As  to  compelling  the  Appellate  Court  to  make  the  certificate.  Under 
the  statute  making  it  necessary  that,  in  certain  cases,  the  Appellate 
Court  shall  certify  to  this  court  that  a  case  involves  questions  of  law  of 
such  importance  that  they  should  be  passed  upon  by  this  court,  in  order 
to  give  to  this  court  jurisdiction  to  review  the  cause  on  appeal  from  the 
Appellate  Court,  it  is  entirely  within  the  discretion  of  the  latter  court 
whether  it  will  make  such  certificate.  This  court  has  no  power  to  com- 
pel the  Appellate  Court  to  certify.     Ibid.  132. 

Appeal  from  judgment  for  taxes. 

17.  Taxes  for  tohat  years  may  be  questioned.  Hosmerv.  The  People,  58. 
See  TAXATION,  45. 

From  judgment  for  contempt. 

18.  Whether  an  appeal  or  error  will  lie,  in  case  of  an  improper  order  of 
commitment  for  an  alleged  contempt.  People  ex  rel.  Hinckley  v.  Pirfenbrink,  68. 
See  HABEAS  CORPUS,  1. 

Time  of  filing  appkal  bond. 

When  limited  by  the  court.     See  APPEAL  BONDS,  1. 
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APPEAL  BONDS. 

Time  of  filing. 

1.  On  granting  an  appeal  from  an  Appellate  Court,  that  court  fixed 
the  time  within  which  the  appeal  bond  was  required  to  be  filed.  It  wns 
held  a  sufficient  reason  for  dismissing  the  appeal,  that  the  bond  was  not 
filed  within  the  time  so  limited.      Wormley  v.  Wormley,  129. 

APPEARANCE. 

What  will  constitute. 

1.  Effect  of  violation  of  agreement  to  enter  the  same.  The  mere  fact  that 
counsel  for  the  defendant  in  error  in  a  cause  pending  in  the  Supreme 
Court  had  promised  to  enter  the  appearance  of  his  client,  and  then  vio- 
lated his  agreement  by  refusing  to  do  so,  will  not  constitute  an  appear- 
ance of  the  party  so  as  to  authorize  "the  setting  aside  of  an  order  of  con- 
tinuance entered  for  want  of  service,  and  setting  the  cause  down  for 
hearing.     Soles  v.  Sheppard,  131. 

On  application  for  judgment  for  taxes, 

2.  Appearance  as  a  waiver  of  the  sufficiency  of  notice.  The  appearance 
of  the  land  owner  in  the  county  court  and  contesting  the  taxes  in  re- 
spect of  which  judgment  is  sought,  on  the  merits  as  well  as  upon  tech- 
nical grounds,  is  a  waiver  of  any  and  all  questions  as  to  the  sufficiency 
of  the  notice  of  the  application.     English  v.  The  People,  566. 

APPROPRIATIONS. 

Lapsing  of  appropriations. 

After  the  succeeding  session  of  the  General  Assembly  See  CONSTITU- 
TIONAL LAW,  1,  2. 

ASSIGNMENT. 

Assignment  pendente  lite. 

1.  Does  not  change  equities.  After  the  filing  of  a  bill  by  a  mortgagor, 
to  set  aside  and  cancel  notes  and  a  mortgage  given  by  him,  a  party 
acquiring  such  notes  and  mortgage  by  assignment  will  acquire  no 
equities  more  than  the  assignor  from  whom  he  took  them,  and  besides 
this  the  assignee  of  a  mortgage  takes  it  subject  to  all  the  equities  in 
favor  of  the  mortgagor.     Ellis  et  al.  v.  Sisson  etal.  105. 

When  subject  to  existing  equities. 

2.  Where,  after  the  maker  of  notes  secured  by  his  mortgage  has  by 
contract  sold  and  conveyed  the  mortgaged  premises  in  satisfaction  of 
his  indebtedness,  the  holder  places  them  in  the  hands  of  his  surety  to 
indemnify  him,  such  surety  being  a  party  to  the  contract  by  which  the 
debt  was  to  be  released,  the  original  creditor  can  take  no  superior  equity 
in  such  notes  and  mortgage  when  afterwards  transferred  to  him,  but  will 
take  subject  to  all  the  equities  of  the  mortgagor.     Ibid.  105. 
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ASSIGNMENT.      Continued. 
Life  insurance  policy. 

3.  Of  the  right  to  assign  same.  When  neither  the  wife  nor  the  child- 
ren of  an  assured  have  any  vested  interest,  conditional  or  otherwise, 
in  an  insurance  of  the  party's  life  so  long  as  he  lives,  but  the  contract  is 
between  the  assured  and  the  insurer,  the  assured  may  make  an  equitable 
assignment  of  the  same.  Swift  v.  The  Railway  Passenger  and  Freight  Con- 
ductors' Mutual  Aid  and  Benefit  Asso.  et  al.  309. 

4.  What  amounts  to  such  assignment,  and  of  its  extent.  A  party  holding 
a  policy  in  an  association  which  entitled  him,  in  case  of  personal  injury, 
to  certain  benefits,  and  the  sum  of  $2,500  to  his  representatives,  etc. 
on  his  death,  on  payment  of  all  assessments  against  him,  and  he  being 
absent  from  home  and  indebted  for  assessments  which  he  was  unable  to 
pay,  sent  his  wife  a  writing  that  he  made  his  life  policy  read  for  her  ben- 
efit in  case  of  his  death,  and  for  her  special  benefit  and  all  that  might 
be  derived  therefrom;  and  also  wrote  to  her  of  his  inability  to  pay  his 
dues,  and  that  "  this  makes  the  policy  yours,  if  you  will  keep  it  up;" 
and  she  paid  the  assessments  accordingly:  Held,  that  this,  in  connection 
with  the  wife's  act,  amounted  to  an  equitable  assignment  of  the  sum 
payable  by  the  policy  on  his  death,  but  not  of  the  sum  payable  for  per- 
sonal injury,  and  that  on  his  death  she  was  entitled  to  receive  the  sum 
due  on  the  policy.     Ibid.  309. 

What  amounts  to  an  assignment. 

5.  Of  an  equitable  assignment  of  an  interest  in  land — and  whether  the 
interest  of  the  assignee  is  subject  to  garnishment.  Dressor  v.  3IcCord,  389. 
See  GARNISHMENT,  1,  2. 

License. 

6.  Whether  assignable.     See  LICENSE,  1. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 
Power  or  assignee  to  sue. 

1.  Character  of  his  duties.  The  assignee  of  the  partnership  effects  of 
an  insolvent  banking  firm  has  no  power  to  bring  suits,  either  at  law  or 
in  equity,  against  the  partners  of  the  firm  for  the  purpose  of  securing 
payment  of  debts  due  the  firm,  or  in  any  other  manner  to  enforce  such 
payment.  His  duty  is  confined  to  the  distribution  of  the  proceeds  of  the 
property  assigned  to  him.     Lund  et  al.  v.  The  Shanes  Enskdda  Bank,  181. 

BANKS. 

Deposit  under  order  of  court. 

1.  Whether  entitled  to  preference.  Where  the  clerk  of  a  court,  under 
an  order  of  the  court  making  a  bank  a  depositary  of  court  funds,  and  of 
funds  of  its  officers,  makes  a  deposit  of  funds  belonging  to  the  court  in 
such  bank,  and  the  bank  afterwards  becomes  insolvent,   and  the  deposit 
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was  not  a  special  one,  or  a  mere  naked  bailment,  and  there  is  no  means 
of  identifying  the  money  deposited,  even  if  the  assets  of  the  bank  are  in 
the  hands  of  a  receiver,  it  is  error  to  require  the  receiver  to  pay  such 
deposit  in  full,  and  the  clerk  must  share  pro  rata  with  other  depositors 
and  creditors  of  the  bank.      Otis  v.  Gross,  612. 

2.  Where  the  court  places  the  assets  of  an  insolvent  bank  in  the  hands 
of  a  receiver,  it  is  for  the  benefit  of  all  the  creditors  of  the  corporation, 
to  be  administered,  distributed  and  paid  according  to  the  equitable  claims 
of  all  such  creditors,  and  such  act  can  not  affect  or  change  in  the  slightest 
degree  the  rights  of  a  single  creditor,  and  the  fact  that  the  court  has 
acquired  possession  of  the  assets  and  funds,  confers  no  legal  right  to 
retain  its  own  general  deposits  in  full,  where  the  moneys  deposited  under 
its  direction  with  the  bank  can  not  be  identified.     Ibid.  612. 

Whether  deposit  is  general  or  special. 

3.  Where  moneys  deposited  in  a  commercial  savings  bank  were  not 
kept  separate  from  the  general  funds  of  the  bank,  or  distinguished  there- 
from, and  the  entries  of  the  same  upon  the  bank  books,  and  upon  the 
deposit  book  of  the  officer  making  the  deposit,  were  the  same  as  with  all 
other  depositors,  except  that  no  interest  was  to  be  paid  thereon,  it  was 
held,  that  the  deposit,  though  made  under  a  general  order  of"  the  court, 
was  not  a  special  one,  or  a  mere  bailment,  and  that  the  money  so  depos- 
ited became  that  of  the  bank,  which  was  liable  for  its  repayment  the 
same  as  to  any  other  depositor  or  creditor.     Ibid.  612. 

BANKRUPTCY. 

Limitation. 

As  to  suit  by  assignee  in  bankruptcy.  Allen  et  al.  v.  Woodruff  et  al.  11* 
See  LIMITATIONS,  4. 

BILLS  OF  EXCEPTIONS.     See  EXCEPTIONS  AND   BILLS    OF    EXCEP- 
TIONS, 2. 

CAHOKIA  COMMONS. 
Duty  op  the  supervisor. 

As  to  moneys  in  his  hands.     See  MANDAMUS,  6. 

CHANCERY. 

Jurisdiction — remedy  at  law. 

1.  Generally.  Where  there  is  a  remedy  at  law,  as  a  general  rule  a  court 
of  chancery  will  not  take  jurisdiction.  Brown,  Admr.  v.  Wabash  Rail- 
way Co.  297. 

2.  As  to  unliquidated  damages.  A  court  of  equity  has  no  jurisdiction 
of  a  suit  involving  a  question  of  unliquidated  damages  arising  from  a 
tort.     It  will  not  entertain  a  bill  filed  to  recover  damages  for  the  death 
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of  a  person  through  negligence  of  a  railroad  company,  although  the  road 
at  the  time  of  the  injury  was  in  the  hands  of  a  receiver,  and  under  his 
entire  control,  and  he  has  conveyed  the  road  to  purchasers  subject  to  all 
liabilities  incurred  by  the  receiver  in  operating  the  road.  Brown,  Admr. 
v.  Wabash  Railway  Co.  297. 

3.  Of  the  proper  remedy.  It  seems  in  such  a  case,  if  the  receiver  is 
liable  for  a  personal  injury  arising  from  the  negligent  management  of 
the  road,  the  party  injured,  or  his  representative,  must  first  sue  at  law 
and  settle  the  question  of  the  receiver's  liability,  and  the  amount  of 
damages,  and  then  file  a  bill  in  equity  against  the  grantee  company. 
Ibid.  297. 

4.  Enforcement  of  lien  for  taxes — remedy  at  law — not  in  chancery.  Peo- 
ples. Biggins,  481.     See  LIENS,  5,  6,  7. 

Pleading  in  chancery — of  the  bill. 

5.  In  suit  to  enforce  individual  liability  of  stockholders.  A  bill  in  chan- 
cery by  the  receiver  of  a  bank,  and  a  creditor  as  a  depositor,  to  enjoin 
certain  actions  at  law  against  stockholders,  and  to  enforce  their  indi- 
vidual liability,  which  fails  to  allege  that  they  are  liable  for  the  unpaid 
balance  of  their  stock,  or  under  a  clause  in  the  bank  charter  which  ren- 
ders shareholders  liable  to  depositors  to  the  amount  of  shares  of  stock 
held  by  them,  or  that  their  liability  was  incurred  in  some  other  way,  is 
too  vague  and  indefinite  to  sustain  a  decree  for  the  relief  sought.  Win- 
cock  et  al.  v.   Turpin,  135. 

6.  Allegation  as  to  delivery  of  deed.  An  allegation  in  a  bill  that  A, 
before  his  marriage  with  B,  by  his  deed,  conveyed  real  estate  to  B,  implies 
that  A  delivered  the  deed  to  B  before  that  event.     Spencer  v.  Otis,  570. 

7.  Allegation  of  fraud,  onbill  to  enjoin  collection  of  a  tax,  for  over-valua- 
tion.     Union  Trust  Co.  et  al.  v.   Weber  et  al.  346.     See  TAXATION,  47. 

Relief  limited  by  prayer  in  bill. 

8.  On  bill  to  enforce  an  agreement  to  execute  a  mortgage  on  property 
sold  and  purchased  for  the  paid-in  interest  of  the  complainant  in  the 
property,  which  prayed  for  an  account  to  be  taken  of  that  interest  in  a 
store,  and  that  a  personal  decree  might  be  rendered  against  the  pur- 
chaser for  the  amount  of  the  paid-in  interest,  it  will  not  be  error  to 
refuse  to  make  a  personal  decree  for  the  value  of  the  goods  sold,  but  such 
a  decree  would  have  been  proper  had  not  the  prayer  limited  the  relief  to 
the  amount  of  the  paid-in  interest.     Ellis  et  al.  v.  Sisson  et  al.  105. 

Creditor's  bill. 

9.  To  remove  fraudulent  incumbrance.  When  the  creditor  seeks  to 
remove  a  fraudulent  incumbrance  or  conveyance  out  of  the  way  of  his 
execution,  he  may  file  his  bill  as  soon  as  he  obtains  his  judgment  at  law. 
Shufeldt  et  al.  v.  Boehm  et  al.  560. 
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10.  As  to  enjoining  sale  under  execution  at  the  suit  of  another  creditor. 
A  court  of  equity  will  not  entertain  jurisdiction  of  a  bill  by  a  creditor, 
whose  debt  is  merely  a  legal  one,  to  enjoin  the  sale  of  the  goods  of  his 
debtor  under  an  execution  against  him,  upon  the  ground  that  the  execu- 
tion issued  upon  a  judgment  fraudulently  confessed  by  the  debtor  in 
favor  of  one  to  whom  he  was  not  indebted  at  the  time,  where  the  com- 
plainant has  not  obtained  judgment  upon  his  demand,  even  though  not 
due.  In  such  a  case  the  complainant  must  first  establish  his  demand  at. 
law  before  he  can  impeach  the  bona  fides  of  the  judgment,  execution  and 
levy  upon  his  debtors'  goods.     Shufeldt  et  al.  v.  JBoehm  et  al.  560. 

Specific  performance. 

11.  How  far  discretionary.  Every  case  in  which  a  specific  perform- 
ance of  a  contract  is  sought,  depends  largely  upon  its  own  circumstances, 
and  a  decree  of  specific  performance  is,  to  a  large  extent,  a  matter  of 
discretion.  But  this  discretion  is  not  an  arbitrary  one,  but  a  legal  dis- 
cretion, to  be  exercised  in  conformity  with  certain  fixed  and  well  recog- 
nized principles  which  govern  courts  of  equity.  Allen  et  al.  y \  Woodruff 
et  al.  11. 

12.  By  assignee— for  security.  If  the  purchaser  of  land  can  not  main- 
tain a  bill  for  the  specific  performance  of  the  contract  of  purchase,  his 
assignee  taking  the  contract  as  an  indemnity  against  loss  as  a  guarantor 
can  not  maintain  a  bill  to  enforce  the  same  for  his  benefit.     Ibid.  11. 

13.  Waiver — after  delay  in  payment.  Where  a  vendor  of  land,  long 
after  the  payments  mature,  accepts  payments,  this  will  be  a  waiver  of 
his  right  at  that  time  to  declare  a  forfeiture  for  want  of  prompt  payment, 
and  if  he  afterwards  accounts  with  the  purchaser  as  to  the  balance  due, 
and  stands  by  and  allows  the  purchaser  to  pay  all  taxes  and  make  ex- 
pensive improvements  upon  the  land,  a  tender  to  him  of  the  sum  due,  by 
either  the  purchaser  or  his  assignee  at  any  time  before  a  forfeiture  is 
declared,  will  be  good,  and  the  contract  may  be  specifically  enforced,  not- 
withstanding time  is  made  of  the  essence  of  the  contract  and  there  has 
been  a  considerable  delay  in  offering  to  pay.     Ibid.  11. 

14.  Contract  must  be  shown.  Before  a  court  of  equity  will  enforce  the 
specific  performance  of  an  alleged  contract,  not  in  writing,  for  the  con- 
veyance of  land,  it  must  clearly  appear  that  a  contract  was  entered  into, 
and  its  terms  and  conditions  must  be  clearly  established  by  proof.  Bo- 
hanan  et  al.  v.  Bohanan,  591. 

15.  Of  the  consideration.  A  parol  promise  to  convey  a  tract  of  land, 
made  by  a  father  to  his  son,  may  be  enforced  in  equity  where  the  son 
has  taken  possession  of  the  land  under  the  contract,  and  expended  money 
in  making  valuable  and  lasting  improvements.  Such  a  promise  rests  on 
a  valuable  consideration.     Ibid.  591. 
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16.  In  this  case  father  and  son,  with  their  respective  families,  were 
living  together  upon  the  farm  of  the  former.  A  disagreement  arising 
between  the  families,  the  son  proposed  to  leave  the  premises  and  remove 
to  another  State,  his  wife's  father  offering  him  $1000  to  aid  him  in  so 
doing.  The  father  of  the  young  man  not  wishing  his  son  to  move  away, 
and  as  inducement  for  him  to  remain,  offered  to  purchase  for  him  a 
certain  tract  of  land  in  the  neighborhood.  The  son  accepted  this  propo- 
sition and  abandoned  his  contemplated  removal,  and  relinquished  the 
$1000  offered  to  him  by  his  father-in-law.  His  father  purchased  the  land 
as  he  had  promised,  but  took  the  deed  in  his  own  name.  The  son  went 
into  possession  under  the  contract,  repaired  the  house  on  the  premises,  and 
the  fences,  made  gates,  put  a  pump  in  the  well,  and  made  other  improve- 
ments of  like  character,  and  raised  a  crop  upon  the  land,  but  before  his 
family  came  into  the  occupancy  he  died.  Upon  bill  filed  by  his  children 
and  heirs-at-law,  to  compel  a  conveyance  of  the  land  by  their  grand- 
father holding  the  legal  title,  it  was  held,  the  relinquishment  by  the  son 
of  the  $1000  offered  him  by  his  wife's  father,  upon  abandoning  his  pro- 
posed removal,  was  a  sufficient  consideration  for  the  promise  of  his 
father  to  convey  the  land,  and  having  taken  possession  under  that 
promise,  he  was  entitled  to  a  conveyance.    Bohanan  et  al.  v.  Bohanan,  591. 

Setting  aside  deed  for  fraud,  duress,  etc. 

17.  Whether  grounds  therefor  exist.  Where  a  wife  executed  and 
acknowledged  a  deed  conveying  her  land  to  a  bank  whose  money  her  hus- 
band had  embezzled  to  a  large  amount,  to  save  him  from  arrest  and 
criminal  prosecution,  and  it  appeared  that  the  wife  was  urged  to  make 
the  conveyance  by  her  husband  and  brother,  who  informed  her  that  if 
she  would  do  so  the  bank  would  not  prosecute,  and  the  bank  had  no 
knowledge  of  any  such  representations  being  made  to  induce  the  execu- 
tion of  the  deed,  nor  authorized  any  to  be  made,  and  none  of  its  officers 
had  any  conversation  with  the  grantor  on  the  subject,  it  was  held  that  a 
court  of  equity  would  not  set  the  deed  aside  for  fraud,  duress,  or  imposi- 
tion.     Compton  v.  The  Bunker  Hill  Bank  et  al.  801. 

Setting  aside  deed  made  for  unlawful  purpose. 

18.  While  a  court  of  equity  will  not  lend  its  aid  to  enforce  the  per- 
formance of  a  contract  which  has  been  entered  into  by  both  parties  for 
an  illegal  purpose,  yet  when  the  contract  has  been  executed  by  one  party 
by  conveying  real  estate  for  the  purpose  of  compounding  a  felony,  the 
court  will  not,  in  general,  interfere,  but  will  leave  the  title  to  the  prop- 
erty where  the  parties  have  placed  it.     Ibid.  301. 

Relief  against  judgment  at  law. 

19.  Upon  the  ground  of  fraud.  A  bill  in  chancery  to  set  aside  a  judg- 
ment, at  law  alleged  that  the  complainant  took  no  part  at  the  trial,  be- 
cause his  attorney  of  record  was  at  that  time  engaged  in  professional 
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business  at  another  court,  and  that  the  attorney  for  the  plaintiff  in  the 
suit  at  law  fraudulently  presented  but  a  part  of  the  record  upon  which 
the  judgment  was  recovered.  The  charge  of  fraud  was  general,  and  the 
alleged  defect  in  the  presentation  of  the  record  was  not  shown  to  have 
done  any  wrong  to  the  complainant:  Held,  that  the  bill  failed  to  show 
any  equitable  grounds  for  relief.     Dinet  v.  Eigenmann,  Admr.  et  al.  39. 

Obstruction  op  public  highways. 

20.  A  court  of  equity  has  jurisdiction,  on  the  application  of  the  State 
government,  to  restrain  the  placing  of  an  obstruction  in  or  upon  public 
highways,  streets,  bridges,  public  grounds  and  navigable  waters;  and 
the  legislature  having  committed  a  portion  of  its  sovereignty  to  munici- 
palities, such  as  cities,  towns  and  villages,  in  respect  to  streets,  high- 
ways and  public  grounds  Avithin  their  limits,  they  are  invested  with  the 
authority  of  the  Srate  in  this  respect,  and  may  maintain  a  bill  in  equity 
to  restrain  an  obstruction  of  streets,  etc.,  in  their  limits.  Metropolitan 
City  Railway  Co.  v.  City  of  Chicago,  620. 

Affirmative  relief  to  defendants. 

21.  Under  what  state  of  pleading.  On  bill  for  partition  of  land  and  to 
remove  a  cloud  upon  the  title,  and  praying  that  the  holder  of  the  adverse 
title  be  required  to  surrender  possession  of  the  premises  so  that  partition 
could  be  made,  the  holder  of  such  title  can  not  assign  for  error  that  he 
was  not  allowed  for  improvements  when  he  has  not  asked  for  such  relief 
in  his  answer  or  otherwise.     Iberg  el  al.  v.   Webb  et  al.  415. 

Cross-bill. 

22.  Whether  necessary — and  of  its  effect  when  unnecessarily  filed. 
Where  the  relief  sought  by  bill  in  chancery  is  of  such  character  that  it 
can  not  be  granted  except  upon  certain  equitable  terms,  a  cross-bill  is  not 
necessary  in  order  to  secure  the  imposition  of  such  terms, — and  if  a  cross- 
bill be  unnecessarily  filed  for  such  purpose,  the  attitude  of  the  defend- 
ant in  the  case  will  in  no  respect  be  different  from  what  it  would  have 
been  had  no  cross-bill  been  filed.     Farwell  et  al.  v.  Harding,  82. 

23.  Whether  germane  to  the  original  bill.  A  foreign  bank  filed  a  bill 
against  the  assignee  and  creditors  of  an  insolvent  banking  firm  in  this 
State  to  establish  a  debt  due  from  the  latter  to  the  former,  and  to  ob- 
tain dividends  out  of  the  partnership  property:  Held,  that  a  cross-bill 
by  the  resident  creditors  of  the  insolvent  bank  against  the  foreign 
bank,  alleging  that  the  latter  was  a  member  of  the  partnership,  or  a 
partner  in  the  firm,  and  asking  a  decree  against  the  foreign  bank  for 
an  amount  sufficient  to  pay  the  debts  of  the  defendant  creditors,  and 
those  represented  by  them,  remaining  unpaid  after  the  assets  in  the 
hands  of  the  assignee  were  exhausted,  was  not   germane  to  the  original 

bill,  and  was  properly  dismissed  on  demurrer.     Lund  et  al.  v.  The  Skanes 
Enskilda  Bank,  181. 
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Opening  case  after  hearing. 

24.  And  allowing  evidence  after  amendment.  A  creditor's  bill  to  set 
aside  a  conveyance  of  real  estate  by  a  debtor  to  his  wife  and  subject  it 
to  sale  on  execution,  alleged  that,  on  a  day  prior  to  the  marriage,  the 
debtor  conveyed  the  property  to  his  intended  wife,  and  after  the  hearing 
the  court  allowed  the  bill  to  be  amended  by  changing  the  word  "con- 
veyed" to  "  attempted  to  convey, "  and  the  words  "was  conveyed"  to 
"was  attempted  to  be  conveyed,"  against  the  objection  of  the  wife.  She 
thereupon  moved  for  a  rehearing  of  the  cause,  and  to  offer  evidence  upon 
the  subject  of  the  delivery  of  the  deed  to  her.,  which  motion  the  court 
overruled:  Held,  that  the  court  erred,  as,  if  the  deed  was  delivered  be- 
fore the  marriage,  it  would  have  been  an  ante-nuptiai  settlement,  and  if 
after  the  marriage,  a  post-nuptial  settlement,  one  of  which  might  have 
been  sustained,  while  the  other  might  not.     Spencer  v.  Otis,  570. 

Granting  relief  upon  terms. 

25.  Upon  setting  aside  tax  certificates  as  a  cloud  upon  title.  Where  the 
owner  of  land  seeks  the  aid  of  a  court  of  equity  to  set  aside  certain  tax 
sales  as  a  cloud  upon  his  title,  alleging  irregularities  in  respect  thereto, 
the  relief  will  be  granted  only  upon  equitable  terms,  as,  that  he  shall 
pay  to  the  holder  of  the  certificates  of  such  sales  the  amount  expressed 
therein,  together  with  subsequent  taxes  paid  on  the  land  by  such  holder. 
Farwell  et  al.  v.  Harding,  32. 

26.  Whether  complainant  must  accept  the  terms  upon  which  he  is  offered 
relief.  But  in  such  case  it  is  optional  with  the  complainant  to  accept  the 
relief  sought  upon  the  terms  prescribed,  or  to  refuse  to  do  that  which  is 
required  of  him  as  a  condition  to  his  obtaining  the  relief,  and  consequently 
waiving  his  claim  to  any  decree  in  his  favor.  The  defendant  will  have 
no  right  to  compel  the  acceptance  of  the  terms  prescribed,  or  the  per- 
formance of  the  condition.     Ibid.  32. 

27.  The  correct  practice  in  such  a  state  of  case  seems  to  be,  for  the 
court  to  prescribe  the  terms  upon  which  the  relief  will  be  granted,  and 
in  case  the  complainant  declines  or  refuses  to  comply  with  those  terms, 
to  dismiss  the  bill.     Ibid.  32. 

28.  In  this  case  the  relief  sought  being  the  setting  aside  of  certain 
tax  certificates  as  a  cloud  upon  complainant's  title,  the  court  below  de- 
creed that  if  complainant  should,  within  a  time  fixed,  pay  to  the  holder 
of  the  tax  certificates  the  amount  he  had  advanced  on  account  of  taxes, 
thereupon  all  his  claims  upon  the  premises  should  be  extinguished, — butif 
the  complainant  should  not  make  such  payment  within  the  time  limited, 
then  the  rights  and  interests  of  the  defendant  under  the  tax  sales 
should  remain  unaffected  by  the  decree.  This  was  held  to  be  a  proper 
disposition  of  the  case,  and  substantially  a  compliance  with  the  correct 
rule  of  practice.     Ibid.  32. 
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CHANCERY.      Continued. 
Reference  to  the  master. 

29.  After  the  affirmance  of  a  decree  in  this  court  for  the  payment  of  a 
sum  of  money,  except  as  to  the  making  the  same  a  lien,  etc.,  and  the  re- 
mandment  of  the  cause  for  that  purpose,  the  party  required  to  pay  the 
same  moved  the  circuit  court  to  refer  the  cause  to  the  master  to  take 
and  report  proofs  as  to  rents  received  by  the  other  party  since  the 
decree  of  that  court,  on  the  land  set  off  to  the  complainant  on  partition 
in  the  case,  which  motion  was  denied:  Held,  that  the  motion  was  prop- 
erly denied,  as,  if  it  had  been  allowed,  the  subsequent  decree  might  have 
been  the  subject  of  a  further  appeal.  Bonner  v.  The  Illinois  Land  and 
Loan  Co.  et  al.  546. 

Feigned  issue  out  of  chancery. 

30.  Effect  of  the  verdict  as  controlling  the  decree.  Ordinarily,  in  chan- 
cery cases,  where  a  feigned  issue  is  directed  by  the  chancellor  to  be  made 
up  and  submitted  to  a  jury  with  respect  to  some  controverted  fact  arising 
in  the  case,  the  verdict  of  the  jury  upon  such  issue  is  not  conclusive 
upon  the  question  submitted,  but  merely  advisory  in  its  character,  and 
the  chancellor  may,  when  satisfied  that  truth  and  justice  require  it,  ren- 
der a  decree  contrary  to  the  verdict.      Calvert  v.  Carpenter  et  al.  63. 

Contest  of  will — trial  by  jury. 

31.  Conclusive  effect  of  the  verdict.  The  verdict  of  a  jury  in  a  case 
contesting  a  will  in  chancery,  under  the  statute,  is  to  have  the  same 
force  and  effect  as  is  given  to  a  verdict  in  a  case  at  law  under  a  like 
state  of  facts;  and  when  hot  manifestly  against  the  weight  of  evidence, 
the  court  is  bound  by  it  in  the  same  manner  and  to  the  same  extent  as  if 
it  were  a  case  at  law.     Ibid.  63. 

AS  TO  COMPETENCY  OF  EVIDENCE ERROR. 

32.  Presumption  that  only  competent  evidence  was  considered.  Where  the 
record  in  a  suit  in  chancery  contains  competent  evidence  sufficient  to 
sustain  the  decree,  it  will  be  presumed  the  court,  on  the  hearing,  rejected 
any  incompetent  evidence  which  may  have  been  admitted,  and  rendered 
the  decree  upon  evidence  that  was  competent.  So,  in  such  case,  although 
the  court  may  have  admitted  incompetent  evidence  upon  the  hearing, 
there  being  no  jury,  that  is  no  ground  for  reversal.  Jefferson^.  Jefferson, 
551. 

Cloud  upon  title. 

33.  As  to  tax  certificates — granting  relief  upon  terms.  See  this  title, 
25  to  28. 

CHATTEL  MORTGAGES.     See  MORTGAGES  AND  DEEDS  OF  TRUST,  16, 

17,18. 

CLOUD  UPON  TITLE.     See  CHANCERY,  25  to  28. 
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CONSIDERATION. 

Whether  sufficient. 

As  to  parol  promise  by  a  father  to  convey  land  to  his  son.  Bohanan  et  al. 
v.  Bohanan,  591.     See  CHANCERY,  15,  16. 

CONSPIRACY.     See  CRIMINAL  LAW,  6  to  11. 

CONSTITUTIONAL  LAW. 
Lapsing  of  appropriations. 

1.  After  the  succeeding  session  of  the  General  Assembly — Douglas  monu- 
ment. The  legislature,  in  1877,  made  an  appropriation  of  $50,000  for  the 
completion  of  the  Douglas  monument  at  Chicago,  to  be  paid  out  of  the 
treasury  as  the  work  progressed.  In  December,  1878,  there  remained 
undrawn  of  the  appropriation  $8,648,  and  the  commissioners  appointed 
to  complete  the  work  reported  that  fact,  aud  that  it  would  require  a  far- 
ther sum  of  $9,000  to  complete  the  same.  In  May,  1879,  the  legislature 
appropriated  the  additional  sum  asked.  On  the  30th  day  of  September, 
1879,  all  of  the  first  appropriation  was  drawn  except  $4,798,  and  nothing 
from  the  $9,000  one.  After  September  30,  1879,  and  up  to  July  1,  1880, 
the  commissioners  had  drawn  $8,450,  when  they  drew  for  $1,200  for 
which  the  auditor  refused  to  draw  his  warrant:  Held,  on  application 
for  a  mandamus  against  the  Auditor,  that  under  sec.  18,  art.  4,  of  the  con- 
stitution, the  $4,798,  balance  of  the  first  appropriation,  had  lapsed  and 
could  not  be  taken  from  the  treasury,  by  reason  of  the  expiration  of  the 
first  fiscal  quarter  after  the  adjournment  of  the  regular  session  of  the 
General  Assembly  succeeding  that  at  which  the  appropriation  was  made. 
People  ex  rel.  Caton  et  al.  v.  Needles,  Auditor,  575. 

2.  The  provision  of  sec.  18,  art.  4,  of  the  constitution,  that  all  appro- 
priations, general  or  special,  requiring  money  to  be  paid  out  of  the  State 
Treasury,  from  funds  belonging  to  the  State,  shall  end  with  the  first  fiscal 
quarter  after  the  adjournment  of  the  next  regular  session  of  the  legisla- 
ture, is  not  confined  to  appropriations  for  the  ordinary  and  contingent 
expenses  of  the  government,  but  applies  to  all  appropriations  of  the  pub- 
lic money.     Ibid.  575. 

Personal  tax  for  sidewalks. 

3.  Act  of  1875  on  that  subject,  unconstitutional.  Craw  et  al.  v.  Village 
of  Tolono  et  al.  255.     See  TAXATION,  22. 

Special  assessments  for  park  purposes. 

4.  Constitutionality  of  the  act  of  June  16,  1871,  on  that  subject.  Dun- 
ham v.  People   ex  rel.   McCrea,   331.     See  SPECIAL  ASSESSxMENTS,  1. 

Retroactive  legislation. 

5.  Power  to  change  the  remedy — as,  in  the  mode  of  collecting  taxes.  IIos- 
mer  v.  The  People,  58.     See  TAXATION,  37. 
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CONTEMPT. 
Of  the  order  or  judgment  of  commitment. 

1.  Its  sufficiency.  A  judgment  or  order  of  court,  that  a  defendant 
stand  committed  to  the  county  jail  until  the  further  order  of  the  court, 
and  awarding  a  mittimus  for  that  purpose,  for  a  contempt  in  refusing  to 
obey  a  previous  order  of  the  court  that  he  surrender  books,  etc.,  in  his 
hands  as  receiver,  to  his  successor,  is  illegal  and  void,  and  will  not  justify 
the  imprisonment  of  the  defendant.  People  ez  rel.  Hinckley  v.  Pufen- 
brinh,  68. 

Remedy — in  case  of  void  or  erroneous  order. 

2.  Appeal  or  error — habeas  corpus.  If  a  committal  for  a  contempt  of 
court  is  for  a  definite  period,  or  until  the  defendant  shall  perform  a  speci- 
fied act,  the  judgment  will  be  capable  of  being  reviewed  on  error,  but 
when  the  order  of  commitment  is  until  the  further  order  of  the  court, 
the  Appellate  Court  can  not  know  the  duration  of  the  imprisonment  and 
determine  whether  the  confinement  is  reasonable,  or  is  oppressive  and 
wrong.     Ibid.  68. 

3.  If  an  order  of  commitment  for  a  contempt  of  court  is  simply  erro- 
neous, this  court  has  no  power  to  discharge  the  prisoner  on  habeas 
corpus.  In  such  case  error  or  appeal  is  the  only  remedy,  but  it  is  otherwise 
when  the  judgment  and  process  are  void.     Ibid.  68. 

4.  Thus,  where  an  order  and  mittimus  for  the  imprisonment  of  a  party 
were  not  for  any  definite  period,  or  until  he  should  perform  some  act 
required  of  him,  it  was  held,  that  the  order  and  process  were  too  indefinite, 
and  were  void,  and  the  prisoner  was  discharged.     Ibid.  68. 

CONTRACTS. 

Construction  of  contracts.   • 

1.  When  printed  part  of  blank  is  inconsistent  with  written  part.  Where 
parties,  in  attempting  to  reduce  their  agreement  to  form,  use  a  blank 
form  containing  a  printed  paragraph  which  is  entirely  inconsistent  with 
a  provision  written  in  the  blank,  and  it  appears  that  by  inadvertence 
the  blank,  as  filled,  is  signed  without  erasing  the  printed  paragraph,  the 
written  provision  must  control,  and  will  be  taken  as  expressing  the  real 
contract.     People  ex  rel.  National  Cigar  Co.  v.  Dulaney  et  al.  503. 

Contract  for  convict  labor. 

2.  By  penitentiary  commissioners.  Under  sections  25  and  26  of  the 
Penitentiary  act,  a  contract  by  the  commissioners,  except  a  temporary 
arrangement,  is  not  valid  unless  made  in  conformity  with  the  first 
named  section,  which  requires  it  to  be  made  upon  sealed  bids  or  pro- 
posals after  the  letting  of  such  labor  is  advertised  according  to  law.  A 
contract  for  the  hiring  of  such  labor,  not  made  in  pursuance  of  the  pro- 
visions of  section  26  of  the  act,  is  declared  to  be  temporary  only.  Ibid. 
503. 


650  INDEX. 


CONTRACTS. 

Contract  for  convict  labor.     Continued. 

8.  It  is  not  sufficient  that  a  party  desiring  to  contract  for  convict 
labor,  authorized  his  bid  to  be  submitted  indue  form  of  law  and  in  due 
season  and  at  the  time  required  by  the  statute,  but  such  bid  must,  in 
fact,  have  been  submitted  at  the  proper  time  and  place  as  "a  sealed  bid 
or  proposal,"  before  the  commissioners  will  be  authorized  to  act  upon  the 
same.  People  ex  rel.  National  Cigar  Co.  v.  Dulaney  et  al.  503. 
Whether  a  sale  or  a  gift. 

4.  Transaction  between  parent  and  child.  A  person  being  indebted  to 
his  son  in  a  certain  sum  of  money,  proposed  to  him  that  he  would  convey 
to  him  a  certain  tract  of  land  in  discharge  of  the  debt,  provided  the  son 
would  erect  a  house  upon  the  land.  The  son  accepted  the  proposition 
and  performed  the  condition,  and  entered  into  the  occupancy  of  the 
premises.  The  transaction  was  construed  to  be  a  purchase  of  the  land 
by  the  son,  and  not  a  mere  gift  by  the  father.     Jefferson  v.  Jefferson.  551- 

Whether  a  mortgage. 

5.  Or  a  mere  verbal  contract  of  sale.  Caprez  et  al.  v.  Trover  et  al.  456. 
See  MORTGAGES  AND  DEEDS  OF  TRUST,  1. 

Contracts  by  public  officers 

6.  How  far  controlled  by  statute.  People  ex  rel.  v.  Dulaney  et  al.  503.  See 
STATUTES,  2. 

CONTRIBUTION. 
As  betwnen  stockholders  of  corporations. 

And  of  the  remedy.  Wincock  et  al.  v.  Turpin,  135.  See  STOCKHOLD- 
ERS, 5. 

CONVEYANCES. 

Quitclaim  deed.  * 

1.  Will  pass  the  title.  A  quitclaim  deed  is  as  effectual  to  pass  the  title 
of  the  grantor  as  a  warranty  deed.      Grant  v.  Bennett  et  al.  513. 

Subject  to  liabilities. 

2.  Where  a  company  take  and  retain  possession  of  a  railroad  and 
other  property  of  a  former  company  under  a  deed  made  under  a  decree 
of  court  for  a  sale  of  the  property,  the  deed  containing  a  clause  "that 
said  estate  and  interest  are  hereby  charged  with  and  shall  pass  by  virtue 
of  these  presents,  subject  to  the  payment  of  all  liabilities  incurred  in 
respect  to  the  said  railroad,  or  its  business,  by  the  said  receiver,"  during 
the  pendency  of  the  legal  proceeding  in  which  the  receiver  was  ap- 
pointed, the  grantee  company  will  hold  the  property  conveyed  to  it,  sub- 
ject to  the  payment  of  such  liabilities  as  the  receiver  had  incurred  while 
he  had  the  possession  and  control  of  the  road.  Brown,  Admr.  v.  Wabash 
Railway  Co.  297. 
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CONVEYANCES.      Continued. 

Assuming  incumbrance  by  grantee. 

3.  Construction  of  a  deed.  Where  a  conveyance  of  land  recited  that 
the  grantor  and  wife,  in  consideration  of  $4000,  with  incumbrances 
thereon,  to  him  paid  by  the  grantee,  the  receipt  whereof  was  acknowl- 
edged, did  remise,  quitclaim,  etc.,  it  was  held,  the  evident  intention  was 
that  the  consideration  of  the  deed  was  the  payment  of  $4000,  and  the 
grantee's  undertaking  to  pay  the  incumbrances  on  the  land  to  the  holders 
thereof,  and  that  the  grantee  took  the  land  subject  to  all  incumbrances. 
People  ex  rel.   Weber  v.  Herbel,  384. 

By  father  to  his  minor  children. 

4.  Whether  the  title  will  pass.  Where  a  father  in  his  lifetime  conveys 
property  to  his  minor  children  by  a  warranty  deed,  the  fact  that  he  keeps 
the  custody  of  the  deed  as  long  as  he  lives,  will  not  divest  the  minors  of 
the  title  they  thus  received,  and  the  destruction  of  the  deed  by  the  admin- 
istrator of  the  father's  estate  fraudulently,  and  the  sale  of  the  premises 
under  fraudulent  proceedings  for  partition  by  the  other  heirs,  will  not 
divest  such  title,  and  miuors  may  have  such  sale  set  aside  as  against  a 
purchaser  with  notice  of  their  rights.  Grand  Tower  Mining,  Manufac.  and 
Trans.  Co.  et  al.  v.  Cady  et  al.  430. 

After  acquired  title. 

5.  When  it  will  inure  to  grantee.  Where  a  deed,  remising  and  releasing 
premises,  contains  a  covenant  that  the  grantor,  his  heirs,  etc.,  shall  war- 
rant and  defend  the  title  to  the  premises  to  the  grantee,  his  heirs  and 
assigns  forever,  against  all  lawful  claims  of  all  persons  claiming  under 
the  grantor,  and  the  habendum  clause  provides  that  the  grantee,  his  heirs 
and  assigns,  shall  have  and  hold  the  premises,  etc.,  forever,  it  will  be  a 
conveyance  of  the  fee,  and  not  a  simple  release,  so  that  a  title  subse- 
quently acquired  by  the  grantor  will  inure  to  the  grantee,  unless  it  is 
derived  from  sale  under  an  incumbrance  assumed  by  the  grantee.  Peo- 
ple ex  rel.   Weber  v.  Herbel,  384. 

Delivery  of  deeds. 

6.  What  will  be  so  regarded.     See  DELIVERY,  1,  2. 

CONVICT  LABOR. 

Of  contracts  in  respect  thereto.     See  CONTRACTS,  2,  3. 

CORPORATIONS. 

Stockholders. 

Of  their  individual  liability,  and  of  the  remedy  to  enforce  it.  Wincock  et  al. 
v.  Turpin,  135.     See  STOCKHOLDERS,  1  to  4. 

CORPORATE  AUTHORITIES. 
South  Park  Commissioners.     See  SPECIAL  ASSESSMENTS^. 
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COSTS. 
In  chancery. 

1.  Discretionary.  The  awarding  of  costs  in  suits  in  equity  is  a  matter 
of  discretion  in  the  court  below.     Schullze  et  al.  v.  Houfes,  335. 

COUNTY  COURTS. 
Jurisdiction. 

1.  On  foreclosure  of  mortgage.  The  county  courts  have  jurisdiction  in 
the  matter  of  a  petition  to  forclose  a  mortgage  given  by  a  guardian  upon 
the  real  estate  of  his  ward,  under  an  order  of  the  court,  notwithstanding 
the  creation  of  probate  courts,  and  such  petition  must  be  filed  in  the 
county  court  of  the  county  in  which  the  mortgaged  premises,  or  a  major 
part  thereof,  are  situated.  People  ex  rel.  Otis  v.  Loomis,  County  Judge, 
el  al.  377. 

COVENANTS  FOR  TITLE. 
Extent  and  effect  of  the  covenant. 

1.  -4s  against  claims  under  the  grantor.  Where  a  conveyance  of  land  is 
made  subject  to  the  incumbrances  thereon  made  by  the  grantor,  a  cov- 
enant to  warrant  and  defend  against  the  claims  of  all  persons  claim- 
ing under  the  grantor  applies  only  to  the  equity  of  redemption,  which 
is  all  that  such  a  deed  purports  to  convey.  People  ex  rel.  Weber  v. 
Rerbel,  384. 

COVENANT  IN  A  DEED. 

Of  its  character. 

1.  Whether  collateral.  A  covenant  in  a  conveyance  of  mineral  in  the 
ground,  by  the  grantee  to  the  grantor,  to  pay  the  latter  a  certain  sum 
per  ton  for  the  mineral  removed,  is  not  a  collateral  covenant,  hut  is  a 
covenant  to  pay  the  purchase  money  for  the  sale  of  all  the  mineral  in 
the  manner  specified.     Manning  et  al.  v.  Frazier,  279. 

CREDITOR'S  BILL.     See  CHANCERY,  9,  10. 

CRIMINAL  LAW. 

Capacity  to  commit  crime — infants. 

1.  By  the  statute  an  infant  under  the  age  of  ten  years  is  incapable  of 
committing  crime,  and  can  not  be  convicted  of  any  crime  or  misde- 
meanor. At  the  age  of  fourteen  the  law  presumes  capacity,  without 
proof  of  a  knowledge  of  good  and  evil,  but  between  these  ages  the  evi- 
dence of  that  malice  which  is  to  supply  age  must  be  strong  and  clear 
beyond  all  doubt  and  contradiction,  as  the  •prima  facie  presumption  is  that 
the  party  is  doli  incapax.     Angelo  v.  The  People,  209. 

2.  On  a  charge  of  homicide  against  an  infant  a  little  more  than 
eleven  years  old,  the  legal  presumption  being  that  he  was  incapable  of 
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CRIMINAL  LAW. 

Capacity  to  commit  crime — infants.     Continued. 

committing  any  crime,  it  devolves  on  the  prosecution  to  make  strong 
and  clear  proof  of  capacity  before  a  conviction  can  be  had,  and  without 
such  proof  a  judgment  of  conviction  will  be  reversed.  Angelo  v.  The 
People,  209. 

Of  the  indictment. 

3.  For  attempting  to  steal.  An  indictment  under  section  273  of  the 
Criminal  Code  for  an  attempt  to  steal  the  property  of  another,  which 
simply  states  that  the  defendant  attempted  to  steal,  is  not  sufficient  to 
sustain  a  conviction.  To  obtain  a  conviction  under  this  section  the  peo- 
ple must  prove  acts  done  toward  the  perpetration  of  the  offence,  and  not 
mere  intention,  and  such  acts  being  necessary  to  show  the  crime,  they 
must  be  specifically  averred.     Thompson  et  al.  v.  The  People,  158. 

4.  Joinder  of  counts  in  indictment.  Counts  in  an  indictment  may  prop- 
erly be  joined,  for  larceny,  the  buying  and  receiving  of  the  same  prop- 
erty, knowing  it  to  have  been  stolen,  for  the  defendant's  own  gain,  and 
to  prevent  the  owner  from  again  possessing  the  same,  and  in  like  man- 
ner, and  for  like  purpose,  with  receiving  and  aiding  in  the  concealment 
of  the  same  property;  and  a  trial  may  be  had  upon  all  of  the  counts,  and 
the  prosecution  will  not  be  required  to  elect  as  to  either  count,  the 
charges  all  relating  to  one  transaction.     Bennett  et  al.  v.  The  People,  602. 

5.  Although  it  is  not  proper  to  include  separate  and  distinct  felonies 
in  different  counts  of  the  same  indictment,  it  is  allowable  to  state  the 
same  offence  in  different  ways,  although  the  judgments  on  the  several 
counts  be  different.     Ibid.  602. 

Conspiracy. 

6.  Responsibility  for  act  of  another — of  the  assent  required.  It  may  be 
stated  as  a  general  proposition  that  no  one  can  be  properly  convicted  of  a 
crime  to  the  commission  of  which  he  has  never  expressly  or  impliedly 
given  his  assent.     Lamb  v.  The  People,  73. 

7.  Where  the  accused  was  present  and  committed  the  crime  with  his 
own  hands,  or  aided  and  abetted  another  in  its  commission,  he  will  be 
considered  as  having  expressly  assented  thereto.  So,  where  he  has 
entered  into  a  conspiracy  with  others  to  commit  a  felony,  or  other  offence, 
under  such  circumstances  as  will,  when  tested  by  experience,  probably 
result  in  the  unlawful  taking  of  human  life,  he  will  be  presumed  to 
have  understood  the  consequences  which  might  reasonably  have  been 
expected  to  follow  from  carrying  into  effect  the  purpose  of  the  unlawful 
combination,  and  also  to  have  assented  to  the  doing  of  whatever  would 
reasonably  or  probably  be  necessary  to  accomplish  the  objects  of  the  con- 
spiracy, even  to  the  taking  of  life.  But  further  than  this  the  law  does 
not  go.    Ibid.  73. 
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8.  If  the  accused  in  such  case  has  not  expressly  assented  to  the  com- 
mission of  the  crime  which  happened  to  be  the  result  of  attempting  to 
carry  into  effect  the  purpose  of  the  conspiracy,  and  the  unlawful  enter- 
prise was  not  of  such  character  as  would  probably  involve  the  necessity 
of  taking  life  in  carrying  it  into  execution,  then  there  can  be  no  implied 
assent,  and  consequently  no  criminal  liability  for  the  unexpected  result. 
Lamb  v.  The  People,  73. 

9.  If  the  unlawful  act  agreed  to  be  done  is  dangerous  or  homicidal  in 
its  character,  or  if  its  accomplishment  will  necessarily  or  probably 
require  the  use  of  force  and  violence  which  may  result  in  the  taking  of 
life  unlawfully,  every  party  to  such  agreement  will  be  held  criminally 
liable  for  whatever  any  of  his  co-conspirators  may  do  in  furtherance  of 
the  common  design,  whether  he  is  present  or  not.     Ibid.  73. 

10.  But  where  the  unlawful  act  agreed  to  be  done  is  not  of  a  danger- 
ous or  homicidal  character,  and  its  accomplishment  does  not  necessarily 
or  probably  require  the  use  of  force  and  violence  which  may  result  in 
the  taking  of  life  unlawfully,  no  such  criminal  liability  will  attach 
merely  from  being  a  party  to  such  an  agreement.     Ibid,  73. 

11.  If  a  person  a  party  to  an  agreement  to  commit  a  burglary  and 
steal  goods  from  a  store  and  conceal  the  same  for  disposition,  who  was 
not  present  at  the  time  others  of  the  conspirators  were  unloading  and 
depositing  the  stolen  goods  at  a  pawnbroker's  shop,  when  upon  being 
accosted  by  a  police  officer  some  one  of  the  persons  who  were  present  at 
such  unloading  and  depositing,  shot  and  killed  the  officer,  the  co-con- 
spirator who  was  absent  at  the  time  of  the  killing,  not  having  aided  or 
abetted,  advised  or  encouraged  the  homicide,  nor,  before  its  commission 
advised  the  persons  in  charge  of  the  stolen  goods  to  oppose  and  resist  any 
and  all  persons  who  should  attempt  to  seize  the  same,  or  interrupt  them 
in  secreting  or  disposing  of  the  goods,  he  will  not  be  liable  criminally 
for  the  homicide.     Ibid.  73. 

Evidence  in  criminal  cases. 

12.  Burden  of  proof — degree  of  proof  required — to  establish  defence  on  a 
criminal  prosecution.  Where  the  killing  is  proved  on  a  trial  for  murder, 
the  burden  of  proving  circumstances  in  mitigation,  or  that  justify  or 
excuse  the  homicide,  is  thrown  upon  the  accused,  unless  the  proof  on  the 
part  of  the  prosecution  sufficiently  manifests  the  same  facts,  and  an 
instruction  which  imposes  the  burden  of  proving  such  facts  upon  the 
defence  without  reference  to  whether  they  appear  from  the  proof  by  the 
prosecution,  is  erroneous,  as  casting  upon  the  defendant  a  greater  burden 
than  the  law  requires.     Alexander  v.  The  People,  96. 

13.  When  the  killing  is  proved,  on  a  charge  of  murdei*,  and  the  de- 
fendant seeks  to  show  he  was  justified  or  excused,  it  is  erroneous 
to  instruct  the  jury  that  it  is  incumbent  on  him  to  establish  satisfac- 
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torily  such  defence.  The  statute  does  not  require  such  a  high  degree  of 
proof.  The  defendant  is  only  bound  to  prove  the  circumstances  of  miti- 
gation, or  that  justify  or  excuse,  as  any  fact  is  to  be  proved.  If  the  proof 
creates  a  reasonable  doubt  of  the  defendant's  guilt,  he  is  entitled  to  an 
acquittal.     Alexander  v.  The  People,  96. 

14.  Effect  of  statements  of  one  defendant  as  to  others.  Where  three 
persons  are  indicted  for  larceny,  the  statements  of  one  of  the  defendants, 
in  the  absence  of  the  others,  while  evidence  against  the  one  making  them 
should  not,  affect  the  others,  and  when  offered  the  court  should  be  asked 
to  restrict  its  effect  entirely  against  the  party  making  such  statements. 
If  the  court  is  asked  to  rule  out  that  part  of  them  relating  to  the  other 
two  defendants,  being  competent  against  one,  the  court  may  properly  re- 
fuse to  rule  out  any  part  of  it.     Bennett  et  al.  v.  The  People,  602. 

15.  As  to  statements  of  accused  made  when  stolen  property  was  found  in 
his  possession.  Where  it  was  proved  on  the  trial  of  one  for  larceny,  by  a 
witness,  that  he  found  the  stolen  property,  and  that  two  of  the  defend- 
ants went  with  him  to  the  place  where  it  was  found:  Held,  that  the  de- 
fendants had  the  right,  when  called  as  witnesses,  to  state  what  they  said 
as  to  how  they  came  by  the  property,  and  it  was  error  to  refuse  to  allow 
such  testimony.     Ibid.  602. 

16.  It  is  a  well  settled  rule  that  what  explanations  a  person  makes 
while  in  the  possession  of,  stolen  property,  at  the  time  of  finding  it  in 
his  possession,  are  admissible  in  evidence  for  such  party,  as  explanatory 
of  the  character  of  his  possession,  and  it  is  for  the  jury  to  weigh  them 
and  consider  whether  they  were  made  in  good  faith,  and  were  true,  or 
only  for  the  purpose  of  self-exculpation.     Ibid.  602. 

17.  Cross-examination  of  accused  as  a  witness.  On  the  trial  of  a  per- 
son indicted  for  murder,  it  appeared  the  alleged  offence  consisted  in  the 
killing  of  a  saloon  keeper,  the  difficulty  between  the  accused  and  the 
saloon  keeper  growing  out  of  a  dispute  about  a  game  of  cards  they  had 
played  together.  The  parties  had  been  playing  cards  and  drinking  to- 
gether in  the  saloon  of  the  deceased.  The  dispute  between  them  culminated 
in  the  shooting  of  the  saloon  keeper  by  the  accused,  not  in  the  saloon, 
but  out  upon  the  street  near  the  saloon.  The  accused  was  a  witness  in 
his  own  behalf.  The  matter  in  issue,  as  affecting  the  question  of  guilt  or 
innocence,  was,  which  was  the  aggressor  in  the  affair  upon  the  street. 
The  accused  was  a  young  man,  and  was  attending  a  medical  school  in 
the  city  where  the  killing  occurred.  He  had  been  shown  to  have  borne 
a  good  character  in  the  neighborhood  from  which  he  came,  for  being 
peaceable  and  inoffensive.  On  his  cross-examination  the  court  below 
ruled  that  he  should  answer  questions  touching  his  habits,  and  his  testi- 
mony elicited  thereby  showed  that  he  had  frequented  other  saloons  in 
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the  city,  where  he  had  drank,  and  played  cards  and  billiards  on  divers 
occasions.  This  was  error,  and  may  have  prejudiced  some  of  the  jurors 
against  the  accused.  These  circumstances  had  no  legitimate  bearing 
upon  the  issue  in  the  case,  nor  were  they  competent  as  bearing  upon  the 
credibility  of  the  accused  as  a  witness.  Hayward  v.  The  People,  492. 
Where  the  accused  does  not  testify. 

18.  Comments  on  that  fact  by  the  prosecution.  It  is  highly  improper 
and  unprofessional  in  counsel  for  the  prosecution  in  his  argument  to  the 
jury  to  refer  to  the  fact  that  the  accused  was  not  placed  on  the  stand  as 
a  witness,  as  one  of  the  reasons  why  he  should  be  convicted,  and  the 
fact  that  such  counsel  was  stopped  by  the  court  and  the  jury  directed  to 
disregard  that  portion  of  the  argument,  may  not  cure  the  wrong  done,  in 
the  minds  of  the  jury.     Angelo  v.  The  People,  209. 

CROSS-BILL.     See  CHANCERY,  22,  23. 

DECEIT. 

Whether  an  action  will  lie  therefor. 

1.  Of  the  diligence  required  of  the  party  complaining.  If  a  man  repre- 
sents as  true  that  which  he  knows  to  be  false,  and  makes  the  representa- 
tion in  such  a  way,  or  under  such  circumstances,  as  to  induce  a  reason- 
able man  to  believe  it  is  true,  and  is  meant  to  be  acted  on,  and  the 
person  to  whom  the  representation  has  been  made,  believing  it  to  be 
true,  acts  upon  the  faith  of  it,  and  by  so  acting  sustains  damage,  there 
is  fraud  to  support  an  action  for  deceit.     Nolle  v.  Reichelm,  425. 

2.  In  this  case,  a  person  holding  a  note  for  the  sum  of  $394.06,  se- 
cured by  mortgage  on  thirty-six  acres  of  poor  land,  worth  less  than  $50, 
proposed  to  sell  the  note  to  anothei',  representing  that  the  mortgaged 
premises  embraced  a  tract  of  eighty  acres  of  good  prairie  land,  worth 
$1000,  at  the  same  time  knowing  what  the  facts  were,  and  that  his  rep- 
resentations were  false,  but  the  person  to  whom  the  representations  were 
made,  relying  on  them  as  being  true,  purchased  the  note,  paying  there- 
for the  sum  of  $395,  The  land  covered  by  the  mortgage  was  situate 
only  six  or  seven  miles  from  where  the  parties  resided,  but  the  purchaser 
did  not  go  upon  the  premises  himself,  to  examine  as  to  the  quality  or 
quantity.  The  purchaser  was  a  German,  unable  to  read  English,  and  re- 
lied entirely  on  the  representations  of  the  seller  as  to  the  quantity  and 
description  of  the  land  embraced  in  the  mortgage,  and  also  as  to  its  loca- 
tion and  quality,  the  seller  assuming  to  point  out  the  land  on  a  map, 
and  to  know  of  its  value.  The  seller  had,  on  former  occasions,  trans- 
acted business  for  the  purchaser  under  such  circumstances  that  the 
latter  might  reasonably  have  trusted  him,  and  relied  upon  his  represen- 
tations.    Moreover,  the  parties  were  upon  terms  of  intimate  friendship. 
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There  was  no  fact  transpired  pending  the  negotiation  calculated  to 
arouse  a  suspicion  in  the  mind  of  a  reasonably  prudent  person  as  to  the 
truth  of  the  representations.  It  was  held,  the  buyer,  under  the  circum- 
stances, was  justified  in  relying  on  the  representations  of  the  seller, 
without  further  diligence  on  his  part  to  ascertain  their  truth,  and  the 
fraud  perpetrated  upon  him  would  support  an  action  for  deceit.  Nolte 
v.  Reichelm,  425. 

As    TO    THE    SCIENTER. 

3.  In  an  action  for  deceit,  the  court  instructed  the  jury  that  the 
alleged  false  representations,  to  be  actionable,  must  have  been  fraudu- 
lently made.  Upon  objection  that  the  instruction  failed  to  inform  the 
jury  that  the  representations  must  have  been  made  with  a  knowledge 
that  they  were  false  in  order  to  constitute  a  ground  of  action,  it  was 
held,  the  instruction  was  sufficient  in  that  regard,  as  the  scienter  enters 
into,  and  is  necessary  to,  a  fraudulent  representation.     Ibid.  425. 

DECREE. 

Relief  limited  by  prayer  in  bill.     See  CHANCERY,  8. 

DEDICATION. 

As  TO  prior  incumbrance. 

1.  The  purchaser  of  land  subject  to  a  deed  of  trust  has  no  power  to 
lay  out  the  land  into  town  lots,  and  thereby  dedicate  the  streets  and 
alleys  to  the  public  so  as  to  affect  a  purchaser  at  a  sale  under  the  trust 
deed.  A  sale  under  the  trust  deed  will  avoid  and  vacate  such  a  plat. 
People  ex  rel.  Weber  v.  Herbel,  384. 

DELIVERY. 

Delivery  of  deeds. 

1.  Where  the  delivery  of  a  deed,  though  to  a  stranger,  for  the  benefit 
of  the  grantee,  is  absolute,  it  is  good,  but  if  a  future  control  over  the  deed 
is  reserved  by  the  grantor,  no  estate  passes.  Stinson  et  al.  v.  Anderson 
et  al.  373. 

2.  Where  a  grantor,  after  acknowledging  a  deed  conveying  his  land  to 
his  three  minor  children,  left  the  same  with  the  acting  magistrate  re- 
questing him  to  keep  it  for  the  grantor,  saying  if  he  wanted  it  he  would 
call  and  get  it,  but  if  he  should  die,  requesting  its  delivery  to  the  grantees 
or  their  guardian,  and  after  such  deposit  of  the  deed  the  grantor  and 
his  wife  executed  a  mortgage  on  the  same  lands  to  a  third  person,  it 
was  held,  that  this  latter  act  was  equivalent  to  a  withdrawal  of  the  deed 
for  the  purpose  of  making  the  mortgage,  and  there  being  no  subsequent 
act  of  the  grantor  showing  an  intention  to  make  an  absolute  delivery, 
no  title  passed  by  the  deed  to  the  grantees.     Ibid.  373. 

42—96  III. 
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AS  TO  DEED  OF   TRUST. 

8.  Delivery  thereof  to  the  trustee — notice  by  recording  before  such  delivery^ 
Schultze  et  al.  v.  Houfes,  335.  See  MORTGAGES  AND  DEEDS  OF 
TRUST,  8. 

DEMURRER. 

Confesses  allegations  of  bill. 

1.  A  party  by  demurring  to  a  bill  in  chancery  confesses  all  the  ma- 
terial allegations  of  the  bill,  and  if  that  shows  a  right  of  relief  as  against 
such  party,  he  can  not  avail  of  the  evidence  taken  in  favor  of  another 
party  who  answers  the  bill,  and  a  decree  based  on  the  facts  stated  in  the 
bill  will  be  affirmed  as  to  such  party  demurring.  Grand  Tower  Mining, 
Manufac.  and  Trans.  Co.  et  al.  v.  Cady  et  al.  430. 

DEPOSIT.     See  BANKS,  1,  2,  3. 

DESCRIPTION. 

As  TO  property  assessed  for  taxation. 

Of  the  necessary  and  proper  description.     See  TAXATION,  5,  6. 

DOWER. 

Conveyance  and  re-conveyance  of  land. 

1.  Subsequent  to  a  sale  without  conveyance — effect  upon  right  of  dower. 
The  owner  of  a  tract  of  land  sold  the  same  to  his  son,  by  parol,  agree- 
ing to  convey  upon  the  performance  of  a  certain  condition  by  the  son. 
The  condition  was  duly  performed.  Subsequent  to  this  sale,  and  with- 
out having  conveyed  to  the  son,  the  father,  together  with  his  wife, 
conveyed  the  same  land  to  a  third  person,  who  immediately  reconveyed 
to  the  wife,  in  fee.  After  the  death  of  the  father,  the  son  filed  his  bill 
in  chancery  against  the  second  grantee — the  widow — to  compel  a  con- 
veyance of  the  land  to  him  in  fulfillment  of  his  parol  contract  of  purchase 
from  his  father.  It  was  held,  the  complainant  was  entitled  to  the  relief 
sought,  except  that  the  widow,  the  holder  of  the  legal  title,  should  hold 
her  right  of  dower  in  the  land,  notwithstanding  the  conveyance  by  her 
husband,  and  her  joining  therein,  and  the  conveyance  from  their  grantee 
to  herself.  In  that  regard  the  title  was  considered  as  remaining  in  the 
same  condition  as  though  those  conveyances  had  not  been  made.  Jefferson 
v.  Jefferson,  551. 

Release  of  dower. 

2.  Whether  operative — under  deed  of  trust.  A  widow  and  heirs  bor- 
rowed money  with  which  to  pay  debts  against  the  estate,  and  to  secure 
the  same  and  a  debt  against  the  estate,  they  gave  deeds  of  trust,  and  a 
mortgage  containing  a  covenant  of  warranty  against  all  incumbrances, 
and  afterwards,  on  bill  filed  by  a  creditor  on  behalf  of  himself  and  other 
creditors,  the  debts  owing  by   the  estate  were  declared  a  lien  upon  the 
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lands  embraced  in  the  trust  deeds  and  mortgage,  and  the  lands  were 
ordered  to  be  sold  for  the  payment  of  all  the  debts,  including  those 
secured  by  the  trust  deeds  and  mortgage,  the  decree,  however,  not  setting 
aside  those  instruments,  but  only  depriving  them  of  any  priority  of  lien 
in  exclusion  of  the  creditors  of  the  estate,  and  the  lands  were  sold  as  de- 
creed: Held,  the  sale  under  the  decree  did  not  render  the  widow's  release 
of  dower  in  the  trust  deeds  and  mortgage  inoperative,  and  restore  her 
dower  as  against  the  grantee  in  the  deeds  of  trust  who  became  the  pur- 
chaser under  the  decree  for  the  benefit  of  the  parties  secured  by  the  trust 
deeds  and  mortgage.     Hoppin  v.  Hoppin,  265. 

Estoppel. 

3.  By  covenant  of  warranty.  Where  a  deed  of  trust  is  made  by  a 
widow  in  connection  with  the  heirs  of  an  estate,  to  secure  a  debt  due 
from  the  estate  and  money  borrowed  to  pay  other  debts,  the  deed  contain- 
ing a  covenant  of  warranty  against  all  incumbrances,  this  will  operate 
to  estop  the  widow  from  afterwards  setting  up  a  claim  to  dower  in  the 
same  lands  as  against  parties  claiming  title  under  the  trust  deed,  and 
the  fact  that  the  lands  have  been  also  sold  under  a  decree  of  court  for 
the  benefit  of  all  the  creditors  of  the  estate,  placing  the  debts  secured 
by  the  trust  deed  upon  an  equal  footing  with'  the  other  debts  of  the 
estate,  will  not  prevent  the  application  of  this  rule.     Ibid.  265. 

DURESS. 

What  constitutes  duress. 

1.  As  to  threats  of  arrest.  Where  a  person  has  committed  a  crime,  a 
threat  to  have  him  arrested  and  imprisoned,  being  only  a  threat  of  a 
lawful  arrest,  will  not  constitute  duress,  in  any  such  sense  as  will  dis- 
charge him  from  liability  upon  a  contract  to  indemnify  the  person  injured 
by  the  commission  of  the  offence.  Compton  v.  The  Bunker  Hill  Bank  et  al. 
801. 

EJECTMENT. 

Defences  allowed  to  defendant  in  execution. 

1.  Or  to  one  claiming  under  him.  The  general  rule  is  that  a  purchaser 
at  a  sheriff's  sale  comes  into  exactly  such  estate  as  the  debtor  had,  and 
when  the  debtor  is  sued  in  ejectment  by  the  purchaser  under  the  execu- 
tion to  recover  possession,  he  can  not  dispute  the  plaintiff's  title.  An 
exception  to  the  rule  is,  that  if,  after  the  sale,  the  defendant  in  execution 
abandons  the  land,  and  afterwards  returns  to  it,  and  is  sued  in  ejectment, 
he  may  show  an  outstanding  title,  provided  he  shows  that  he  has  taken 
possession  and  holds  under  it,  and  the  same  rule  applies  to  a  purchaser 
holding  under  the  defendant  in  execution.  Gould  et  al.  v.  Hendrickson, 
599. 
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2.  Where  one  derives  his  claim  of  title  and  possession  under  a  defend- 
ant in  execution,  whose  deed  to  an  intermediate  party  is  set  aside  for  fraud 
as  against  creditors,  and  the  land  is  sold  under  the  execution,  such  per- 
son so  claiming  under  the  defendant  in  execution  will  not  be  allowed  to 
question  the  regularity  and  sufficiency  of  the  title  of  the  defendant  in 
the  execution.     Gould  et  ail.  v.  Hendrickson,  599. 

EMINENT  DOMAIN. 

Changing  use  of  streets. 

1.  Injury  to  private  rights.  For  any  change  of  the  use  of  a  street 
dedicated  to  the  public  for  ordinary  purposes,  since  the  adoption  of 
our  present  constitution,  to  the  extent  that  it  damages  private  indi- 
viduals, they  will  be  entitled  to  recover.  If  they  waive  their  rights, 
neither  the  public  nor  other  persons  can  litigate  for  them.  If  the  new 
use  affects  private  rights,  proceedings  for  condemnation  may  have  to  be 
invoked,  but  so  far  as  affects  the  public  alone,  the  legislature,  as  its 
representative,  may  do  as  it  pleases.     People  ex  rel.  v.   Walsh  etal.  232. 

2.  Right  of  way  across  another  right  of  way.  One  railroad  company  is 
entitled  to  have  condemnation,  under  the  statute,  for  its  right  of  way 
across  the  right  of  way  of  a  previously  constructed  railroad,  but  the 
company  whose  right  of  way  is  condemned  is  entitled  to  be  fully  com- 
pensated for  all  damages  it  may  sustain  in  consequence  thereof.  St. 
Louis,  Jacksonville  and  Chicago  Railroad  Co.  et  al.  v.  Springfield  and  North- 
western Railroad  Co.  274. 

Of  the  compensation. 

3.  Where  the  right  of  way  is  sought  across  or  under  the  track  of 
another  railroad  company,  or  through  its  embankment,  the  latter  com- 
pany is  entitled  to  receive  such  sum  of  money  as  will  enable  it  to 
place  its  track  over  the  point  at  which  the  ground  is  condemned 
in  as  safe  a  condition,  as  nearly  as  the  nature  of  the  case  will 
admit,  as  it  was  before  the  making  of  the  excavation.  The  damages 
should  cover  additional  expense  for  watchmen  when  travel  over  the 
excavation  is  rendered  hazardous;  the  expense  of  building  and  main- 
taining permanent  abutments,  or  retaining  the  walls;  losses  incident 
to  re-building  or  repairing,  and  contingent  losses  by  fire  or  otherwise, 
and  if  any  other  kind  of  bridge  over  the  excavation  is  more  safe  than 
a  wooden  one,  the  compensation  should  be  sufficient  to  enable  the  com- 
pany to  erect  and  maintain  perpetually  a  bridge  of  that  degree  of  safety, 
and  likewise  to  reimburse  it  for  all  inconvenience  and  expense  inci- 
dent to  the  erection  and  maintenance  of  such  abridge.     Ibid.  274. 

4.  Disposition  of  condemnation  money  where  ownership  of  land  is  doubt- 
ful.    A  railroad  company  seeking  the  condemnation  of  a  part  of  a  lot  for 
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EMINENT  DOMAIN. 

Of  the  compensation.     Continued. 

the  purposes  of  the  road,  has  no  cause  to  complain  of  an  order  of  court 
fixing  the  compensation  to  be  paid,  and  directing  the  money  to  be  paid  to 
the  treasurer  of  the  county  for  the  benefit  of  the  owners  of  the  prop- 
erty affected,  or  those  interested  in  it.  Such  an  order  does  not  deter- 
mine who  is  entitled  to  the  compensation  awarded.  Chicago  and  West- 
ern Indiana  Railroad  Co.  v.  Prussing  et  al.  203. 

Defence  in  proceeding  to  condemn. 

5.  In  a  proceeding  in  the  county  court  for  condemnation  for  a  right 
of  way  for  a  railroad  across  the  right  of  way  and  railroad  track  of 
another  company,  questions  as  to  the  sufficiency  of  a  city  ordinance  in 
respect  to  the  right  of  the  company  seeking  the  condemnation,  And 
as  to  the  right  of  such  company,  under  the  constitution  and  the 
Eminent  Domain  act,  to  cross  the  track  of  another  company,  and  as  to 
injury  to  the  franchise  of  the  company  whose  road  is  sought  to  be  crossed, 
and  as  to  the  proposed  crossing  being  a  continuing  nuisance  resulting  to 
the  last  named  company  from  the  operation  of  the  new  road,  are  all  of  a 
character,  if  available  at  all  to  the  party  relying  upon  them,  such  as 
may  be  interposed  as  a  defence  at  law  in  the  condemnation  proceeding* 
Lake  Shore  and  Michigan  Southern  Railway  Co.  et  al.  v.  Chicago  and  West- 
ern Indiana  Railroad   Co.  125. 

EQUITABLE  MORTGAGE. 

What  constitutes.     See  MORTGAGES  AND  DEEDS  OF  TRUST,  6,  7. 

ERROR. 

Error  will  not  always  reverse.     See  PRACTICE  IN  THE    SUPREME 

COURT,  8,  9. 
Presumption. 

In  favor  of  the  correctness  of  a  judgment.     See  PRESUMPTIONS,  1. 

ESTOPPEL. 

As  to  jurisdiction  of  a  court. 

1.  Recorder's  Court  of  Chicago.  Dinet  v.  Eigenmann,  Admr.  et  al.  39. 
See  JURISDICTION,  1. 

AS  TO  CLAIM  OF  DOWER. 

2.  Release  of  dower,  with  covenant  of  warranty.     See  DOWER,  3. 

TO  ASSERT  MECHANIC'S  LIEN. 

3.  As  against  another  incumbrancer.     See  LIENS,  4. 
EVIDENCE. 

AS  TO  FACTS  ADMITTED  IN  PLEADINGS. 

1.  Where  a  complainant  states  or  admits  a  material  fact  in  his  bill, 
evidence  on  his  part  to  the  contrary  can  not  avail  him  anything,  and  the 
defendant  need  not  prove  the  fact  so  admitted.     Spencer  v.  Otis,  570. 
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EVIDENCE.      Continued. 

Certified  copies  of  reports  of  road  inspectors. 

2.  In  what  proceedings  admissible.  Under  section  17,  of  "An  act  to 
provide  for  constructing,  maintaining  and  keeping  in  repair  plank,  gravel 
or  macadamized  roads  or  pikes  by  a  general  law,"  in  force  April  26, 1859,  the 
reports  of  the  road  inspectors  appointed  by  the  county  authorities  are 
admissible  as  evidence  for  or  against  any  corporation  formed  to  con- 
struct such  a  road,  not  only  in  suits  between  such  corporations  and  indi- 
viduals respecting  the  payment  of  tolls,  but  also  in  a  proceeding  in  the 
nature  of  a  quo  warranto  to  deprive  such  corporation  of  its  franchise  for 
not  keeping  its  road  in  proper  repair.  Elston  and  Wheeling  Or av el  Road 
Co.  v.  The  People  ex  rel.  Pierce,  584. 

In  proceeding  by  garnishment. 

3.  To  show  liability  of  garnishee.  Where  an  insurance  company  is 
summoned  to  answer  as  a  garnishee,  on  the  allegation  that  the  company 
is  liable  to  the  judgment  debtor  upon  a  policy  of  insurance,  and  the  com- 
pany denies  such  liability,  on  a  trial  of  this  issue  it  is  competent  for  the 
garnisheeing  creditor  to  give  in  evidence  the  affidavits  made  in  proof  of 
loss,  as  tending  to  show  a  compliance  with  the  provisions  of  the  policy 
by  the  assured.     Imperial  Fire  Ins.  Co.  v.  Shinier,  Admr.  580. 

Degree  of  proof  required. 

4.  To  show  that  a  conveyance  was  fraudulent.  Pratt  v.  Pratt  et  al.  184. 
See  FRAUDULENT  CONVEYANCES,  8. 

Burden  of  proof — degree  of  proof  required. 

5.  To  establish  defence  in  a  criminal  case.  Alexander  v.  The  People,  96. 
See  CRIMINAL  LAW,  12,  13. 

Evidence  in  criminal  cases.     See  CRIMINAL  LAW,  14  to  17. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Exceptions — when  necessary. 

1.  Where  the  bill  of  exceptions  fails  to  show  an  exception  taken  to 
the  decision  of  the  court  overruling  a  motion  for  a  new  trial,  it  will  be 
understood  that  the  party  acquiesced  in  the  decision,  and  it  can  not  be 
assigned  for  error.     Stern  et  al.  v.  The  People,  475. 

Bill  of  exceptions. 

2.  Will  prevail  over  recitals  in  record.  Where  the  recitals  of  the  record 
of  proceedings,  as  made  up  by  the  clerk,  and  the  statements  in  the  bill  of 
exceptions,  duly  signed  and  sealed  by  the  judge,  are  not  in  harmony,  the 
real  truth  will  be  taken  to  be  as  stated  in  the  bill  of  exceptions.  Hirlh 
v.  Lynch,  409. 

FEIGNED  ISSUE  OUT  OF  CHANCERY. 

Effect  of  the  verdict. 

Whether  conclusive  upon  the  chancellor — and  herein,  of  the  effect  of  the 
verdict  on  the  contest  of  a  tvill,  as  controlling  the  decree.  Calvert  v.  Carpen- 
ter et  al.  63.     See  CHANCERY,  30. 
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FORMER  DECISIONS. 
Appeals  in  road  cases. 

1.  By  whom.  In  the  case  of  Taylor  et  al.  v.  Town  of  Normal,  88  111. 
526,  it  was  held  that  no  person  has  the  right  of  appeal  from  the  decision 
of  commissioners  of  highways  in  laying  out  a  new  road,  or  vacating 
an  old  one,  unless  he  is  the  owner  of  land  adjoining  the  road  to  be  laid 
out  or  vacated.  If  that  is  to  be  taken  in  the  strict  meaning  of  touching 
the  land,  so  that  no  person  can  appeal  from  such  an  order  unless  he  is 
the  owner  of  land  which  is  actually  touched  by  the  road  to  be  laid  out  or 
vacated,  the    construction   adopted  in   that  case  was   a  too   narrow    one. 

Whitmer  et  al.  v.  Commissioners  of  Highways,  289.     See  APPEALS,  1,  2,  3. 
Control  of  streets  in  Chicago. 

2.  The  ruling  in  Kreigh  v.  Chicago,  86  111.  407,  that  the  city  of  Chicago 
had  no  power  to  alienate  the  control  of  its  streets  to  the  park  commis- 
sioners, and  that  the  act  relating  to  parks  had  no  reference  to  prior  es- 
tablished streets,  was  under  the  statute  as  it  then  existed.  Since  then 
the  needed  legislation  has  been  supplied,  and  that  case  is  no  longer  bind- 
ing.    People  ex  rel.  v.  Walsh  el  al.  232. 

FRAUD. 

As  between  vendor  and  purchaser. 

1.  Sale  and  conveyance  by  the  latter — as  to  evidence  of  fraud.  Although 
the  object  of  a  grantor  in  conveying  real  estate  was  to  deprive  his  vendor 
from  obtaining  a  reconveyance  for  fraud  or  other  cause,  this  will  not 
defeat  the  title  of  the  grantee,  if  he  purchased  in  good  faith  without 
notice  of  the  equities  of  the  original  owner  from  whom  his  grantor  derived 
the  title.  Nor  will  the  conduct  of  his  grantor  in  defending  a  suit  brought 
against  him  subsequent  to  his  conveyance,  by  his  grantor,  in  his  own 
name,  without  disclosing  the  fact  that  he  had  sold  to  his  grantee,  so  long 
as  the  latter  had  no  knowledge  of  the  impending  litigation.  Grant  v. 
Bennett  et  al.  513. 

2.  The  fact  that  a  purchaser  of  real  estate  delays  putting  his  quit- 
claim deed  upon  record  for  some  time,  and  afterwards  procures  a  war- 
ranty deed  to  be  made  and  ante-dated  to  the  time  of  his  purchase,  does 
not  afford  any  evidence  of  fraudulent  intent  on  his  part,  where  it  was 
the  agreement  at  the  time  the  quitclaim  deed  was  made  that  his  grantor 
should    make    him   a  warranty  deed  when  desired  by  him.     Ibid.  513. 

False  representations  by  a  third  person. 

3.  Who  affected  thereby.  If  a  person  is  induced  to  execute  a  deed  for 
land  to  another,  through  the  false  representations  of  a  third  person 
having  no  authority  to  act  for  the  grantee,  and  the  latter  had  no  knowl- 
edge that  such  representations  had  been  made,  prior  to  receiving  the 
deed  nor  any  person  authorized  to  act  for  him,  the  grantee  will  not  be 
affected  by  such  fraudulent  representations.  Complon  v.  The  Bunker  Sill 
Bank  et  al.  301. 
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FRAUD.      Continued. 

Confession  of  judgment  when  no  debt  exists. 

4.  In  fraud  of  creditors — of  their  remedy.     See  CHANCERY,  10. 
Deceit — whether  an  action  will  lie. 

5.  Of  the  diligence  required  of  the  party  complaining — and  of  the  scienter. 
Nolle  v.  Reichelm,  425.     See  DECEIT,  1,  2. 

Setting  aside  judgment  at  law — in  chancery. 

6.  On  the  ground  of  fraud.  Dinet  v.  Uigenmann,  Admr.  ei  al.  39.  See 
CHANCERY,  19. 

FRAUDULENT  CONVEYANCES. 

Voluntary  settlement. 

1.  If,  at  the  time  of  making  a  voluntary  settlement,  by  a  father  upon 
his  children  he  still  retains  sufficient  property  to  pay  all  his  debts,  such 
settlement  can  not  be  impeached  unless  it  is  fraudulent  in  fact.  Mere 
indebtedness  at  the  time  is  not  sufficient  to  render  the  settlement  fraudu- 
lent in  law  if  the  donor  retains  property  sufficient  to  discharge  his  debts. 
Merrell  et  al.  v.  Johnson  et  al.  2'24t. 

2.  To  impeach  a  conveyance  of  land  by  a  father  to  his  children  as 
fraudulent,  it  necessarily  devolves  upon  the  complainant  to  aver  and 
prove  that  he  was  a  creditor  at  the  time  the  conveyance  was  made,  and 
that  the  grantor  was  then  insolvent,  or  show  such  facts  and  circumstances 
as  will  authorize  a  court  or  jury  to  presume  insolvency.     Ibid.  224. 

Voluntary  conveyance  to  children. 

3.  Re-conveyance — circumstances  shoiuing  fraud.  Where  a  party,  after 
becoming  indebted,  made  a  voluntary  conveyance  of  most  of  his  lands 
to  his  son  and  son-in-law  without  any  consideration,  and  the  latter, 
some  years  after,  reconveyed  to  the  debtor,  who,  soon  after  notice  that 
the  debt  would  be  enforced  against  him,  conveyed  the  same  land  to  the 
son-in-law,  who,'  in  a  few  days  afterwards,  conveyed  the  same  to  the 
debtor's  wife,  there  being  no  consideration  for  either  deed,  and  when 
advised  by  an  attorney  that  the  last  deeds  were  not  good  for  want  of  a 
consideration,  the  debtor  and  his  wife  conveyed  this  and  other  lands 
owned  by  him,  including  his  homestead,  to  the  same  son-in-law,  taking 
his  note  for  $2500,  and  very  shortly  afterwards  the  debtor,  who  continued 
to  occupy  the  premises,  sold  the  notes  to  a  neighbor,  a  poor  man,  for 
$1000.  whose  land  was  mortgaged,  and  proceedings  pending  to  foreclose 
the  same,  and  who  had  been  trying  to  borrow  money  to  relieve  his  own 
property,  and  he  immediately  afterwards  transferred  the  notes  to  the 
maker  for  $1500,  $1000  of  which,  he  testified,  was  paid  down,  and  the 
remainder  in  a  few  days  after  the  transfer,  it  was  held,  notwithstanding 
the  testimony  of  the  grantor  and  grantee  that  the  last  conveyance  was 
made  in  good   faith,  and  without  any   fraudulent  intent,  that  the  proof 
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FRAUDULENT  CONVEYANCES. 

Voluntary  conveyance  to  children.     Continued. 

showed  the  same  was  made  in  fraud  of  creditors,  and  should  be  set 
aside,  except  as  to  the  land  exempt  as  a  homestead.  Bell  v.  Devore  et  al. 
217. 

4.  Where  the  facts  and  circumstances  of  a  transaction  show  it  to  be 
fraudulent,  as  against  creditors,  the  declarations  of  the  parties  to  it  under 
oath  that  it  was  jn  good  faith,  and  without  fraudulent  intent,  will  avail 
but  little.     Ibid.  217. 

Conveyance  from  wife  to  her  husband. 

5.  Whether  fraudulent.  Where  the  only  proof  that  a  conveyance  was 
fraudulent  was  the  fact  that  it  was  made  by  an  indebted  wife  to  her  hus- 
band, and  they  both  testified  that  the  conveyance  was  executed  in  con- 
sideration that  the  husband  undertook  to  pay  certain  specified  debts  of 
the  wife,  which  was  not  a  grossly  inadequate  price  for  the  property,  and 
that  he  had  since  paid  the  same,  the  intent  to  hinder,  delay,  or  defraud 
creditors  being  expressly  denied,  and  it  appeared  that  the  debt  under 
which  the  conveyance  was  assailed  was  incurred  by  the  wife  as  surety, 
and  both  she  and  her  husband  denied  any  knowledge  of  the  existence  of 
such  debt  when  the  deed  was  made,  supposing  it  was  paid,  or  otherwise 
secured,  it  was  held  there  was  not  sufficient  proof  of  fraud  to  defeat  the 
husband's  equitable  title.      Tyberandtv.  Raucke,  71. 

AS    TO    TITLE    UNDER    PRIOR    LIENS. 

6.  Where  a  father  conveys  land  to  his  children,  subject  to  liens 
thereon  by  mortgage  and  judgment  which  are  prior  liens,  and  the  land 
is  sold  under  such  prior  liens  and  purchased  by  a  third  person  for  the 
benefit  of  such  children,  with  means  derived  from  their  mother's 
separate  estate,  and  the  time  for  redemption  is  passed,  a  judgment 
creditor  of  the  father,  whose  lien  is  junior,  can  not  have  the  convey- 
ances to  the  children  and  third  person  set  aside<  as  fraudulent,  and  sub- 
ject the  land  to  the  payment  of  his  debt.  Merrell  et  al.  v.  Johnson  et  al. 
224. 

Effect  upon  homestead   right. 

7.  Where  the  owner  of  a  homestead,  and  his  wife,  conveyed  the 
premises  to  a  third  person,  who  reconveyed  to  the  wife,  the  purpose  of 
the  transaction  being  to  hinder  and  delay  creditors,  the  court,  upon  de- 
claring the  conveyances  fraudulent  as  against  creditors,  on  bill  filed,  per- 
mitted the  conveyance  of  the  homestead  to  stand.  Bell  v.  Devore  et  al. 
217. 

Of  the  proof  required — presumption. 

8.  Where  notes  and  a  mortgage  given  to  secure  them,  appear  to  be 
fair  on  their  face,  it  will  be  presumed  they  are  valid  and  binding  until 
such  presumption  is  overcome  by  clear  and  satisfactory  proof.  Mere 
suspicion  of  fraud  is  not  enough,  but  it  must  be  satisfactorily  shown. 
The  evidence  must  convince  the  understanding  that  the  transaction  was 
entered  into  for  a  purpose  prohibited  by  law.     Pratt  v.  Pratt  et  al.  184. 
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GARNISHMENT. 

What  is  subject  to  garnishment. 

1.  Of  an  equitable  assignment.  After  an  equitable  assignment  or  set- 
ting apart  of  a  claim  for  the  payment  of  a  particular  debt  owing  by  the 
assignor  and  another,  the  holder  of  the  interest  so  set  apart  will  not  be 
liable  to  garnishee  process  at  the  suit  of  other  creditors  of  the  assignor. 
Dressor  v.  McCord,  389. 

2.  An  agreement  between  a  debtor  and  his  creditor  holding  a  trust 
deed,  whereby  the  debtor  is  to  discontinue  a  suit  to  prevent  a  sale  of  his 
land  under  the  trust  deed,  and  the  creditor,  in  case  he  acquires  the  title 
at  the  trustee's  sale,  is  to  select  out  of  the  whole  body  of  land  one  hun- 
dred and  sixty  acres  and  make  it  available  in  the  payment  of  a  note 
given  by  the  debtor  and  a  son-in-law  of  the  creditor,  so  as  to  pay  the 
son-in-law's  share  of  the  note,  is,  in  equity,  a  complete  assignment  by 
the  debtor  of  any  interest  he  may  have  had  in  the  land  so  to  be  selected, 
and  a  setting  of  it  apart  to  discharge  the  debt  designated,  and  the  debtor 
has  no  such  interest  as  is  liable  to  be  reached  by  garnishee  process. 
Ibid.  389. 

Replication  to  answer  of  garnishee. 

3.  Waiver  thereof  by  going  to  trial.  Imperial  Fire  Ins.  Co.  v.  Shinier, 
Admr.  580.     See  PRACTICE,  3. 

Evidence. 

4.  In  proceeding  by  garnishment.     See  EVIDENCE,  3. 

GIFT. 

Whether  a  sale  or  a  gift.     See  CONTRACTS,  4. 

HABEAS  CORPUS. 

Whether  the  proper  remedy. 

1.  In  case  of  commitment  for  contempt.  If  a  committal  for  a  contempt 
of  court  is  for  a  definite  period,  or  until  the  defendant  shall  perform  a 
specified  act,  the  judgment  will  be  capable  of  being  reviewed  on  error, 
but  when  the  order  of  commitment  is  until  the  further  order  of  irhe  court, 
the  appellate  court  can  not  know  the  duration  of  the  imprisonment  and 
determine  whether  the  confinement  is  reasonable,  or  is  oppressive  and 
wrong.     People  ex  rel.  Hinckley  v.  Pirfenbrink,  68. 

2.  If  an  order  of  commitment  for  a  contempt  of  court  is  simply  erro- 
neous, this  court  has  no  power  to  discharge  the  prisoner  on  habeas  cor- 
pus. In  such  case  error  or  appeal  is  the  only  remedy,  but  it  is  otherwise 
when  the  judgment  and  process  are  void.     Ibid.  68. 

3.  Thus,  where  an  order  and  mittimus  for  the  imprisonment  of  a  party 
were  not  for  any  definite  period,  or  until  he  should  perform  some  act 
required  of  him,  it  was  held,  that  the  order  and  process  were  too  indefi- 
nite, and  were  void,  and  the  prisoner  was  discharged.     Ibid.  68. 
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HIGHWAYS. 

Streets  in  a  city. 

1.  For  whose  use — and  herein,  of  legislative  control  over  them.  A  city,  as 
the  agent  or  representative  for  the  public,  holds  the  fee  of  the  streets 
therein  for  the  use  of  the  public,  and  not  for  the  citizens  of  the  city 
alone,  but  for  the  entire  public,  of  which  the  legislature  is  the  repre- 
sentative.     People  ex  rel.  v.   Walsh  et  ah  232. 

2.  So  long  as  the  use  of  streets  is  not  exclusive,  the  mode  of  their  exer- 
cise is  within  the  control  of  the  legislature.  Embankments  for  railways, 
tunnels  for  crossing  streets,  notwithstanding  they  abridge  the  ordinary 
mode  of  uses,  are  within  the  power  of  the  legislature  to  authorize.  Ibid. 
232. 

3.  Where  no  private  rights  are  involved  or  invaded,  the  legislature 
may  close  a  highway  or  street,  or  relinquish  altogether  its  use  by  the 
public,  or  it  may  regulate  its  use  or  restrict  it.  In  the  absence  of  con- 
stitutional restriction,  the  legislature  may  vacate  or  discontinue  a  street 
or  highway,  or  invest  municipal  corporations  with  this  authority.  Ibid. 
232. 

4.  As  to  injury  to  private  persons  by  change  of  use.  For  any  change  of  the 
use  of  a  street  dedicated  to  the  public  for  ordinary  purposes,  since  the  adop- 
tion of  our  present  constitution,  to  the  extent  that  it  damages  private 
individuals,  they  will  be  entitled  to  recover.  If  they  waive  their  rights, 
neither  the  public  nor  other  persons  can  litigate  for  them.  If  the  new 
use  affects  private  rights,  proceedings  for  condemnation  may  have  to  be 
invoked,  but  so  far  as  affects  the  public  alone,  the  legislature,  as  its  rep- 
resentative, may  do  as  it  pleases.     Ibid.  232. 

5.  Control  may  be  given  to  park  commissioners.  It  is  competent  for  the 
legislature  to  transfer  the  control  of  the  streets  of  a  city  or  village  to 
park  commissioners,  to  be  by  them  improved  and  controlled  for  boulevard 
and  park  purposes,  where  such  purposes  are  not  inconsistent  with  their 
use  for  ordinary  travel.    Ibid.  232. 

6.  Former  decision.  The  ruling  in  Kreigh  v.  Chicago,  86  111.  407,  that 
the  city  of  Chicago  had  no  power  to  alienate  the  control  of  its  streets  to 
the  park  commissioners,  and  that  the  act  relating  to  parks  had  no  refer- 
ence to  prior  established  streets,  was  under  the  statute  as  it  then  existed 
Since  then  the  needed  legislation  has  been  supplied,  and  that  case  is  no 
longer  binding.     Ibid.  232. 

7.  Grant  of  control  with  reservation.  Where  a  city  is  authorized  by 
statute  to  grant  the  control  of  certain  streets  to  park  commissioners  or 
not,  at  its  pleasure,  it  may  grant  such  control  with  reservations  as  to 
the  laying  of  gas  and  water  pipes  and  the  construction  of  sewers,  and 
such  reservations  will  not  invalidate  the  grant,  but,  it  must  be  taken  sub- 
ject to  the  reservations  and  conditions  imposed,  if  accepted.    Ibid.  232. 
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HIGHWAYS.      Continued. 

Obstruction  of  public  highways. 

8.     Jurisdiction  in  chancery  to  restrain  the  same.     See  CHANCERY,  20. 

HOMESTEAD. 

Abandonment 

1.  Effect  of  a  conveyance  of  the  premises  in  fee.  The  owner  of  premises 
occupied  by  him  as  a  homestead,  devised  the  property  to  his  wife  during 
her  lifetime,  and  the  remainder,  together  with  other  real  estate,  to 
another.  Upon  the  death  of  the  testator,  the  widow  renounced  the  will  of 
her  husband,  electing  to  take  her  dower  and  legal  share  of  the  estate. 
Subsequently,  upon  petition  for  dower  and  homestead,  the  premises 
which  had  continued  in  the  occupancy  of  the  widow,  were  set  apart  to 
her  as  her  homestead.  Thereupon  the  widow  conveyed  the  premises,  for 
value,  to  a  third  person,  by  warranty  deed,  in  fee,  the  grantee  going  into 
possession.  In  ejectment  by  the  residuary  devisee,  under  the  will,  against 
the  grantee  of  the  widow,  it  was  held,  the  alienation,  by  the  widow,  of  the 
premises  so  set  apart  to  her  as  her  homestead,  did  not,  of  itself,  operate 
as  an  abandonment  by  her  of  her  homestead  right  therein,  or  as  an  accel- 
eration of  the  estate,  in  any  such  sense  as  would  enable  the  plaintiff  to 
recover.  The  conveyance  in  fee  only  passed  the  estate  which  the  grantor 
ha  1,  and  that  she  had  a  right  to  convey,   without  destroying  such  estate. 

White  v.  Plummer,  394. 

Of  the  occupancy — by  whom. 

2.  Construction  of  the  statute.  The  statute  provides  that  the  exemption 
of  the  homestead  "shall  continue,  for  the  benefit  of  the  husband  or  wife 
surviving,  so  long  as  he  or  she  shall  continue  to  occupy  such  homestead." 
This,  however,  is  not  to  be  understood  as  restricting  the  actual  occupancy 
to  the  person  entitled  to  the  estate  of  homestead.  Occupancy  by  another, 
even  under  a  deed  purporting  to  convey  the  fee,  there  appearing  no  inten- 
tion to  abandon  the  right,  will  be  regarded  as  an  occupancy  by  the  person 
who  originally  took  the  estate.  The  power  of  disposition,  or  the  right  to 
choose  as  to  the  mode  of  enjoyment  of  the  homestead,  is  as  absolute  as 
the  right  of  the  owner  of  the  fee  in  respect  to  his  estate  in  the  premises. 
Ibid.  394. 

Rights  of  a  widow. 

3.  A  widow  without  children  is  as  much  entitled  to  retain  the  homestead 
of  her  husband  as  one  with  children,  for  she  may  occupy  it  herself, 
with  servants,  or  alone,  as  she  chooses — or  she  may  dispose  of  the  estate 
to  another.     Ibid.  394. 

Effect  of  fraudulent  conveyance. 

4.  Where  the  owner  of  a  homestead,  and  his  wife,  conveyed  the 
premises  to  a  third  person,  who  reconveyed  to  the  wife,  the  purpose  of  the 
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HOMESTEAD. 

Effect  of  fraudulent  conveyancns.     Continued. 

transaction  being  to  hinder  and  delay  creditors,  the  court,  upon  declar- 
ing the  conveyances  fraudulent  as  against  creditors,  on  bill  filed,  per- 
mitted the  conveyance  of  the  homestead  to  stand.  Bell  v.  Devore  et  al» 
217. 

HUSBAND  AND  WIFE. 

Husband  reducing  wife's  property  to  possession. 

Taking  notes  given  for  purchase  money  of  the  wife's  land  in  husband's  name. 
McCullough  et  al.  v.  Ford,  439.     See  MARRIED  WOMEN,  1. 

INJUNCTIONS. 

To  restrain  the  collection  of  a  tax. 

When  allowable,  generally.     See  TAXATION,  46. 

INSTRUCTIONS. 

Of  their  requisites  and  qualities. 

1.  Should  be  applicable  to  the  case  according  to  the  evidence.  The  pro- 
priety of  giving  or  refusing  an  instruction  must  always  be  determined 
by  the  facts  established  in  the  particular  case.  Hence,  it  often  happens 
that  a  particular  instruction,  entirely  proper  in  one  case,  would  be  errone- 
ous in  another  in  many  respects  like  it,  by  reason  of  some  additional 
element   entering  into  the  latter.     Lamb  v.  The  People,  73. 

2.  A  party  on  trial  for  an  alleged  crime,  who  has  introduced  evidence 
tending  to  establish  a  given  theory  in  his  defence,  which  is  good  if 
proven,  is  entitled  to  have  the  jury  instructed  as  to  the  law  applicable  to 
the  state  of  facts  his  evidence  tends  to  prove.     Ibid.  73. 

3.  Should  not  give  a  partial  view  of  the  facts.  An  instruction  as  to  the 
right  of  a  party  to  act  upon  the  direction  of  a  railroad  conductor  to  pass 
under  a  freight  car  in  a  train  which  was  obstructing  the  sidewalk  lead- 
ing to  a  depot,  which  refers  to  many  of  the  circumstances  bearing  upon 
the  question  of  negligence,  but  not  to  all  of  them,  and  which  is  argu- 
mentative, and  not  explicit  in  announcing  the  rule  of  law  sought  to  be 
presented,  should  not  be  given.  Chicago,  Burlington  and  Quincy  Railroad 
Co.  v.  Sykes,  Admx,  162. 

4.  Should  be  based  on  the  evidence  as  to  amount  of  damages.  In  a  suit 
against  a  railroad  company  to  recover  damages  for  a  personal  injury 
resulting  in  death,  through  negligence,  it  is  error  to  instruct  the  jury 
that  if  they  find  the  defendant  guilty  they  may  assess  the  plaintiff's  dam- 
ages at  any  sum  not  exceeding  $5,000,  the  amount  claimed  in  the  decla- 
ration, without  reference  to  any  proofs  of  the  amount  of  damages  sus- 
tained.    Ibid.  162. 
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Of  their  requisites  and  qualities.     Continued. 

5.  Talcing  fads  from  the  jury.  The  trial  court  has  no  power  to  take  the 
decision  of  facts  from  the  jury  by  an  instruction.  If  there  is  evidence 
tending  to  prove  the  issue,  it  must  be  submitted  to  the  jury,  and  the 
court  can  not  properly  instruct  the  jury  to  find  against  what  the  evi- 
dence tends  to  prove.  Chicago,  Burlington  and  Quincy  Railroad  Co.  v. 
Sykes,  Admx.  162. 

6.  Intimating  an  opinion  on  facts  as  evidence.  In  a  proceeding  by  quo 
warranto  against  a  gravel  road  corporation  to  deprive  it  of  its  franchise 
for  not  properly  constructing  its  road,  and  not  keeping  the  same  in 
repair,  the  court  should  not  in  an  instruction  say  to  the  jury  they  might 
take  into  consideration  the  fact  of  the  gates  being  open,  voluntarily  on 
the  part  of  the  corporation,  to  show  that  such  act  was  an  admission  by 
the  defendant  that  the  road  at  such  times  was  not  in  proper  repair,  it 
being  wholly  a  matter  for  the  jury  to  say  what  eifect,  if  any,  should  be 
given  to  such  fact,  without  any  intimation  from  the  court  as  to  any  infer- 
ences to  be  drawn  from  it.  Elston  and  Wheeling  Gravel  Road  Co.  v.  The 
People,  ex  rel.  Pierce,  584. 

7.  Leading  the  jury  from  the  true  issue — argumentative.  Where  the  ques- 
tion in  issue  was  whether  the  defendant  had  made  a  good  gravel  road,  of 
which  fact  there  was  evidence  in  the  case,  it  was  held,  that  an  instruction 
leaving  it  to  the  jury  to  find  if  the  road  was  constructed  of  a  certain 
kind  of  gravel,  and  if  the  jury  found  such  gravel  was  not  good  material 
out  of  which  to  construct  a  good  gravel  road,  suitable  for  travel  at  all 
seasons,  as  a  general  rule  they  should  find  the  defendant  guilty,  was  cal- 
culated to  mislead  the  jury,  calling  their  attention  from  the  true  issue. 
Ibid.  584. 

8.  An  instruction  which  fails  to  present  to  the  jury  the  real  issue  of 
fact,  but  presenting  to  their  consideration  subordinate  and  minor  ques- 
tions of  fact,  and  which  is  argumentative  and  recites  the  testimony,  is 
erroneous.     Ibid.  584. 

Instruction  construed. 

9.  Connecting  two  by  the  words  " Hence  in  this  case.'"  An  instruction 
given  on  a  trial  for  murder  gave  the  statutory  definition  of  the  crime, 
and  stated,  in  the  language  of  the  statute,  when  and  under  what  circum- 
stances malice  would  be  implied.  This  was  connected  with  another  in- 
struction following,  by  the  words,  ''Hence  in  this  case,"  which  declared 
"if  the  jury  believe,  from  the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendant  killed  A  B,  as  charged  in  the  indictment,  under  circum- 
stances showing  no  considerable  provocation,  but  showing  an  abandoned 
and  malignant  heart  on  the  part  of  the  defendant,  the  law  pronounces  it 
murder,"  etc:  Held,  that  the  words,  "hence  in  this  case,"  were  used  in 
the  sense  of  "therefore,"  and  must  have  been  so  understood,  and  did  not 
vitiate  the  first  instruction.     Alexander  v.    The  People,   96. 
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INSTRUCTIONS.     Continued. 
In  action  for  injury  from  negligence. 

10.  Of  an  instruction  as  omitting  the  question  of  care  on  the  part  of  the 
plaintiff.  Chicago  and  Northwestern  Ry.  Co.  v.  Dimick,  Admr.  42.  See 
NEGLIGENCE,  9. 

INSURANCE. 

As  to  the  use  of  property  insured. 

1.  Variant  from  statement  in  application.  The  fact  that  property  insured 
was  being  used  at  the  time  of  the  loss  in  a  manner  and  for  a  purpose 
variant,  from  that  stated  by  the  assured  in  his  application  for  the  policy, 
will  not  constitute  a  bar  to  an  action  on  the  policy,  if  the  agent  of  the 
company  when  receiving  the  application  and  granting  the  policy,  had 
full  knowledge  of  the  manner  and  purposes  for  which  the  property  was 
then  being  used,  and  there  was  no  change  in  that  respect  in  the  mode  or 
purposes  of  the  use.     Imperial  Fire  Ins.  Co.  v.  Shimer,  Admr.  580. 

Assignment  of  life  policy. 

2.  Of  the  right  to  make  such  assignment — and  what  so  considered.  See 
ASSIGNMENT,  3,  4. 

INTEREST. 

After  a  tender.     See  TENDER,  1. 

JUDGMENTS. 

Requisites  of  a  judgment. 

1.  Must  be  specific  and  certain.  All  judgments  must  be  specific  and 
certain.  They  must  determine  the  rights  recovered  or  the  penalties  im- 
posed, and  be  such  as  the  defendant  may  readily  understand  and  be 
capable  of  performing.     People  ex  rel.  Hinckley  v.  Pirfenbrink,  68. 

Proceeding  for  contempt. 

2.  Sufficiency  of  the  judgment.     See  CONTEMPT,  1.  ' 
Judgment  for  taxes. 

3.  Signature  of  county  judge  thereto — of  its  effect.  English  v.  The  Peo- 
ple, 566.     See  TAXATION,  44. 

Final  judgment. 

4.  What  constitutes — as  affecting  title  under  an  unrecorded  deed.  Grant 
v.  Bennett  et  al.  513.     See  LIS  PENDENS,  2.     • 

JUDICIAL  SALES. 

Purchaser  of  land  under  execution. 

Character  and  extent  of  his  title.     See  EJECTMENT,  1,  2. 
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JURISDICTION. 

Recorder's  Court  of  Chicago. 

1.  Estoppel  to  deny  its  jurisdiction.  Where,  after  the  destruction  of 
the  records  of  the  Recorder's  Court  of  Chicago,  the  parties  to  a  suit  ap- 
peared in  that  court,  and  by  agreement  and  an  order  of  court,  restored 
the  record  of  the  suit  as  unfinished  business  of  that  court,  it  having 
acquired  jurisdiction  before  the  adoption  of  the  new  constitution,  and 
judgment  was  rendered  in  the  case  against  the  defendant,  it  was  held, 
that  the  defendant,  by  treating  the  case  as  unfinished  business  and  con- 
senting to  a  trial  of  the  case  on  its  merits,  would  not  be  allowed  to  say  it 
was  not  unfinished  business  in  that  court  at  the  adoption  of  the  consti- 
tution by  showing  that  the  venue  had  been  changed  to  some  other  court. 
Dinet  v.  Eigenmann,  Admr.  et  al.  39. 

Jurisdiction  in  chancery. 

2.  Remedy  at  law.     See  CHANCERY,  1  to  4. 
Of  county  courts. 

3.  Jurisdiction  to  foreclose  a  mortgage  given  by  a  guardian.  See 
COUNTY  COURTS,  1. 

Of  probate  courts. 

4.  What  their  jurisdiction  embraces.     See  PROBATE  COURTS,  1. 

JURY. 

Competency  of  juror. 

1.  Whether  he  must  be  a  freeholder.  The  fact  that  a  person  is  not  a 
freeholder  does  not  disqualify  him  from  serving  on  a  jury  under  the  laws 
of  this  State,  and  it  is,  therefore,  no  ground  of  challenge.  At  the  time 
of  the  adoption  of  the  constitution  of  1870,  declaring  that  the  right  of 
trial  by  jury  as  theretofore  enjoyed  shall  remain  inviolate,  and  for  many 
years  before  its  adoption,  the  want  of  a  freehold  interest  was  not  a  legal 
exception  to  a  juror.     Kerwin  v.  The  People,  206. 

Contest  of  will — in  chancery. 

2.  Trial  by  jury — conclusive  effect  of  the  verdict.  Calvert  v.  Carpenter 
et  al.  63.     See  CHANCERY,  31. 

LAPSING  OF  APPROPRIATIONS. 

After  a  succeeding  session  of  the  General  Assembly.     See  CONSTI- 
TUTIONAL LAW,  1,  2. 

LAW  AND  FACT.  • 

As  to  effect  of  evidence. 

1.  It  is  a  question  of  law  whether  there  is  evidence  tending  to  prove 
a  cause  of  action,  but  it  is  a  question  of  fact  whether  the  weight  of  evi- 
dence establishes  a  cause  of  action.  Indianapolis  and  St.  Louis  Railroad 
Co.  v.  Estes,  470. 
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LICENSE. 

Whether  transferable. 

1.  A  mere  license  in  writing,  to  mine,  remove  and  sell  coal,  etc.,  the 
product  of  such  mining  to  be  paid  for  at  a  given  price  per  ton,  is  not 
transferable,  either  by  assignment  or  deed,  so  as  to  pass  any  legal  right 
or  title.     Manning  et  al  v.  Frazier,  279. 

LIENS. 

Mechanic's  lien. 

1.  Is  a  chancery  proceeding.  A  suit  to  enforce  a  mechanic's  lien  is 
substantially  a  chancery  proceeding,  and  is  governed  by  the  chancery 
practice.  This  is  so  in  respect  to  necessary  parties.  McGraw  et  al.  v. 
Bayard  et  al.  146. 

2.  Limitation  as  against  other  creditors — and  herein,  of  new  parties  brought 
in  by  amendment.  No  creditor  under  the  Mechanic's  Lien  law  will  be 
allowed  to  enforce  his  statutory  lien  as  against  any  other  creditor  unless 
suit  be  brought  for  that  purpose  within  six  months  after  the  payment  for 
labor  or  materials  shall  have  become  due  and  payable;  and  unless  the  cred- 
itor whose  ri0hts  are  sought  to  be  affected  is  made  a  party  to  the  proceed- 
ing within  the  six  months  the  lien  can  not  be  enforced  as  against  him, 
although  the  suit  may  have  been  brought  against  others  in  time  and  he 
be  subsequently  made  a  party  by  amendment.     Ibid.  146. 

3.  Where  the  owner  of  property,  after  settlement  of  the  amount  due 
for  the  building  of  houses  on  the  same,  made  notes  payable  to  his  own 
order,  secured  by  a  deed  of  trust  on  the  same  property,  which  was  duly 
recorded,  and  he  negotiated  and  assigned  such  notes  to  raise  a  large  sum 
of  money,  it  was  held,  that  the  holder  of  those  notes  was  a  necessary 
party  to  a  proceeding  to  enforce  a  mechanic's  lien  for  labor  and  materials 
in  improving  the  property,  and  not  being  made  a  party  thereto  within 
six  months  after  payment  was  due  for  the  labor  and  materials,  the 
proceeding  as  against  him   was  barred.     Ibid.  146. 

4.  Estoppel  to  assert  lien  as  against  another  incumbrancer.  Where,  after 
the  completion  of  certain  houses  on  lots,  and  after  trust  deeds  by  the 
owner  of  the  property  had  been  executed  and  recorded,  and  where  it  was 
anticipated  that  the  owner  would  succeed  in  negotiating  a  loan  upon  the 
faith  of  such  trust  deeds,  the  mechanics  had  a  settlement  with  the  owner, 
and  having  accepted  the  notes  of  the  owner  for  a  part  of  their  claim,  and 
sold  and  assigned  such  notes  to  third  parties,  they  accepted  from  the 
owner  a  warranty  deed  conveying  to  them  real  estate  at  a  price  greater 
than  the  balance  due  them,  to  be  in  discharge  of  this  demand,  and  placed 
such  deed  upon  record,  and  made  their  note  to  the  owner  for  the  excess 
in  the  price  of  the  land  so  conveyed,  and  placed  the  same  as  an  escrow  in 
the  hands  of  a  third  person,  to  be  delivered  on  the  removal  of  certain 
incumbrances  on  the  property,  and  the  mechanics  at  the  same  time  were 
aware  of  the  fact  that  the  owner  was  trying  to  negotiate  a  loan,  and 
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made  no  objection  thereto,  it  was  held,  that  the  mechanics  by  their  acts 
and  conduct  were  estopped  from  insisting  that  the  lien  of  a  party  loan- 
ing mone}1,  to  the  owner  under  the  trust  deed  was  subordinate  to  their 
mechanic's  lien.     31c G raw  el  al.  v.  Boyard  et  al.  146. 

Lien  for  taxes. 

5.  Remedy  to  enforce  the  same,  at  law,  not  in  chancery.  A  court  of  chan- 
cery has  no  jurisdiction  ^to  enforce  the  lien  upon  real  estate  given  by 
statute  for  taxes  assessed  thereon.  Such  lien  is  purely  legal  in  its  char- 
acter, the  creature  of  the  statute,  not  arising  upon  contract,  and  can  be 
enforced  in  the  mode  provided  by  the  law  of  its  creation,  and  in  no  other 
mode.     People  v.  Biggins,  481. 

6.  If  the  Revenue  law  be  defective  in  respect  of  the  remedy  provided 
for  enforcing  such  a  lien,  that  is  a  matter  of  legislative  concern,  not  call- 
ing upon  the  courts  to  provide  a  remedy  by  extending  the  equitable  jur- 
isdiction beyond  its  recognized  limits.     Ibid.  481. 

7.  Nor  does  the  fact  that  it  is  the  State  which  is  seeking  to  enforce  the 
lien,  operate  in  any  way  to  change  the  rule  upon  the  question  of  juris- 
diction. The  officers  of  the  State,  in  the  collection  of  revenue,  are  as 
much  bound  to  observe  the  law  and  to  proceed  in  the  mode  pointed  out  by 
the  statute  as  an  individual  is  required  to  observe  the  law  in  the  enforce- 
ment of  any  right.     Ibid.  481. 

8.  Lien  on  real  estate  for  tax  on  personalty.  Union  Trust  Co.  et  al.  v. 
Weber  et  al.  346.     See  TAXATION,  32. 

Vendor's  lien. 

9.  For  price  of  mineral  in  ground  sold.  Where  the  owner  of  land,  by 
deed,  bargains,  sells,  and  conveys  to  another,  his  heirs  and  assigns,  all 
the  coal,  limestone,  iron  ore,  rock  oil,  and  other  mineral  in,  upon  or  under 
the  land,  with  an  express  license  to  the  grantee,  his  heirs  and  assigns  and 
laborers  to  enter  and  search  for  said  minerals,  and  to  dig,  mine,  explore 
and  occupy  with  the  necessai'y  structures,  etc.,  and  to  mine  and  remove 
the  coal,  etc.,  for  which  grant  the  purchaser  agrees  to  pay  to  the  grantor 
a  stipulated  price  per  ton  for  the  various  minerals  removed,  payable 
quarterly,  the  grantor  will  have  a  vendor's  lien  on  the  coal  and  mineral 
not  mined  and  removed,  for  the  purchase  money,  which  he  may  enforce 
by  a  sale  of  the  coal  and  mineral  not,  taken  from  the  ground.  In  such 
case  the  amount  of  the  purchase  money  falling  due  each  quarter  depends 
upon  the  quantity  of  coal,  etc.,  mined  and  removed  from  the  land  during 
the  three  months  next  preceding.  The  price  agreed  to  be  paid  per  ton  is 
only  a  mode  of  ascertaining  the  amount  of  purchase  money  to  be  paid  for 
the  conveyance  of  the  coal,  etc.,  in  the  mine.  3Ianning  et  al.  v.  Frazier, 
279. 

10.  Waiver  of  lien — its  extent.  If  a  deed  conveying  coal  and  other 
mineral  in  the  ground  on  a  credit,  to  be  paid  for  quarterly,  as  the  same 
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are  mined  and  removed,  authorizes  the  sale  of  the  coal,  etc.,  before  pay- 
ment is  to  be  made,  that  will  only  be  a  waiver  of  the  vendor's  lien  pro 
tanto  for  what  is  thus  removed,  but  not  for  the  coal,  etc.,  still  in  the  mine. 
Manning  el  al.  v.  Frazier,  279. 

Lien  of  mortgage  or  trust  deed. 

11.  Does  not  accrue  until  money  loaned  is  received  by  the  borrower.  Schullze 
et  al.  v.  Houfes,  335.     See  MORTGAGES  AND  DEEDS  OF  TRUST,  5. 

LIMITATIONS. 

Limitation  act  of  1839. 

1.  The  bar  must  be  complete  under  one  section.  In  order  to  constitute 
a  bar  under  the  seven  years  Limitation  law,  the  party  must  show  a 
complete  performance  under  either  the  sixth  or  seventh  section  of  the 
act.  He  can  not  show  part  performance  under  one  section  and  part 
under  the  other,  and  thus  blend  the  provisions  of  both.     Iberg   et  al.  v. 

Webb  et  al.  415. 

2.  Payment  of  taxes — for  what  period.  A  period  of  full  seven  years 
must  intervene  the  day  when  the  first  payment  of  taxes  was  made  and 
the  day  of  the  commencement  of  suit,  to  create  a  bar  under  the  statute. 
It  is  not  sufficient  that  payment  of  taxes  for  seven  years  has  been  made, 
coupled  with  color  of  title.     Ibid.  415. 

Bringing  suit — to  prevent  the  running  of  the  statute. 

3.  The  bringing  of  suit  by  a  portion  of  tenants  in  common  for  a  par- 
tition of  lands  against  the  others,  and  also  against  another  to  remove  a 
cloud  upon  the  title  to  the  land,  will  avail  the  tenants  in  common  who 
are  defendants,  in  preventing  the  completion  of  the  bar  of  the  Statute  of 
Limitations,  as  well  as  those  bringing  the  suit.     Ibid.  415. 

AS  TO  SUIT  BY  ASSIGNEE  IN  BANKRUPTCY. 

4.  Under  sec.  5056  of  Rev.  Stat,  of  the  United  States  limiting  suits 
by  or  against  assignees  in  bankruptcy,  in  force  at  the  time  a  party  was 
adjudged  a  bankrupt,  where  the  bankrupt  remains  in  possession  of  prop- 
erty under  a  contract  of  purchase  for  more  than  two  years  after  the 
assignee's  right  of  action  accrues,  and  the  latter  takes  no  steps  to  recover 
the  property,  he  will  be  barred.     Allen  et  al.  v.   Woodruff  et  al.  11. 

Mechanic's  lien. 

5.  Limitation  as  against  other  creditors — and  of  new  parties  brought  in  by 
amendment.     McGraw  et  al.  v.  Bayard  et  al.  146.     See  LIENS,  2,  3. 

LIS  PENDENS. 

Of  notice  by  lis  pendens. 

1.  When  it  begins.  Lis  pendens  does  not  exist,  in  respect  of  a  suit 
in  chancery,  until  a  summons   or  subpoena  has  been  duly  and  regularly 
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served  upon  the  defendants  in  the  bill,  and  the  service  alone  is  not 
sufficient,  but  a  bill  must  also  be  filed,  and  when  a  bill  has  been  filed 
and  process  served,  whether  the  bill  was  filed  before  or  after  service, 
at  common  law,  lis  pendens  begins  from  the  date  of  the  service.  Our 
statute,  requiring  suits  in  chancery  to  be  commenced  by  filing  a  bill,  has 
not  changed  the  rule.     Grant  v.  Bennett  et  al.  513. 

2.  Effect  of  prior  decree.  A  final  decree  rendered,  either  in  the  circuit 
court,  or  in  this  court,  divesting  a  party  of  the  title  to  real  estate  before  the 
recording  of  a  conveyance  of  the  property  from  such  party,  will  defeat 
the  title  of  the  grantee.  But  a  judgment  of  this  court  reversing  a  decree 
of  the  circuit  court  and  remanding  the  cause,  is  not  such  a  final  judg- 
ment or  decree,  although  the  decision  settles  the  right  of  the  parties. 
Ibid.  513. 

MANDAMUS. 
Whether  the  writ  will  lie. 

1.  To  compel  officer  to  perforin  an  act  he  is  willing  to  do.  This  court  will 
not  compel  the  execution  of  a  contract  made  by  State  officers  when 
they  admit,  in  the  record,  that  they  are  "willing  to  perform  the  same 
without  coercion.  The  law  will  not  do  a  useless  thing.  People  ex  rel. 
National  Cigar  Co.  v.  Dulaney  et  al.  503. 

2.  To  compel  the  performance  of  executory  contracts.  This  court  has  no 
jurisdiction  by  mandamus  to  compel  the  performance  of  executory  con- 
tracts. That  is  an  appropriate  remedy  to  compel  public  officers  to  per- 
form specific  duties  imposed  by  law,  and  by  it  the  courts  can  only  compel 
the  performance  of  specific  acts  when  the  duty  to  discharge  them  is  clear 
and  well  defined,  and  there  is  no  element  of  discretion  involved  in  the 
performance.     Ibid.  503. 

Of  the  petition. 

3.  Want  of  certainty  as  to  specific  act  sought  to  be  compelled.  A  prayer 
in  a  petition  for  a  mandamus  against  the  Penitentiary  Commissioners,  to 
compel  the  performance  of  a  contract  with  them  for  convict  labor,  that 
they  be  compelled  to  assign  to  the  relator  two  hundred  convicts  of  the 
"kind  and  quality "  called  for  and  specified  in  the  agreement,  renders 
the  petition  uncertain  and  indefinite,  as  it  can  not  be  told  what  specific 
act  is  sought  to  be  coerced.     Ibid.  503. 

4.  Of  the  requisites  of  the  petition,  generally.  A  writ  of  mandamus  will 
be  awarded  only  in  a  case  where  the  party  applying  for  it  shows  a  clear 
right  to  have  the  defendant  do  the  thing  which  is  sought  to  be  compelled 
to  be  done.  The  petition  must  show  upon  its  face,  a  clear  right  to  the 
relief  demanded,  and  every  material  fact  on  which  the  petitioner  relies, 
must  be  distinctly  set  forth.     Lavalle  v.  Soucy,  467. 
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5.  Where  a  petition  for  a  mandamus  by  a  supervisor  of  Cahokia  Com- 
mons, against  his  predecessor,  alleged  that  at  the  time  of  the  election  of 
the  petitioner,  and  prior  thereto,  the  defendant  "had  possession  and  con- 
trol of  all  the  books,  papers  and  moneys  belonging  to  the  said  Commons," 
■which  he  refused  to  deliver  over  to  the  petitioner  on  demand,  but  failed 
to  state  that  there  were  any  books,  papers  and  moneys  belonging  to  the 
Commons,  it  was  held  that  the  petition  was  bad  on  demurrer.  Lavalle  v. 
Soucy,  467. 

As  TO  SUPERVISOR  OF  CAHOKIA  COMMONS. 

6.  Must  pay  moneys  to  the  trustees.  The  supervisor  of  the  Cahokia  Com- 
mons is  required,  by  statute,  to  pay  over  certain  moneys  in  his  hands  to 
the  trustees  of  the  village  of  Cahokia,  and  not  to  his  successor  in  office, 
so  it  did  not  appear  that  the  petitioner  was  entitled  to  receive  from  his 
predecessor  in  office  moneys  in  his  hands,  if  any  there  were.     Ibid.  467. 

MARRIED  WOMEN. 

Husband  reducing  wife's  property  to  possession. 

1.  What  can  be  so  reyarded.  The  mere  fact  that  notes  given  for  the  pur- 
chase money  of  land  belonging  to  a  married  woman,  as  her  separate 
property,  were  taken  in  the  name  of  her  husband,  the  notes  never  having 
been  collected  by  him,  will  not  be  regarded  as  a  reduction  of  the  wife's 
property  to  the  possession  of  the  husband,  so  that,  by  the  common  law,  the 
title  would  vest  in  him.     McOullough  et  al.  v.  Ford,  439. 

MASTER  AND   SERVANT. 

Liability  of  former  for  acts  of  latter. 

1.  When  a  railroad  conductor  is  engaged  in  the  performance  of  his 
duty  to  the  company  and  about  its  business,  the  company  will  be  held 
responsible  for  his  acts,  although  he  may  not  have  been  free  from  fault 
on  his  part  and  may  have  acted  beyond  his  duty.  Chicago,  Burlington 
and  Quincy  Railroad  Co.  v.  Sykes,  Admx.  162. 

Use  of  defective  machinery. 

2.  Injury  therefrom  to  servant — liability  of  the  master.  Indianapolis  and 
St.  Louis  Railroad  Co.  v.  Esies,  470.     See  NEGLIGENCE,  1. 

MEASURE  OF  DAMAGES. 

Condemnation  of  right  of  way. 

Across  the  track  of  another  railroad — what  compensation  should  be  awarded. 
See  EMINENT  DOMAIN,  3. 

MECHANIC'S  LIEN.     See  LIENS,  1  to  4. 
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MORTGAGES  AND  DEEDS  OF  TRUST. 
What  constitutes  a  mortgage. 

1.  Whether  a  transaction  is  a  mortgage  or  a  mere  verbal  contract  of  sale. 
Where  a  person  purchases  a  lot  of  ground  at  the  instance  of  another,  the 
latter  having  no  interest  in  the  premises,  legal  or  equitable,  other  than  as 
a  mere  tenant  under  the  then  owner,  the  arrangement  being  that  the  pro- 
posed purchaser  shall  make  the  cash  payment  on  the  purchase  price,  and 
give  his  own  notes  for  the  deferred  payments,  and  take  the  title  in  his 
own  name,  on  the  verbal  understanding  that  when  reimbursed  his  out- 
lays in  making  the  purchase,  and  interest  thereon,  he  will  convey  the 
premises  to  the  person  at  whose  instance  he  bought,  the  deed  received  by 
the  purchaser  will  not  be  regarded  as  a  mortgage  to  secure  his  advances 
made  on  the  purchase,  but  the  transaction  between  the  purchaser  and 
the  person  who  procured  him  to  make  the  purchase,  will  be  regarded  as 
a  mere  contract  of  sale  by  the  former  to  the  latter,  to  be  consummated 
when  he  should  be  fully  reimbursed  for  his  outlays  on  that  account. 
Caprez  et  al.  v.   Trover  et  al.  456. 

2.  It  appears,  in  this  case,  there  was  a  general  account  between  these 
parties,  at  the  time  the  purchase  of  the  lot  was  made,  and  it  was 
understood  a  certain  amount  standing  to  the  credit  of  the  party  desiring 
the  purchase  to  be  made,  which  was  equal  to  about  one-third  of  the  cash 
payment,  should  be  applied  on  the  purchase.  This  was  done,  and  that 
amount  was  charged  to  him  on  the  books.  But  this  did  not  operate  to 
change  the  character  of  the  transaction  from  that  of  a  mere  agreement 
to  sell,  nor  invest  the  deed  made  to  the  purchaser  with  the  character  of  a 
mortgage.     Ibid.  456. 

3.  The  party  at  whose  instance  the  lot  was  purchased,  remained  in 
possession  of  the  premises,  but  after  the  purchase  was  not  charged  with 
rent.  This  was  entirely  consistent  with  his  relation  to  the  transaction 
as  a  purchaser,  under  the  parol  agreement,  and  did  not  operate  to  change 
his  relation  into  that  of  a  mortgagor.     Ibid.  456. 

4.  The  same  party  subsequently  sold  a  part  of  the  lot,  and  received  a 
considerable  sum  on  the  purchase  price,  which  he  paid  over  to  the  holder 
of  the  legal  title,  but  finally,  because  the  vendor  in  this  last  transaction 
could  not  obtain  the  title,  by  reason  of  his  not  having  reimbursed  the  first 
purchaser,  his  sale  was  abandoned,  and  the  money  which  had  been  paid 
thereon  was  refunded.  This  circumstance  was  deemed  to  be  entirely 
consistent  with  the  view  that  the  original  transaction  was  only  an  agree- 
ment to  sell.     Ibid.  456. 

When  the  lien  accrues. 

5.  Not  until  money  loaned  is  received.  The  mere  recording  of  a  deed  of 
trust  to  secure  a  loan  of  money  does  not  create  a  lien  upon  the  property, 
where  the  money  has  not,  in  fact,  been  received  by  the  borrower.  It 
becomes  a  lien  against  the  rights  and  equities  of  a  third  person   under  a 
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prior  unrecorded  mortgage,  or  trust  deed,  only  from  the  time  the  money  is, 
in  fact,  received.     Schullze  et  al.  v.  Houfes,  335. 
Equitable  mortgage. 

6.  Delivery  of  contract  of  purchase  of  land — effect  of  subsequent  written 
assignment  to  another.  The  delivery  of  a  contract  for  the  purchase  of 
land  by  the  purchaser  to  one  to  indemnify  him  against  loss  by  becoming 
a  guarantor  for  the  purchaser,  without  any  written  assignment  thereof, 
constitutes  an  equitable  mortgage,  and  a  subsequent,  written  assignment 
to  another  party  by  mistake,  who  has  no  interest  in  the  same,  is  simply 
inoperative,  where  no  words  of  conveyance  are  used.  Even  an  indorse- 
ment of  the  contract  to  the  guarantor  after  the  delivery  will  not  change 
the  character  of  the  transaction.     Allen  et  al.  v.   Woodruff  et  al.  11. 

7.  A  written  assignment  of  a  deed  or  contract  for  the  conveyance  of 
land  is  not  necessary  to  the  creation  of  an  equitable  mortgage,  and  the 
only  possible  effect  of  such  written  assignment  is,  that  when  the  instru- 
ment and  assignment  have  been  recorded,  it  will  afford  constructive  no- 
tice of  the  mortgagee's  rights,  and  also  as  evidence  of  the  fact  of  the 
assignment  in  case  of  a  dispute.     Ibid.  11. 

Delivery  of  deed  of  trust  to  trustee. 

8.  As  affecting  the  question  of  notice  under  the  recording  act.  It  is 
immaterial  whether  a  deed  of  trust  was  delivered  to  the  trustee  or  not 
before  it  is  recorded,  to  affect  a  subsequent  purchaser  with  notice  of  the 
equities  of  the  cestui  qui  trust  in  the  land  therein  qonveyed-  Schultze  et  al. 
v.  Houfes,  335. 

Revivor  of  lien, 

9.  After  it  has  been  barred.  Where  a  mortgage  contains  the  words 
"grant,  bargain  and  sell,"  which  create  a  statutory  covenant  on  the  part 
of  the  mortgagor,  and  the  mortgagor,  after  a  sale  under  a  prior  lieu  has 
passed  redemption  except  as  to  judgment  creditors,  procures  a  redemp- 
tion through  such  a  creditor  under  a  written  contract  giving  him  the 
right  to  redeem  upon  payment  of  the  cost  of  redemption,  with  interest, 
within  a  period  of  years,  such  agreement  will  revive  the  mortgage  as  to 
his  equitable  title,  and  the  mortgage  may  be  foreclosed,  subjeot  to  the 
rights  of  the  parties  making  the  redemption.     Pratt  v.  Pratt  et  al.  184, 

10.  Where  a  mortgagee  contracts  with  a  third  person  to  redeem  the 
mortgaged  premises  after  the  time  of  redemption  has  passed  on  his  part 
and  that  of  his  mortgagor,  upon  a  sale  under  a  prior  lien,  but  for  the 
mortgagee's  benefit  upon  his  paying  the  cost  of  the  redemption,  with  in- 
terest, in  a  given  time,  this  will  operate  to  revive  the  junior  mortgage, 
which  contains  the  words  "grant,  bargain  and  sell,"  and  such  mortgage 
will  take  priority  over  any  subsequent  charge  made  upon  the  land  by 
the  mortgagor  with  the  person  redeeming,  for  further  advances  or  [pay- 
ments made  without  the  assent  of  the  mortgagee.     Ibid.  184. 
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Mortgagee  pendente  lite. 

11.  How  far  bound  by  decree.  A  party  taking  a  mortgage  on  land 
pending  a  bill  to  foreclose  a  prior  mortgage  or  lien,  will  be  bound  by  the 
decree  and  sale  made  in  the  pending  suit  the  same  as  if  made  a  party  to 
the  bill  to  foreclose,  and  will  be  bound  to  redeem  from  such  sale  within 
twelve  months.  If  he  fails  to  do  so,  his  equity  of  redemption,  will  be 
barred.     Pratt  v.  Pratt  et  al.  184. 

12.  Sale  under  the  prior  mortgage — neglect  of  junior  incumbrancer  to 
redeem.  Where  a  subsequent  mortgagee  pendente  lite  suffers  the  mortgaged 
premises  to  be  sold  on  the  foreclosure  of  a  prior  mortgage,  and  allows 
the  time  of  redemption  to  pass,  his  rights  under  his  mortgage  will  be  ex- 
tinguished and  lost,  and  can  only  be  revived  by  contract  with  the  parties 
holding  the  title.     Ibid.  184. 

Release  of  mortgage. 

13.  What  amounts  to  a  release.  Where  a  mortgage  is  given  by  two 
owners  of  property  to  another  party,  after  which  the  owners  make  a  sale 
and  conveyance  of  the  same  to  another,  who  assumes  the  payment  of  the 
mortgage  as  a  part  of  the  purchase  money,  and  gives  his  notes  secured 
by  mortgage  for  the  balance,  and  such  purchaser  afterwards  sells  his  in- 
terest in  the  property  to  the  first  mortgagee  and  a  new  party  and  the 
original  owner,  the  two  first  only  executing  the  contract  of  sale,  for  a 
certain  price,  the  purchasers  agreeing  to  pay  the  same  after  deducting 
the  amount  due  on  the  first  mortgage  to  one  of  the  purchasers,  which 
contract  the  vendor  substantially  performs,  this  will  entitle  the  vendor 
to  have  such  mortgage  assumed  by  him  canceled,  it  being  a  part  of  the 
purchase  price  he  was  to  receive  in  payment  for  the  property.  Ellis  etal. 
v.  Sisson  et  al.  105. 

14.  Where  A  and  B  gave  a  mortgage  on  mill  property  to  C  for  $9280, 
and  afterwards  sold  the  mill  property,  and  other  real  estate  and  a  store 
to  D,  for  over  $33,000,  from  which  was  deducted  $8000  due  from  A  and 
A  and  B  to  D,  for  machinery  for  the  mill,  and  $9780,  the  amount  of  his 
mortgage  to  C,  which  D  assumed,  leaving  a  balance  due  A  and  B  of 
$14,989.54,  for  which  D  gave  A  and  B  a  mortgage  on  the  mill  property 
for  that  sum,  and  to  A  alone  his  notes  and  mortgage  for  $1140  on  the 
land,  and  afterwards  A  made  a  verbal  agreement  with  D  for  the  repur- 
chase of  the  entire  property  for  his  benefit  and  that  of  C  and  E,  by  which 
D  was  to  reconvey  the  property  to  C  and  E  for  D's  paid-in  interest,  which 
was  to  be  secured  by  mortgage,  and  in  which  C  was  to  have  an  interest 
in  the  property  equal  to  his  mortgage,  or $9280,  and  release  his  mortgage, 
and  E  was  to  purchase  D's  paid-in  interest  and  to  share  in  proportion  to 
its  amount,  and  A  was  to  have  the  store  and  personal  property,  making 
the  whole  equal  to  the  balance  due  him  and  B,  as  they  might  thereafter 
agree,  and  A  should  surrender  the  notes  and  mortgage  to  him  and  B,  and 
when,  in  part  execution  of  this   agreement,  D   by  his   written   contract 
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MORTGAGES  AND  DEEDS  OF  TRUST. 

Release  op  mortgage.      Continued. 

sold  and  transferred  all  the  property  to  A,  C  and  E,  the  two  latter  only 
executing  the  same  with  D,  who  also  gave  possession  of  all  the  property, 
and  afterwards  tendered  a  deed  for  the  property,  it  was  held,  that  this 
not  only  operated  to  release  the  mortgage  to  B,  but  also  the  mortgages  to 
A  and  to  A  and  B,  and  that  D  was  entitled  to  a  first  lien  upon  the  premises 
as  against  an  assignee  of  the  notes  and  mortgage  to  A  and  B.  Ellis  etal. 
v.  Sisso?i  et  al.  105. 

15.  Where  there  is  a  verbal  contract  of  a  purchaser  of  property  with 
the  former  owner,  that  if  the  purchaser  will  sell  out  the  same  to  two 
other  persons,  such  former  owner  will  accept  such  sale  in  satisfaction 
of  the  debt  of  such  purchaser  for  the  original  purchase  money,  which 
such  purchaser  does  do  by  written  contract  and  by  surrendering  full 
possession,  and  he  afterwards  makes  a  tender  of  a  deed  for  the  property 
to  such  persons,  this  will  operate  as  a  satisfaction  of  his  indebtedness  to 
the  former  owner.     Ibid.  105. 

Chattel  mortgages. 

16.  Of  the  right  of  mortgagee  to  take  possession  under  insecurity  clause. 
Under  a  clause  in  a  chattel  mortgage,  that  if  the  mortgagee  shall,  at  any 
time  before  the  debt  becomes  due,  "  feel  himself  unsafe  or  insecure,"  he 
shall  have  the  right  to  take  possession  of  the  mortgaged  property,  the 
mortgagee  has  the  right  to  judge  of  the  crisis  for  himself,  subject  only  to 
the  limitation  that  his  judgment  of  insecurity  must  be  exercised  in  good 
faith,  upon  reasonable  grounds  or  probable  cause.     Roy  v.  Goings,  361. 

17.  This  rule  does  not  require  that  there  should  be  actual  danger,  or 
that  the  proof  should  furnish  the  court,  at  the  time  of  the  trial,  with  rea- 
sonable ground  to  decide  that  there  was  actual  danger,  but  it  will  be 
sufficient  if,  at  the  trial,  it  appears  that  at  the  time  of  the  taking  of  pos- 
session there  was  apparent  danger,  such  that  a  reasonable  man  might, 
in  good  faith,  act  upon,  or,  in  other  wrords,  there  should  be  reasonable 
grounds  to  believe  there  was  danger,  or  that  the  mortgagee  did  not  act 
without  probable  cause.     Ibid.  361. 

18.  The  feeling  of  insecurity  mentioned  in  a  chattel  mortgage,  as  giv- 
ing the  mortgagee  the  right  to  take  possession  of  the  mortgaged  property 
before  the  maturity  of  the  debt,  has  reference  to  such  feeling  as  is  pro- 
duced by  some  subsequent  cause,  or  some  cause  not  in  being  when  the  mort- 
gage was  executed.  It  is  not  sufficient  that  it  arises  from  a  question  of 
law  as  to  the  validity  of  the  mortgage  as  against  third  persons.  Ibid. 
361. 

Dedication  to  public  use. 

19.  By  a  purchaser — as  against  a  prior  incumbrance.  See  DEDICA- 
TION, 1. 

Jurisdiction  of  county  courts. 

20.  To  foreclose  mortgages  given  by  guardians.    See  COUNTY  COURTS,  1. 
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MUNICIPAL  BONDS. 

In  aid  of  private  corporation. 

1.  A  city  tax  levied  for  the  payment  of  the  principal  and  interest 
of  bonds  issued  by  the  city  in  aid  of  a  private  manufacturing  corporation 
can  not  be  enforced,  as  such  bonds  are  void,  even  in  the  hands  of  inno- 
cent purchasers.     English  v.  The  People,  566. 

NEGLIGENCE. 

Negligence  in  railroads. 

1.  In  the  use  of  defective  machinery.  It  is  the  duty  of  a  railway  com- 
pany to  furnish,  for  the  use  of  its  road,  suitable  and  safe  machinery,  and 
if  a  fireman,  while  in  the  employ  of  the  company,  and  discharging  his  duty, 
without  fault  on  his  part,  in  consequence  of  an  unsafe  and  improper  pilot 
or  cow-catcher,  used  by  the  company  with  knowledge  of  its  defects,  re- 
ceives a  personal  injury,  the  company  will  be  liable  to  him.  Indianapolis 
and  St.  Louis  Railroad  Co.  v.  JEsles,  470. 

Contributory  and  comparative. 

2.  General  rule.  In  an  action  to  recover  damages  resulting  from  the 
alleged  negligence  of  the  defendant,  if  it  appear  that  the  plaintiff  was 
himself  guilty  of  gross  negligence  in  respect  of  the  injury  complained 
of,  he  can  not  recover.  Chicago  and  Northwestern  Railroad  Co.  v.  Dimick, 
Admr.  42. 

3.  Or  if  the  plaintiff  has  been  guilty  of  negligence,  no  recovery  can  be 
had  unless  his  negligence  was  slight,  when  compared  with  that  of  defend- 
ant, which  was  gross.     Ibid.  42. 

4.  Where  both  parties  have  been  guilty  of  negligence,  a  mere  prepon- 
derance in  degree  will  not  render  the  defendant  liable.  So  it  was  held 
an  instruction  did  not  lay  down  the  correct  rule,  which  declared  that 
although  the  plaintiff,  by  his  own  negligence,  may  have  in  some  degree 
contributed  to  the  injury,  yet  if  the  negligence  of  the  defendant  was 
of  a  higher  degree,  or  so  much  greater  than  that  of  the  plaintiff  that  the 
negligence  of  the  latter  was  slight  in  comparison,  the  plaintiff  might  re- 
cover.    Ibid.  42. 

5.  Duty  of  persons  approaching  railroad  crossing.  It  is  the  duty  of  a 
person  approaching  a  railroad  crossing  upon  a  highway  to  look  and 
listen  for  a  train  on  the  railroad,  and  it  is  negligence  to  omit  that  duty. 
Ibid.  42. 

6.  Where  a  railroad  company  is  guilty  of  negligence  in  leaving  a  freight  car 
across  a  sidewalk  leading  to  a  passenger  depot,  about  the  time  for  the  arrival 
of  a  passenger  train,  without  opening  the  freight  train  so  as  to  permit 
passengers  to  pass,  and  a  person  seeking  to  make  the  passenger  train  is 
also  guilty  of  negligence  in  attempting  to  pass  under  the  end  of  a  freight 
car,  though  invited  or  directed  by  the  conductor  of  that  train  to  do  so,  if 
such  act  was  dangerous,  and  would  be  so  considered  by  prudent  persons 
generally,  and  the  person  in  passing  under   the   car  is   injured  by   the 
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NEGLIGENCE. 

Contributory  and  comparative.     Continued. 

freight  train  suddenly  starting,  it  should  be  left  to  the  jury  by  the  in- 
structions to  say  whether  such  person's  negligence  was  slight,  and  that 
of  the  agents  of  the  company  gross,  in  obstructing  the  passage  to  the 
depot  and  in  inviting  the  passenger  to  pass  under  the  freight  car.  Chi- 
cago, Burlington  and  Quincy  Railroad  Co.  v.  Sykes,  Admx.  162. 

7.  Where  a  person  in  going  to  a  railroad  depot  to  take  passage  on  a 
passenger  train,  finds  a  freight  train  across  the  sidewalk,  and  is  told 
by  the  freight  conductor  to  pass  under  the  end  of  a  freight  car — that  he 
has  plenty  of  time — and  while  passing  under  is  injured,  section  54  of 
the  railroad  and  warehouse  law  will  have  no  application  to  the  case  or 
bearing  upon  such  person's  negligence.  That  section  applies  only  to 
climbing,  stepping,  standing  upon,  clinging  to,  or  in  any  way  attaching 
one's  self  to  a  locomotive  engine  or  car,  either  stationary  or  in  motion 
on  the  track.     Ibid.  162. 

8.  Where  a  conductor  has  control  over  his  train  as  to  its  starting 
or  stopping,  a  person  will  have  the  right  to  act  on  his  invitation  to  pass 
under  a  freight  car  when  the  train  is  obstructing  the  passway,  unless  he 
has  reason  to  suppose  it  hazardous.  The  person  in  such  case  has  the 
right  to  suppose  the  train  will  not  be  started  until  he  can  pass  through, 
and  that  the  conductor  has  the  power  to  control  the  train,  and  will  do 
so,  knowing  the  dangerous  position  in  which  the  person  is  placed  by  his 
direction.     Ibid.  162. 

9.  Of  an  instruction  as  omitting  the  question  of  care  on  the  part  of 
plaintiff.  Where  there  is  evidence  tending  to  show  the  plaintiff  was 
guilty  of  some  negligence  contributing  to  the  result  complained  of,  so 
that  the  question  of  comparative  negligence  is  involved,  and  the  case  is 
closely  contested  upon  that  question,  every  instruction  given  in  the  case 
which  professes  to  lay  down  the  grounds  upon  which  a  recovery  may  or 
may  not  be  had,  should  state  the  rule  in  regard  to  the  question  of  care  or 
caution  on  the  part  of  the  plaintiff.  It  is  not  enough  that  the  instruc- 
tions given  for  the  opposite  party  give  the  rule  of  law  on  the  subject 
fully  and  accurately.  Chicago  and  Northioestem  Railway  Co.  v.  Dimick 
Admr.  42. 

Receiver  op  railroad. 

10.  Of  his  liability  for  injuries  resulting  from  negligent  management  of 
'   the  road — and  of    the  remedy  to    enforce    such  liability.     Brown,  Admr.    v. 

Wabash  Railway   Co.  297.     See  CHANCERY,  2,  3. 

NEW  TRIALS. 

Motion  for  new  trial. 

1.  Of  the  time  within  which  it  should  be  made — and  of  the  waiver  of 
the  right  to  move  for  a  new  trial.  Chicago  and  Northwestern  Railway  Co. 
v.  Dimick,  Admr.  42.     See  PRACTICE,  5,  6. 
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NEW  TRIALS.      Continued. 

Verdict  against  the  evidence. 

2.  Where  there  is  an  irreconcilable  conflict  in  the  testimony  this  court 
will  not  reverse  the  judgment  of  the  trial  court  where  the  evidence  of 
the  successful  party,  when  considered  by  itself,  is  clearly  sufficient  to 
sustain  the  verdict,  and  especially  where  the  evidence  is  voluminous  and 
there  have  been  two  trials  resulting  the  same  way.  The  court  below  and 
the  jury  have  superior  means  to  this  court  of  judging  of  the  credibility 
of  the  witnesses  and  what  weight  to  give  their  testimony.  Calvert  v. 
Carpenter  et  al.  63. 

3.  In  a  criminal  case.  Where  the  testimony  is  conflicting  on  vital 
points,  and  the  verdict  depends  upon  the  credibility  of  witnesses,  the 
judgment  of  the  jury  should  have  great  weight,  but  where,  in  a  criminal 
case,  the  discrepancies  in  the  testimony  are  not  necessarily  upon  vital 
points,  and  upon  a  careful  consideration  of  the  whole  evidence  this  court 
is  not  satisfied  with  a  verdict  finding  the  accused  guilty  of  murder,  a 
new  trial  will  be  awarded.     Hayward  v.   The  People,  492. 

.Excessive  damages. 

4.  Remittitur  of  the  excess  to  obviate  alleged  error  in  respect  thereto. 
Albin  v.  Kinney,  214.     See  REMITTITUR,  1. 

NOTICE. 

Possession  of  land. 

1.  As  affording  notice  of  rights  of  party  in  possession.  Where  a  pur- 
chaser of  a  part  of  a  tract  of  land  by  parol,  erected  a  house  upon  the 
portion  purchased,  and  entered  into  possession,  residing  on  the  premises 
and  cultivating  the  same,  such  possession  was  held  to  afford  notice  to  a 
person  residing  on  the  tract  from  which  the  part  so  purchased  was  taken, 
of  the  rights  of  the  purchaser  under  his  contract.  Jefferson  v.  Jefferson, 
551. 

Notice  under  recording  act. 

2.  Delivery  of  deed  of  trust  to  trustee — not  essential  to  notice.  See 
MORTGAGES  AND  DEEDS  OF  TRUST,  8. 

Notice  by  lis  pendens. 

3.  When  it  begins.     Grant  v.  Bennett  et  al.  513.     See  LIS  PENDENS,  1. 

Surveying  and  platting  lots. 

4.  Under  the  Revenue  law,  for  purposes  of  assessment — of  the  proper 
notice.     See  TAXATION. 

Changing  assessment  for  taxation. 

5.  Notice  required.  People  ex  rel.  Weber  v.  Ohio  and  Mississippi  Rail- 
road Co.  411.     See  TAXATION,  8. 

Publication  of  notice — street  railways. 

6.  Under  act  of  March  9,  1S74,  before  obtaining  consent  of  local  authori- < 
ties  to  construct  and  operate  a  street  railroad.     See  STREET  RAILWAYS,  2. 
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OFFICE  AND  OFFICERS. 

Abandonment  of  an  office. 

1.  Where  an  alderman,  elected  in  a  city  under  a  special  charter,  is 
afterwards  elected  in  the  same  ward  at  a  different  date,  on  the  assump- 
tion of  the  adoption  by  the  city  of  the  general  law  relating  to  cities, 
etc.,  and  after  a  decision  that  the  general  law  was  not  legally  adopted' 
refuses  to  attend  the  meetings  of  the  council,  or  appear,  on  notice,  to 
show  why  he  should  not  be  removed,  his  subsequent  election  and  refusal 
to  attend  the  council  meetings,  may  be  treated  as  an  abandonment  of  his 
office  under  the  prior  election,  or  as  an  implied  resignation,  and  the  office 
maybe  filled  as  in  case  of  a  vacancy.  People  ex  rel.  Stephen  v.  Hani/an, 
420. 

Implied  resignation. 

2.  One  of  the  modes  by  which  a  member  or  officer  of  a  municipal 
corporation  may  be  said  to  impliedly  resign  his  office,  is  by  being  elected 
to  and  accepting  an  office  incompatible  with  the  duties  of  the  former 
office.     Ibid.  420. 

Presumption. 

3.  That  public  officers  will  act  according  to  law.  It  will  be  presumed 
that  public  officers,  such  as  park  commissioners,  will,  in  all  things,  act  in 
conformity  to  law  until  the  contrary  is  affirmatively  made  to  appear. 
People  ex  rel.  v.  Walsh  et  al.  282. 

OFFICIAL  BONDS. 

Misappropriation  of  funds  in  former  term. 

1.  Liability  of  sureties.  In  an  action  upon  a  county  treasurer's  bond 
given  for  his  term  of  office  commencing  December,  1877,  to  recover  for 
moneys  misappropriated  and  not  paid  to  his  successor  after  his  removal 
from  office,  the  sureties  pleaded  that  the  principal  was  treasurer  of  the 
county  for  a  term  of  two  years  from  December  1,  1875,  to  December  1, 
1877;  that  he  defaulted  during  that  term,  and  that  the  sum  of  money 
alleged  to  have  been  in  his  hands  on  the  day  mentioned  in  the  declara- 
tion had  been  misappropriated  during  that  term; — to  which  plea  the 
court  sustained  a  demurrer:  Held,  that  the  court  erred  in  sustaining  the 
demurrer.  If  the  defaulting  officer  misappropriated  funds  that  came 
to  him  in  his  official  capacity,  during  a  term  of  office  when  defendants 
were  not  his  sureties,  they  were  under  no  legal  obligation  to  make  good 
such  defalcation.     Stern  et  al.  v.  The  People,  475. 

-  Appeals  in  suits  on  official  bonds. 

2.  Whether  to  the  Supreme  Court  or  to  an  Appellate  Court.  See 
APPEALS,  4,  5,  6. 

PARK  ASSESSMENTS.     See  SPECIAL  ASSESSMENTS,  1,  2. 
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PARTIES. 
In  chancery. 

1      The  general  rule  is,  that  where  a  particular  title  is  assailed,  all  pei'- 
sons  claiming  through  it  should  be  made  parties, but    not  those  having  no 
interest  in   the  controversy,  and  who  claim  under  an  independent  title. 
Allen  et  al.  v.   Woodruff  et  al.  11. 
Assignee  in  bankruptcy. 

2.  Whether  a  necessary  party.  Where  a  party,  after  a  decree  in  bank- 
ruptcy, passing  his  property  and  rights  to  an  assignee,  assigned  a  con- 
tract for  the  purchase  of  land,  by  delivery  as  an  equitable  mortgage,  to 
indemnify  a  surety,  it  was  held,  on  bill  by  the  mortgagee  for  a  specific 
performance  of  the  contract,  that  the  assignee  in  bankruptcy  was  not  a 
necessary  party,  as  no  relief  was  sought  against  him,  and  he  had  no  in- 
terest in  Uie  litigation.     Ibid.  11. 

Mechanic's  lien  proceedings. 

3.  As  to  parties — a  chancery  proceeding.  A  suit  to  enforce  a  mechanic's 
lien  is  substantially  a  chancery  proceeding,  and  is  governed  by  the  chan- 
cery practice.  This  is  so  in  respect  to  necessary  parties.  McGraw  et  al. 
V.  Bayard  et  al.  14G. 

4.  Who  is  a  necessary  party.  Where  the  owner  of  property  after  set- 
tlement of  the  amount  due  for  the  building  of  houses  on  the  same,  made 
notes  payable  to  his  own  order,  secured  by  a  deed  of  trust  on  the  same 
property,  which  was  duly  recorded,  and  he  negotiated  and  assigned  such 
notes  to  raise  a  large  sum  of  money,  it  was  held,  that  the  holder  of  those 
notes  was  a  necessary  party  to  a  proceeding  to  enforce  a  mechanic's  lien 
for  labor  and  materials  in  improving  the  property.     Ibid.  146. 

Assignee  of  subject  matter  of  suit. 

5.  Whether  a  necessary  party.  The  rule  in  equity  that  where  the 
party,  who  has  assigned  the  whole  or  a  part  of  his  interest  in  the  sub- 
ject matter  of  the  suit,  attempts  to  take  any  active  proceeding  therein, 
the  adverse  party  may  object  to  such  proceeding  on  the  ground  that  the 
suit  has  become  abated  or  defective  as  to  such  assignor,  so  that  the  same 
can  not  be  proceeded  in  until  the  assignee  is  made  a  party,  applies  to 
cases  where  an  assignee  comes  in  pendente  lite,  and  not.  where  a  decree  or 
judgment  for  the  payment  of  money  only  has  been  assigned,  in  which  the 
rights  of  all  the  parties  are  determined  and  fixed,  and  all  that  remains  is 
for  the  court  to  carry  out  or  enforce  the  execution  of  the  decree  or  judg- 
ment.    Bonner  v.  The  Illinois  Land  and  Loan  Co.  et  al.  546. 

6.  Where  a  decree  for  the  payment  of  a  sum  of  money,  among  other 
things,  was,  on  appeal  to  this  court,  affirmed,  except  that  such  sum  should 
have  been  decreed  a  lien  on  the  land  set  off  to  the  complainant  on  parti- 
tion, and  in  case  of  its  non-payment  within  a  reasonable  time  to  be  fixed 
by  the  court,  the  land  should  have  been  ordered  to  be  sold  for  its  payment, 
after   which   the   party   in    whose    favor    the    money    decree  was  made, 
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Assignee  of  subject  matter  of  suit.     Continued, 

assigned  the  decree,  it  was  held,  that  such  assignment  presented  no  rea- 
son for  not  entering  the  proper  decree  on  the  remandrnent  of  the  cause, 
as  directed  by  this  court,  and  that  it  was  not  necessary  to  first  make 
the  assignee  a  party,  and  that  a  payment  of  the  money  into  court,  as  the 
decree  required,  would  be  a  full  protection  to  the  party  paying.  Bonner 
v.  The  Illinois  Land  and  Loan  Co.  et  al.  546. 

As  TO  TRUSTEE  AND  CESTUI  QUE  TRUST. 

7.  The  general  equity  rule  is  that  all  persons  interested  in  the  subject 
matter  of  the  litigation  must  be  made  parties  in  order  that  the  decree 
may  affect  their  rights,  and  this  rule  requires  that  both  the  trustee  and 
cestui  que  trust  be  made  parties  in  suits  respecting  the  trust  property. 
McGraw  et  al.  v.  Bayard  et  al.  146. 

8.  There  is  an  exception  to  this  rule,  when  the  trust  is  an  active  one, 
imposing  on  the  trustee  the  duty  of  receiving,  controling  and  managing 
the  trust  fund  for  the  benefit  of  the  cestui  que  trust.  But  when  a  trustee 
is  interposed  between  a  lender  and  borrower  of  money  merely  for  the  pui*- 
pose  of  enabling  the  lender  to  obtain  payment  through  the  exercise  by  the 
trustee  of  powers  conferred  upon  him  by  a  mortgage  or  deed  of  trust, 
and  the  trustee  can  only  be  called  upon  to  act  in  case  of  default  of  the 
grantor  in  performing  the  condition  of  the  contract,  both  trustee  and  the 
cestui  que  trust  must  be  made  parties.     Ibid.  146. 

Want  of  proper  parties. 

9.  How  availed  of.  Most  generally,  where  the  want  of  a  necessary 
party  appears  upon  the  face  of  the  bill,  the  objection  must,  be  made  by 
demurrer.  Where  not  apparent  on  the  face  of  the  bill,  it  should  be  raised 
by  plea  or  answer.  In  cases  where  the  right  or  title  of  an  omitted  party 
must  necessarily  be  passed  upon  or  affected  by  the  decree,  the  objection 
may  be  taken  at  the  hearing.     Allen  et  al.  v.   Woodruff  et  al.  11. 

Decree  as  to  persons  not  parties. 

10.  It  is  error  to  render  a  decree  affecting  the  interests  of  persons  who 
are  not  made  parties  to  the  suit  in  which  it  is  entered.  Pratt  v.  Pratt 
et  al.  184. 

State  of  Illinois. 

Can  not  be  sued.     See  STATE  OF  ILLINOIS,  1. 

PARTNERSHIP. 
Death  of  one  partner — its  effect. 

1.  And  of  the  powers  and  duties  of  surviving  partners.  Where  one  part- 
ner in  two  firms  dies,  that  terminates  the  existence  of  both  firms,  and 
the  surviving  partners  of  neither  firm  have  any  power  to  continue  the 
business  of  the  partnership,  but  they  are  required  by  law  to  wind  up  and 
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PARTNERSHIP. 

Death  of  one  partner — its  effect.      Continued. 

close  the  same,  and  after  paying  the  partnership  debts,  to  distribute  the 
assets  among  the  surviving  members  and  the  representatives  of  the 
deceased  partner.      Oliver,  Admr.  v.  Forrester,  Exx.  315. 

2.  The  death  of  one  partner  not  only  terminates  the  partnership,  but 
also  all  unexecuted  portions  of  the  partnership  agreements,  and  the  sur- 
vivors have  no  authority  to  proceed  to  carry  them  out  and  execute  their 
provisions,  and  consequently  they  can  not  lawfully  execute  any  verbal 
agreement  among  the  members  relating  entirely  to  the  partnership  busi- 
ness which  is  dependent  on  the  continuance  of  the  firm.     Ibid.  315. 

3.  So,  where  A  and  B  were  partners  as  lumber  merchants  in  the  city 
of  Chicago,  and  A,  B  and  C  were  partners  in  the  manufacture  of  lumber 
in  the  State  of  Michigan,  and  an  agreement  was  entered  into  between 
the  two  firms  that  the  latter  firm  was  to  buy  logs,  and  manufacture  lum- 
ber and  ship  the  same  to  the  lumber  yard  of  the  former,  to  be  by  them 
sold,  they  guaranteeing  to  A,  B  and  C  the  cargo  price  of  the  lumber,  and 
the  profits  on  the  sales  to  be  equally  divided  between  the  two  firms,,  and 
A  died,  it  was  held  that  this  verbal  agreement  was  terminated,  and  that 
if  B,  the  surviving  partner  of  the  Chicago  firm,  received  any  further 
shipments  of  lumber  under  such  agreement,  or  purchased  other  lumber, 
after  A's  death,  which  was  lost  by  fire,  A's  estate  was  not  chargeable 
with  any  part  of  the  loss.     Ibid.  315. 

4.  If  a  surviving  partner  is  required  to  execute  contracts  entered  into 
by  the  firm  before  the  death  of  a  member  thereof,  it  is  only  so  as  to  con- 
tracts entered  into  with  persons  not  members  of  the  firm,  and  not  in 
respect  to  contract^  made  between  the  several  members  of  the  firm  as  to 
the  mode  of  conducting  the  partnership  business.     Ibid.  315. 

5.  While  it  may  be  conceded  that  a  surviving  partner  in  a  mercantile 
business  may  make  small  purchases  of  some  articles  of  the  stock  to  ren- 
der it  more  saleable,  and  to  enable  him  to  close  it  out,  he  has  no. power  to 
make  large  purchases  intended  to  continue  the  business.  But  a  surviv- 
ing partner  in  the  lumber  business  has  no  right  to  purchase  a  cargo  of 
lumber,  and  charge  the  estate  of  the  deceased  partner  with  any  part  of 
the  loss  caused  by  its  destruction  by  fire.     Ibid.  315. 

6.  Where  one  partner  of  a  firm  engaged  in  the  purchase  and  sale  of 
lumber,  dies  at  a  dull  season  for  making  sales,  the  survivor  will  have  the 
right  to  delay  a  reasonable  time  in  making  sale  of  the  lumber  on  hand. 
He  will  not  be  bound  to  force  it  on  the  market  when  there  is  but  little 
demand  for  it,  and  thus  sacrifice  the  property;  and  if  an  accidental  loss 
of  the  stock  occurs  by  fire  during  such  reasonable  delay,  the  estate  of 
the  deceased  partner  must  bear  its  share  of  such  loss.     Ibid.  315. 

7.  Where  a  surviving  partner  did  not  intend  to  continue  the  firm  busi- 
ness, in  the  sense  condemned  by  the  law,  but  did,  under  a  mistaken  idea 
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PARTNERSHIP. 

Death  of  one  partner — its  effect.     Continued. 

that  he  was  bound  to  complete  a  verbal  agreement  with  another  firm  of 
which  the  survivor  and  the  deceased  partner,  with  another,  were  mem- 
bers, continue  to  receive  lumber,  such  surviving  partner  ought  not  to  be 
charged  as  with  a  conversion  of  the  whole  of  the  partnership  property, 
unless  the  business  was  in  fact  so  transacted  by  him  as  to  inseparably 
commingle  the  property  proper  of  the  late  firm  with  that  which  was  put 
into  the  business  after  his  partner's  death,  from  purchases,  etc.,  so  that 
one  can  not  be  distinguished  from  the  other.  If  the  property  was  so 
intermingled,  he  will  be  liable  to  be  treated  as  having  converted  the 
assets  of  the  firm  to  his  own  use,  and  should  be  held  to  account  for  the 
deceased  partner's  net  interest  in  the  partnership  assets  at  the  time  of 
his  death,  and  will  be  chargeable  with  interest  thereon.  Oliver,  Admr.  v. 
Forrester,  Exx.  315. 

PENITENTIARY. 

Contracts  for  convict  labor.     See  CONTRACTS,  2,  3. 

PLEADING. 

Of  the  declaration. 

1.  In  an  action  to  enforce  a  personal  liability  for  taxes.  In  an  action 
under  the  Revenue  act,  to  recover  a  tax  upon  property  which  has  become 
forfeited  to  the  State,  the  declaration  should  state  the  year  for  which  the 
supposed  tax  was  levied,  and  should  also  state  that  the  defendant  was 
the  owner  of  the  property  on  the  first  day  of  May  of  that  year.  Biggins 
v.  The  People,  381. 

Demurrer. 

2.  Confesses  allegations  of  bill.     See  DEMURRER,  1. 

PLEADING  AND  EVIDENCE. 
Allegations  and  proofs. 

1.  Material  allegations  only  need  be  proved.  It  is  not  essential  to  sup- 
port a  decree  in  favor  of  a  complainant  that  all  the  allegations  of  the 
bill  be  proved  precisely  as  charged.  All  that  the  law  requires  is  that 
the  material  allegations  shall   be  substantially  proved.     Allen  et  al.  v. 

Woodruff  et  al.  11. 

2.  The  theory  of  the  pleader  will  not  control  as  to  relief  to  be 
granted.  If  the  actual  facts  are  stated  correctly  in  a  bill,  which  is  all 
the  law  requires,  allegations  in  respect  to  what  the  pleader  supposes  to 
be  the  legal  effect  of  such  facts,  which  proves  entirely  erroneous,  will  not, 
conclude  or  prejudice  the  complainant.  His  rights  depend  upon  the  ac- 
tual facts  stated,  and  not  upon  the  erroneous  conclusions  of  the  pleader 
with  respect  to  them.     Ibid.  11. 

44—96  III. 
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Allegations  and  proofs.     Continued. 

3.  Where  the  actual  facts  are  correctly  stated  in  a  bill  and  proved,  it 
is  the  duty  of  the  court  to  render  such  decree  and  grant  such  relief  as 
the  law  requires  from  such  facts,  without  regard  to  the  theory  of  the 
pleader  in  framing  the  bill.     Allen  etal.  v.  Woodruff  et  al.  11. 

AS    TO    FACTS    ADMITTED    IN    PLEADING. 

4.  Where  a  complainant  states  or  admits  a  material  fact  in  his  bill, 
evidence  on  his  part  to  the  contrary  can  not  avail  him  anything,  and  the 
defendant  need  not  prove  the  fact  so  admitted.     Spencer  v.'  Otis,  570. 

Affirmative  relief  to  defendants  in  chancery. 

5.  Under  what  state  of  pleading.  Iberg  et  al.  v.  Webb  et  al.  415.  See 
CHANCERY,  21. 

POSSESSION. 

Possession  of  land. 

As  notice  of  the  rights  of  party  in  possession — and  to  whom.  Jefferson 
v.  Jefferson,  551.     See  NOTICE,  1. 

PRACTICE. 

Time  to    object. 

1.  Generally.  It  is  a  rule  of  the  conduct  of  judicial  proceedings,  that 
advantages  in  a  party's  favor  will  be  held  waived  by  not  insisting  upon 
them  in  apt  time — by  taking  steps  in  a  cause  without  before  relying  on 
them.     Ellis  et  al.  v.  Sisson  et  al.  105. 

Specific  objection. 

2.  An  objection  to  the  admission  of  evidence  in  the  trial  court,  upon 
the  ground  of  an  alleged  variance  between  the  allegations  in  the  declara- 
tion and  the  proof  objected  to,  can  not  avail  in  this  court  unless  that 
specific  ground  of  objection  was  made  in  the  trial  court,  as,  had  such 
ground  of  objection  been  specifically  made,  it  could  have  been  obviated 
by  an  amendment  of  the  declaration.  Indianapolis  and  St.  Louis  Railroad 
Co.  v.  Estes,  470. 

Waiver  of  replication  by  going  to  trial. 

3.  In  a  proceeding  by  garnishment,  where  the  supposed  debtor  answers 
denying  an  indebtedness,  whether  a  replication  be  necessary  or  not,  if 
the  parties  make  no  objection  in  that  regard,  but  treat  the  issue  as  prop- 
erly made  and  proceed  with  the  trial  to  verdict,  it  can  not  afterward  be 
objected  that  there  was  no  replication.  Imperial  Fire  Ins.  Co.  v.  Shinier, 
Admr.  580. 

Limiting  effect  of  testimony. 

4.  By  direction  to  the  jury.  Although  testimony  introduced  upon  the 
trial  of  a  cause  may  be  competent  for  some  purposes  but  not  for  others,  it 
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Limiting  effect  of  testimony.     Continued. 

is  not  the  duty  of  the  court,  unless  requested  so  to  do,  to  direct  the  jury 
as  to  the  particular  purpose  for  which  the  evidence  is  competent,  and  it 
is  no  ground  of  objection  that  such  direction  was  omitted,  unless  it  ap- 
pears the  court  was  requested  so  to  limit  the  application  of  the  testimony, 
and  refused.     Imperial  Fire  Ins.  Co.  v.  Shinier,  Admr.  580. 

Motion  for  new  trial. 

5.  Of  the  time  within  which  it  must  be  made.  The  statute  provides  that 
where  either  party  desires  to  move  for  a  new  trial,  the  motion  shall  be 
made  before  the  entry  of  final  judgment,  or  during  the  term  the  judgment 
is  entered.      Chicago  and  Northwestern  Railway  Co.  v.  Dimick,  Admr.  42. 

6.  On  the  trial  of  a  cause  the  jury  returned  a  general  verdict  in  favor 
of  the  plaintiff,  and  also  returned  several  special  findings  on  questions  of 
fact.  The  court  set  aside  the  general  verdict,  and  rendered  judgment  on 
the  special  findings  for  the  defendant.  On  appeal  that  judgment  was 
reversed  and  the  cause  remanded.  Upon  the  reinstating  of  the  cause  in 
the  court  below  that  court,  on  motion,  rendered  judgment  on  the  general 
verdict,  in  favor  of  the  plaintiff,  and  thereupon,  the  defendant,  at  the 
same  term,  moved  for  a  new  trial:  Held,  the  motion  for  a  new  trial  was 
made  at  the  same  term  of  the  entry  of  the  judgment  sought  to  be  brought 
in  review,  and  was  in  apt  time.     Ibid.  42. 

7.  In  case  of  a  general  verdict  and  special  findings — waiver  of  right  to  move 
for  new  trial.  Where  the  jury  returns  a  general  verdict  in  favor  of  the 
plaintiff,  and  also  special  findings  upon  questions  of  fact,  and  the  defend- 
ant moves  for  judgment  in  his  favor  on  the  special  findings,  which  is 
denied,  and  judgment  is  entered  on  the  general  verdict,  for  the  plaintiff, 
the  defendant  does  not  lose  his  right  to  move  for  a  new  trial  by  reason  of 
having  moved  for  judgment  in  his  favor  on  the  special  findings  notwith- 
standing the  general  verdict.     Ibid.  42. 

Want  of  proper  parties  in  chancery. 

8.  When  and  how  availed  of.  Allen  et  al.  v.  Woodruff  et  al.  11.  See 
PARTIES,  9. 

PRACTICE  IN  THE  SUPREME  COURT. 
Transcript  of  the  record. 

1.  Its  requisites.  When  the  papers  filed  in  this  court  on  an  appeal  do 
not  purport  to  be  a  transcript  of  the  record  in  the  court  below,  and  the  cer- 
tificate thereto  attached  that  the  papers  constitute  the  transcript  of  the 
record  is  not  dated  or  signed  by  any  person,  and  there  is  no  seal  attached 
to  it,  the  appeal  will  be  dismissed,  as  no  reversal  can  be  had.  Hosmer  v. 
The  People,  58. 
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PRACTICE  IN  THE  SUPREME  COURT.      Continued. 
Time  to  object. 

2.  To  entertaining  a  second  appeal.  Where  there  was  an  alleged  ground 
of  objection  to  this  court  entertaining  a  second  appeal  in  the  same  case, 
it  was  held  too  late  to  make  the  objection  for  the  first  time  on  petition  for 
a  rehearing.  The  question  being  preliminary  in  its  nature,  should  have 
been  raised  on  motion  to  dismiss  the  appeal;  or  at  least  at  the  time  of 
the  presentation  of  the  case  on  the  hearing,  in  order  that  it  might  have 
been  passed  upon  preliminarily,  and  before  the  consideration  and  decision 
of  the  case  upon  its  merits.     Ellis  et  al.  v.  Sisson  et  al.  105. 

Assignment  of  error. 

3.  As  to  matters  which  do  not  affect  the  party  complaining.  Where  the 
trial  court,  upon  the  hearing  of  a  suit  in  chancery,  dismisses  the  bill  as 
to  a  part  of  the  defendants,  and  enters  a  decree  against  the  others,  the 
latter  alone  taking  an  appeal,  can  not  assign  for  error  the  dismissal  of 
their  co-defendants  from  the  case.     Jefferson  v.  Jefferson,  551. 

4.  Admission  of  incompetent  evidence  in  chancery,  as  ground  of  error — pre- 
sumption that  only  competent  evidence  was  considered.  Ibid.  551.  See 
CHANCERY,  32. 

5.  Party  not  injured  can  not  complain.  A  party  to  a  suit  whose  interest 
is  not  affected  by  the  decree,  and  against  whom  no  costs  are  awarded,  and 
who  is  deprived  of  no  rights  whatever,  will  not  be  heard  to  complain  of 
the  decree.  Grand  Tower  Mining,  Manufac.  and  Trans.  Co.  et  al.  v.  Cady 
et  al.  430. 

Briefs  and  abstracts. 

6.  Time  of  filing.  A  cause  pending  upon  writ  of  error  was  continued 
upon  the  ground  that  there  was  no  evidence  of  service  of  the  scire  facias. 
Subsequently  it  was  made  to  appear  that  service  was  had  in  due  time 
and  thereupon  the  defendant  in  error  moved  that  the  continuance  be  set 
aside,  and  that  the  judgment  be  affirmed,  because  the  plaintiff  in  error 
had  failed  to  file  abstracts  and  briefs  as  required  by  the  rule :  Held, 
it  was  not  the  duty  of  the  plaintiff  to  file  abstracts  and  briefs,  unless 
the  other  party  were  in  court,  and  having  no  notice  of  the  service  of 
the  scire  facias  on  the  call  of  the  cause,  he  was  not  in  default  by  reason 
of  the  omission.     Blair  v.  Reading  et  al.  130. 

Certificate  of  questions  from  Appellate  Court. 

7.  As  to  compelling  the  Appellate  Court  to  make  the  certificate.  Under  the 
statute  making  it  necessary  that,  in  certain  cases,  the  Appellate  Court 
shall  certify  to  this  court  that  a  case  involves  questions  of  law  of  such 
importance  that  they  should  be  passed  upon  by  this  court,  in  order  to 
give  to  this  court  jurisdiction  to  review  the  cause  on  appeal  from  the 
Appellate  Court,  it  is  entirely  within  the  discretion  of  the  latter  court 
whether  it  will  make  such  certificate.  This  court  has  no  power  to 
compel  the  Appellate  Court  to  certify.     Fuller  v.  Bates,  132. 
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ERROR  WILL  NOT    ALWAYS  REVERSE. 

8.  A  trivial  error  committed  by  the  court  on  the  trial  of  a  cause  will 
not  be  sufficient  ground  for  a  reversal,  where  the  proceedings  are  in  all 
other  respects  regular,  and  the  judgment  seems  to  do  justice  between  the 
parties.     Albin  v.  Kinney,  214. 

9.  As  to  the  admission  of  evidence.  On  the  trial  of  a  cause  against  a 
physician  for  want  of  ordinary  care  and  skill  in  the  treatment  of  the 
plaintiff  for  disease,  the  defendant  called  a  witness  who  testified  on  his 
behalf  that  he  had  known  the  defendant  as  a  physician  for  thirty  years, 
and  had  never  heard  his  qualifications  as  such  questioned,  before  'he 
trial.  On  cross-examination  the  plaintiff  elicited  the  fact  that  the  defen- 
dant had  been  charged  with  committing  an  abortion  on  a  woman,  caus- 
ing her  death.  It  was  held,  thai  while  it  may  not  have  been  technically 
correct  to  allow  the  testimony  given  on  the  cross-examination,  yet  in 
view  of  the  testimony  given  for  the  defendant,  it  was  not  hurtful  to  him, 
and  the  error,  if  any,  was  of  so  slight  a  character  as  to  afford  no  ground 
for  a  reversal.     Ibid.  214. 

Stay  of  proceedings. 

10.  Defence  at  law.  On  error  in  this  court  to  review  a  decree  dissolv- 
ing an  injunction  and  dismissing  the  bill  under  which  it  was  sought  to 
restrain  a  railroad  company  from  further  prosecution  of  proceedings 
then  pending  in  the  county  court  for  condemnation  of  ground  for  right 
of  way,  on  motion  that  the  writ  of  error  be  made  to  operate  as  a  super- 
sedeas and  that  an  order  be  entered  staying  the  condemnation  proceedings 
until  the  determination  of  the  cause  on  error,  it  was  held,  that,  apart 
from  any  question  as  to  the  authority  of  this  court  to  order  a  stay  of  the 
proceedings,  it  would  not  exercise  such  a  jurisdiction  where  the  grounds 
of  the  motion  were  of  such  character  as  might  be  interposed  as  a  defence 
at  law  in  the  proceeding  sought  to  be  stayed.  Lake  Shore  and  Michigan 
Southern  Ry.  Co.  et  al.  v.  Chicago  and  Western  Indiana  Railroad   Co.  125. 

PRESUMPTIONS. 
Of  law  and  fact. 

1.  In  favor  of  judgment.  .  The  presumptions  of  law  are  in  favor  of 
the  correctness  of  a  judgment  of  a  common  law  court  of  general  juris- 
diction, on  error  or  appeal,  and,  unless  the  contrary  affirmatively  appears, 
such  judgment  will  be  affirmed.      City  of  Virginia  v.  Hall,  278. 

2.  On  hearing  in  chancery — presumption  that  only  competent  evidence  was 
considered.     Jefferson  v.  Jefferson,  551.     See  CHANCERY,  32. 

3.  As  to  whether  a  conveyance  was  fraudulent.  See  FRAUDULENT 
CONVEYANCES,  8. 

4.  That  public  officers  will  conform  to  the  law.     See  OFFICERS,  3. 


PRINCIPAL  AND  AGENT.     See  AGENCY. 
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PROBATE  COURTS. 
Of  their  jurisdiction. 

1.  The  probate  courts  provided  for  in  the  constitution,  in  counties 
having  a  population  over  50,000,  are  courts  of  limited  jurisdiction,  and 
this  jurisdiction  embraces  four  subjects:  1.  All  probate  matters, 
embracing  the  settlement  of  the  estates  of-  deceased  persons,  and  in  that 
connection,  cases  for  the  sale  of  real  estate  of  deceased  persons  for  the 
payment  of  debts;  2,  the  appointment  of  guardians  and  the  settlement 
of  their  accounts;  3,  the  appointment  of  conservators,  and  the  settlement 
of  their  accounts,  and  4,  all  matters  relating  to  apprentices.  People 
ex  rel.  Otis  v.  Loomis,  County  Judge,  et  al.  377. 

PUBLICATION  OF  NOTICE. 

As  TO  STREET  RAILWAYS. 

Under  act  of  1874  "  in  regard  to  horse  and  dummy  railroads."  See 
STREET  RAILWAYS,  2. 

PURCHASE. 

As  distinguished  from  a  gift.     See  CONTRACTS,  4. 

PURCHASERS. 

Who  is  a  purchaser. 

1.  Within  section  278  of  the  Revenue  law — so  as  to  be  exempt  from 
back  taxes  not  extended.  Union  Trust  Co.  et  al.  v.  Weber  et  al.  346.  See 
TAXATION,  36. 

Purchaser  pendente  lite. 

2.  Bound  by  the  result  of  the  suit.  A  purchaser  of  land  on  execu- 
tion against  a  party  who,  before  the  recovery  of  the  judgment,  had  made 
a  sale  of  the  same  and  tendered  a  deed  to  the  purchaser  who  was  in  pos- 
session, and  had  filed  his  bill  to  enforce  the  contract  of  sale,  is  bound  by 
the  result  of  the  suit  as  a  purchaser  pendente  lite,  and  if  the  vendor  suc- 
ceed, this  will  show  he  had  no  beneficial  interest  in  the  land  subject  to 
sale  on  execution.     Ellis  et  al.  v.  Sisson  et  al.  105. 

3.  A  decree  setting  aside  a  conveyance  of  land  as  fraudulent  as  to 
creditors,  is  conclusive  as  to  the  character  of  the  deed  set  aside  against 
a  purchaser  from  the  grantee  pendente  lite.  Gould  el  al.  v.  llendnckson, 
599. 

4.  As  to  party  taking  a  mortgage  pending  suit  to  foreclose  prior  mort- 
gage. Pratt  v.  Pratt  et  al.  184.  See  MORTGAGES  AND  DEEDS  OF 
TRUST,  11,  12. 

Unrecorded  contract  of  purchase. 

5.  Purchaser  without  notice  protected.  Allen  et  al.  v.  Woodruff  et  al.  11. 
See  RECORDING  ACT,  1. 
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PURCHASERS.      Continued. 

Holding  under  unrecorded  deed. 

6.  Effect  of  prior  decree.     See  RECORDING  ACT,  6. 
Grantee  assuming  incumbrances. 

7.  Construction  of  a  deed  in  that  regard.     See  CONVEYANCES,  3. 
Dedication  to  public  use. 

8.  As  against  a  prior  incumbrance.     See  DEDICATION,  1. 
Purchaser  under  execution  sale. 

9.  Character  of  his  title.     See  EJECTMENT,  1,  2. 

QUITCLAIM  DEED. 

Will  pass  title.     See  CONVEYANCES,  1. 

REAL  AND  PERSONAL  PROPERTY. 

As  to  property  of  railroad  company. 

1.  What  regarded  as  real,  and  what  as  personal,  for  the  purpose  of 
taxation.      Union  Trust  Co.  et  al.  v.   Weber  et  al.  346.     See  TAXATION,  19. 

Real  estate. 

2.  Coal  and  other  mineral  in  a  mine  and  under  the  soil,  are  real  estate, 
and  as  such  are  capable  of  being  conveyed  like  any  other  real  estate, 
and  when  once  conveyed  by  deed,  may  pass  by  inheritance  or  deed  of 
conveyance.     Manning  et  al.  v.  Frazier,  279. 

RECEIVERS. 

Of  the  powers  of  a  receiver. 

1.  As  to  claims  against  stockholders  of  a  bank.  Where  a  receiver  is 
appointed  for  a  bank,  he  succeeds  to  all  its  rights  in  all  of  its  property, 
claims  and  demands,  to  sell  and  dispose  of,  and  reduce  to  money,  to  be 
paid  under  the  order  of  the  court  to  the  creditors  of  the  bank  according 
to  their  rights;  but  he  does  not  become  a  trustee  for  depositors,  to  man- 
age, settle  and  enforce  their  claims  against  stockholders,  where  the 
statute  expressly  gives  the  right  of  action  at  law  to  them.  Wincock  et  al 
v.  Turpin,  135. 

Of  a  conveyance  to  receiver. 

2.  Whether  necessary  in  order  thai  he  may  perform  his  duties.  A  receiver, 
by  his  appointment,  is  authorized  to  take  and  hold  possession  of  property 
under  the  control  and  direction  of  the  court,  and  the  general  practice 
seems  to  be,  when  necessary  for  the  recovery  or  preservation  of  personal 
property  by  him,  the  defendant  will  be  required  to  assign  the  property 
by  proper  written  assignment,  and  where  it  is  necessary  to  execute 
leases,  or  to  bring  ejectment,  etc.,  for  real  estate,  an  assignment  or  con- 
veyance to  the  receiver  is  necessary.  If  he  is  merely  authorized  to  sell 
property,  like  a  master,  he  takes  no  title.  Union  Trust  Co.  et  al.  v.  Weber 
et  al.  346. 
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RECEIVERS.      Continued. 
Distribution  of  assets. 

3.  Power  of  court  in  that  regard.  Where  the  court  places  the  assets 
of  an  insolveut  bank  in  the  hands  of  a  receiver,  it  is  for  the  benefit  of 
all  the  creditors  of  the  corporation,  to  be  administered,  distributed  and 
paid  according  to  the  equitable  claims  of  all  such  creditors,  and  such  act 
can  not  affect  or  change  in  the  slightest  degree  the  rights  of  a  single 
creditor,  and  the  fact  that  the  court  has  acquired  possession  of  the  assets 
and  funds,  confers  no  legal  right  to  retain  its  own  general  deposits  in 
full,  where  the  moneys  deposited  under  its  direction  with  the  bank  can 
not  be  identified.      Otis  v.  Gross,  612. 

Liability  of  receiver  for  negligence. 

4.  And  of  the  remedy  to  enforce  such  liability.  Brown,  Admr.  v.  Wa- 
bash Railway  Co.  297.     See  CHANCERY,  2,  3. 

RECORDING  ACT. 

What  interests  embraced  therein. 

1.  When  purchaser  protected.  Interests  in  land  acquired  through  con- 
tracts of  purchase  fall  within  the  protection  of  the  recording  act. 
Therefore,  although  another  may  be  interested  as  a  part  owner  of  land 
sold  by  contract,  if  the  record  fails  to  show  that  interest,  and  shows  the 
whole  title  in  the  vendor,  the  purchaser  from  the  apparent  owner  of 
record  without  notice  of  the  real  facts,  will  hold  the  title,  and  so  of  his 
assignee.     Allen  et  al.  v.   Woodruff  et  al.  11. 

Record  of  mortgage. 

2.  Statements  of  mortgagor — of  their  effect  upon  question  of  notice.  A  pur- 
chaser of  land  upon  which  there  is  a  mortgage  duly  recorded  at  the  time 
he  buys  and  takes  a  deed,  is  chargeable  with  notice  of  the  same,  and  the 
fact  that  the  mortgagor  told  him  the  mortgage  was  satisfied  will  not 
relieve  him  from  the  consequences  of  such  notice  in  the  event  the  mort- 
gage was  not  satisfied.  He  should  have  applied  to  the  holder  of  the 
mortgage  to  learn  the  truth  of  the  statement.      Pratt  v.  Pratt  et  al.  184. 

Deed  of  trust. 

3.  Effect  of  recording  before  consideration  received.  The  mere  recording 
of  a  deed  of  trust  to  secure  a  loan  of  money  does  not  create  a  lien  upon 
the  property,  where  the  money  has  not,  in  fact,  been  received  by  the 
borrower.  It  becomes  a  lien  against  the  rights  and  equities  of  a  third 
person  under  a  prior  unrecorded  mortgage,  or  trust  deed,  only  from  the 
time  the  money  is,  in  fact,  received.     Schultze  et  al.  v.  lloufes,  335. 

4.  Recording  before  delivery  to  trustee — effect  as  notice.  It  is  immaterial 
whether  a  deed  of  trust  was  delivered  to  the  trustee  or  not  before  it  is 
recorded,  to  affect  a  subsequent  purchaser  with  notice  of  the  equities  of 
the  cestui  que  trust  in  the  laud  therein  conveyed.     Ibid.  335. 
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RECORDING  ACT.     Continued. 

As  TO  PRIORITY  OP  CONVEYANCES. 

5.  The  owner  of  real  estate  gave  a  deed  of  trust  to  A  to  secure  a  prior 
indebtedness  to  B,  which  was  left  with  the  trustee  to  he  placed  on  record. 
Afterwards  C,  in  good  faith,  made  a  loan  to  the  owner,  taking  notes  and  a 
second  deed  of  trust  to  A  to  secure  the  same,  which  was  placed  on  record, 
but  no  money  was,  in  fact,  paid  by  C  to  the  borrower  until  some  ten  or 
twelve  days  after  the  recording,  and  the  prior  trust  deed  was  recorded 
on  the  same  day  the  money  "was  advanced  upon  the  second  trust,  deed  to  C: 
Held,  that,  under  our  recording  law,  neither  of  the  trust  deeds  could  be 
regarded  as  prior  to  the  other,  and  that,  as  the  legal  and  equitable  rights 
of  B  and  C  were  equal,  the  equities  of  B,  being  first  in  point  of  time, 
must  prevail  over  those  of  C.     Schultze  et  al.  v.  Houfes,  335. 

Unrecorded  deed. 

6.  Effect  of  prior  decree.  A  final  decree  rendered,  either  in  the  circuit 
court  or  in  this  court,  divesting  a  party  of  the  title  to  real  estate,  before 
the  recording  of  a  conveyance  of  the  property  from  such  party,  will 
defeat  the  title  of  the  grantee.  But  a  judgment  of  this  court  reversing 
a  decree  of  the  circuit  court  and  remanding  the  cause,^s  not  such  a  final 
judgment  or  decree,  although  the  decision  settles  the  rights  of  the  parties. 
Grant  v.  Bennett  et  al.  513. 

IECORDS  OF  COURTS. 

Of  questioning  the  same. 

1.  By  recitals  in  abstracts  of  title.  Where  the  records  of  a  court  were 
restored  after  their  destruction,  it  was  held,  that  the  record  as  thus 
restored  could  not  be  supplied  or  overcome  by  a  memorandum  in  an 
abstract  of  title,  showing  that  the  venue  had  been  changed  to  some  other 
court  before  the  records  were  restored.  Dinel  v.  Eigenmann,  Admr. 
et  al.  39. 

RELEASE. 

Release  of  a  mortgage. 

What  will  constitute.  Ellis  et  al.  v.  Sisson  et  al.  105.  See  MORTGAGES 
AND  DEEDS  OF  TRUST,  13,  14,  15. 

.EMEDIES. 
To  recover  unliquidated  damages. 

1.     As  against  a  receiver  of  a  railroad,  for  injury  resulting  from  negligent 
management  of  the  road — whether  remedy  is  at  law  or   in  chancery.     Brown. 
Admr. -v.    Wabash  Radway  Co.  297.     See  CHANCERY,  2. 
Individual  liability  of  stockholders. 

2  Of  the  remedies  to  enforce  the  same.  Wincock  et  al.  v.  Turpin,  135. 
See  STOCKHOLDERS,  1  to  4. 
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REMEDIES.      Continued. 

Contribution  as  between  stockholders. 

8.  Of  the  remedy — whether  in  chancery.  Win  cock  el  al.  v.  Turpin,  135. 
See  STOCKHOLDERS,  5. 

Enforcement  op  lien  for  taxes. 

4.  Remedy  at  law,  not  in  chancery.  People  v.  Biggins,  481.  See  LIENS, 
5,  6,  7. 

REMITTITUR. 

To  OBVIATE  alleged  error. 

1.  And  in  avoidance  of  a  motion  for  a  new  trial.  The  rule  is  uniform,  that 
on  a  motion  for  anew  trial  on  account  of  excessive  damages,  the  plaintiff 
may  remit  a  portion  of  the  verdict  to  obviate  the  objection.  The  court 
can  not  compel  him  to  do  so,  but  he  may  if  he  so  elect.  Albin  v.  Kinney, 
214. 

REVOCATION. 

Subscription. 

Revocation  thereof  by  death.     See  SUBSCRIPTION,  1,  2. 

RIGHT  OF  WAY.     See  EMINENT  DOMAIN. 

SIDEWALKS. 

Special  tax  upon  contiguous  property. 

Recovery  of  cost  by  personal  action.     See  TAXATION,  21,  22. 

SPECIAL  ASSESSMENTS. 
For  park  purposes. 

1.  Constitutionality  of  act  of  1871.  The  General  Park  act  of  June 
1G,  1871,  to  enable  the  corporate  authorities  of  two  or  more  towns,  for 
park  purposes,  to  issue  bonds,  and  to  make  special  assessments  for  their 
payment,  is  not  in  violation  of  the  present  constitution,  but  is  in  con- 
formity with  sec.  9,  art.  9,  of  that  instrument.  Dunham  v.  The  People 
ex  rel.  McCrea,  331. 

2.  Corporate  authorities.  The  people  of  the  three  towns  of  South 
Chicago,  Hyde  Park  and  Lake,  by  voting  for  the  adoption  of  the  act 
creating  the  South  Park  Commissioners,  made  the  commissioners  cor- 
porate authorities  for  such  towns,  and  empowered  them  to  assess  the 
requisite  tax  upon  the  property  in  the  towns.     Ibid.  331. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  11  to  16. 
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STATE  OF  ILLINOIS. 

Can  not  be  sued. 

1.  The  constitutional  provision  that  the  State  "shall  never  be  made 
a  defendant  in  any  court  of  law  or  equity,"  prohibits  this  court  from 
enforcing  the  performance  of  a  contract  made  by  the  Penitentiary  Com- 
missioners for  convict  labor  by  mandamus,  as  its  effect  would  be  to  give 
an  action  against  the  State.  People  ex  rel.  National  Cigar  Co.  v.  Dulaney 
et  al.  503. 

STATUTES. 

Constitutionality. 

1.  Act  of  1875  authorizing  cost  of  sidewalk  to  be  recovered  in  personal 
action.     See  TAXATION,  22. 

Construction  of  statutes. 

2.  A  statute  defining  the  duties  of  public  officers  is  also  a  limitation  upon 
the  powers  they  may  rightfully  exercise.  Declaratory  provisions  of  a 
public  law,  as  to  the  manner  of  making  contracts  by  officers  designated 
for  that  purpose,  for  and  on  behalf  of  the  State,  are  a  prohibition  on 
them  from  making  such  contracts  in  any  other  manner  or  mode,  and 
the  inhibited  contracts  being  without  the  sanction  of  law,  contain  no 
binding  obligation.  People  ex  rel.  National  Cigar  Co.  v.  Dulaney  et  al. 
503. 

Statutes  construed. 

3.  Appeals  from  trial  courts  direct  to  Supreme  Court  in  chancery  cases, 
under  sec.  88  of   the  Practice  act  as  amended  in   1879.        Compton    v.    The 

Bunker  Hill  Bank  et  al.  301.     See  APPEALS,  7. 

i 

4.  Appeals  from  the  trial  courts — in  suit  on  official  bond — whether  to  the 
Supreme  Court  or  to  an  Appellate  Court — as  to  suits  "  in  which  the  State  is 
interested  as  a  party,  or  otherwise,'"  under  the  Practice  act.  Hodge  etal.y. 
The  People,  use,  etc.,  423.     See  APPEALS,  4,  5,  6. 

5.  Contributory  negligence  by  passenger  attempting  to  pass  under  a  freight 
train  standing  across  the  way.  Application  of  section  fifty-four  of  the 
Railroad  and  Warehouse  law.  Chicago,  Burlington  and  Quincy  Railroad 
Co.  v.  Sykes,  Admx.  162. 

6.  Evidence — reports  of  road  inspectors — in  what  cases  admissible,  under 
act  of  1859  concerning  plank,  gravel  and  macadamized  roads.  See 
EVIDENCE,  2. 

7.  Homestead — of  the  occupancy  required — by  whom.  The  statute  con- 
strued in   White  v.  Plummer,  394.     See  HOMESTEAD,  2. 

8.  Horse  and  dummy  railroads — publication  of  notice  before  consent  can 
be  given  by  local  authorities,  under  act  of  March  9,  1874.  Metropolitan 
City  Railway   Co.  v.  City  of  Chicago,  620.     See  STREET  RAILWAYS,  2. 
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STATUTES.     Statutes  construed.      Continued. 

9.  Liability  of  stockholders  of  corporation  —  and  of  the  remedy  against 
them.  The  general  Incorporation  law  of  1872  does  not  apply  to  corpora- 
tions under  special  charters.  Wincock  el  al.  v.  Turpin,  135.  See  STOCK- 
HOLDERS, 4. 

10.  Purchaser — who  is  a  purchaser,  within  section  278  of  the  Revenue 
law,  so  as  to  be  exempt  from  back  taxes  not  extended.  Union  Trust  Co.  et  al. 
v.   Weber  et  al.  346.     See  TAXATION,  36. 

11.  Taxation  of  railroad  property.  The  statutes  on  that  subject  con- 
strued in  Ohio  and  Mississippi  Railroad  Co.  v.  Weber,  443.  See  TAXA- 
TION, 9  to  15. 

12.  Personal  liability  for  unpaid  taxes — upon  whom  it  rests.  Construc- 
tion of  sections  59  and  232  of  the  Revenue  law.  Biggins  v.  The  People, 
381.     See  TAXATION,  25,  26,  27. 

Repeal  of  statutes. 

.13.  But  not  for  all  purposes.  Although  the  act  of  1859  respecting 
the  construction  of  plank,  gravel  and  macadamized  roads  was  repealed 
by  the  general  law  of  1874  (Rev.  Stat,  1874,  p.  1026,  No.  378)  by  section 
2  of  the  repealing  law,  yet  such  law  was  continued  in  force  as  to  all  cor- 
porations theretofore  formed  under  that  act.  Piston  and  Wheeling  Gravel 
Road  Co.  v.  The  People  ex  rel.  Pierce,  584. 

STATUTE  OF  FRAUDS. 

What  trusts  embraced  therein. 

1.  In  all  cases  where  a  deed  or  other  instrument  of  conveyance  is 
absolute  on  its  face,  and  the  grantor  or  his  assignee  seeks  to  defeat  its 
operation  by  showing  that  the  deed,  though  absolute  in  form,  was,  in 
fact,  executed  upon  certain  express  trusts,  the  grantee  may  invuke  the 
protection  of  the  Statute  of  Frauds  by  requiring  proof  of  these  alleged 
trusts  to  be  made  in  writing;  but  the  statute  was  not  enacted  for  the 
benefit  of  those  seeking  to  defeat  the  operation  of  such  deeds  by  showing 
that  they  were  made  upon  trusts  not  appearing  upon  their  face. — only 
for  those  claiming  title  under  them.     Allen  et  al.  v.   Woodruff  et  al.  11. 

STAY  OF  PROCEEDINGS. 

By  the  Supreme  Court.     See  PRACTICE  IN  THE  SUPREME  COURT,  10. 

STOCKHOLDERS. 

Of  their  liability  for  debts  of  corporation. 

1.  And  of  the  remedy  to  enforce  it.  Where  the  charter  of  a  bank  pro- 
vides that  all  the  stockholders  shall  be  severally  and  individually  liable 
to  the  depositors  of  the  bank  to  the  amount  of  stock  held  by  them,  re- 
spectively, for    six  mouths    after  the  sale    and  transfer  of  their  stock, 
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STOCKHOLDERS. 

Of  their  liability  for  debts  of  corporation.     Continued. 

the  liability  of  the  stockholders  will  be  several  and  to  depositors  only, 
and  not  to  the  bank,  or  creditors  other  than  depositors,  and  the  remedy  of 
a  depositor  against  a  stockholder  in  such  case  is  at  law.  Wincock  et  al. 
v.  Tnrpin,  185. 

2.  Where  a  liability  is  created  by  statute,  the  remedy  is  at  law, 
unless  the  statute  provides  for  proceedings  in  equity,  and  when  this  is 
the  case  in  respect  to  stockholders  in  a  bank  under  a  special  charter,  the 
fact  that  the  affairs  of  the  corporation  have  passed  into  the  hands  of  a 
receiver,  will  not  change  the  right  of  the  creditor  to  sue  the  stockholder 

^       at  law.     Ibid.  135. 

3.  If  the  statute  should  make  the  liability"  of  stockholders  of  a  cor- 
poration joint  for  the  debts  of  the  corporation,  and  not  individual  and 
several,  it  seems  a  court  of  equity  would  be  a  proper  forum  in  which 
to  enforce  the  same.     Ibid.  135. 

4.  The  general  law  does  not  apply  to  corporations  under  special  charter. 
Section  25  of  the  general  incorporation  law  of  1872,  which  provides  that 
when  certain  contingencies  arise,  suits  in  chancery  may  be  brought  by 
joining  the  corporation  in  the  suit  against  all  the  stockholders,  and  each 
stockholder  may  be  required  to  pay  his  pro  rata  share  of  the  debts 
against  the  corporation  to  the  extent  of  his  unpaid  stock,  after  exhaust- 
ing the  assets  of  the  corporation,  applies  only  to  oorporations  organized 
under  that  law,  and  does  not  embrace  bodies  created  by  special  charters 
Ibid.  135.      ' 

Contribution. 

5.  As  among  stockholders — remedy.  Where  a  stockholder  in  a  cor- 
poration, the  charter  of  which  imposes  an  individual  liability  upon  its 
stockholders  for  the  debts  of  the  corporation,  has  been  sued,  and  paid  the 
recovery  to  a  creditor,  he  will  be  entitled  to  contribution  from  all  the 
other  stockholders,  and  in  enforcing  that  right  it  may  be  that  a  court  of 
equity  is  the  proper  forum,  as  in  it  he  can  compel  each  shareholder  to 
contribute  pro  rata  according  to  the  number  of  shares  he  may  hold. 
Ibid.  135. 

Receiver  of  a  bank. 

6.  Power  to  manage,  settle  and  enforce  claims  of  depositors  against 
stockholders.      Wincock  et  al.  v.  Turpin,  135.     See  RECEIVERS,  1. 

Pleading  in  chancery. 

7.  Sufficiency  of  bill  to  enforce  liability  of  stockholders.  Same  case. 
See  CHANCERY,  5. 


STREETS.     See  HIGHWAYS,  1  to  7. 
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STREET  RAILWAYS. 

Consent  of  local  authorities. 

1.  Must  be  obtained.  Under  the  constitution  of  this  State  the  legisla- 
ture can  not  grant  the  right  to  construct  and  operate  a  street  railroad 
within  any  city,  town  or  incorporated  village  except  by  requiring  the 
consent  of  the  local  authorities  having  control  of  the  streets  or  high- 
ways proposed  to  be  occupied  by  such  street  railroads,  and  this  applies 
to  horse  railways.     Metropolitan   City  Railway  Co.  v.  City  of  Chicago,  620. 

2.  Publication  of  notice.  Under  the  "act  in  regard  to  horse  and  dummy 
railroads,"  approved  March  9,  1874,  the  city,  town  or  village  authorities 
are  prohibited  from  giving  consent  to  construct  and  operate  a  horse  rail- 
road in  the  streets,  unless  at  least  ten  days'  public  notice  of  the  time  and 
place  of  presenting  the  petition  shall  first  have  been  given  by  publica- 
tion in  some  newspaper  published  in  the  city  or  county  where  such  road 
is  to  be  constructed.  The  publication  of  the  report  of  a  committee 
recommending  the  granting  of  such  leave,  ten  days  before  the  adop- 
tion of  an  ordinance  authorizing  the  construction  of  ,^uch  a  road,  and 
the  publication  of  the  ordinance,  is  not  a  compliance  with  the  statute. 
Ibid.  620. 

SUBROGATION. 
Payment  of  debt  of  estate  by  widow. 

1.  Where  the  debt  was  secured  by  trust  deed.  Where  a  widow,  after 
the  death  of  her  husband,  pays  off  a  debt  secured  by  a  deed  of  trust 
given  by  the  husband,  and  takes  a  release  of  the  trust  deed,  the  deed 
being  a  valid  lien,  and  thereby  preserves  the  property,  she  will  have  rhe 
right  to  foreclose  the  same  for  her  own  benefit.  Sli?iso?i  ei  al.  v.  Ander- 
son et  al.  373. 

To  lien  of  the  State  for  taxes. 

2.  In  favor  of  purchaser  of  tax  certificate.  A  holder  of  a  lien  upon 
land  has  a  right  to  purchase  a  certificate  of  the  sale  of  the  land  for 
taxes  where  the  time  of  redemption  has  expired  paying  a  reasonable 
sum  therefor,  or  to  redeem  from  the  tax  sale  if  the  time  of  redemption 
has  not  expired,  and  to  have  the  money  so  paid  refunded.  The  taxes 
being  a  paramount  lien  to  all  others,  a  lien  holder  who  discharges 
the  same  is  entitled  to  be  subrogated  to  the  rights  of  the  State,  and 
the  amount  paid  to  extinguish  such  paramount  lien  or  incumbrance 
will  constitute  a  first  lien  on  the  land.     Pratt  v.  Pratt  et  al.  184. 

SUBSCRIPTION. 
Not  binding  until  accepted. 

1.  Subject  to  be  revoked — revocation  by  death.  Where  a  person  signs 
a  subscription  paper  for  the  payment  of  a  given  sum,  upon  the  condition 
a  certain  sum  shall  be  subscribed  for  the  erection  of  a  church  building, 
it  is  a  mere  offer  to  pay  upon  the  condition  expressed,  and   subject  to  be 
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withdrawn  at  any  time  before  the  church  takes  nny  action  upon  the 
faith  of  it,  by  paying  money  or  incurring  liability  in  respect  to  the  ob- 
ject for  which  the  subscription  was  made.  Beach  et  al.  v.  The  First  Meth- 
odist Episcopal  Church,  177. 

2.  A  promise  to  pay  a  sum  of  money  for  the  erection  of  a  church 
stands  as  a  mere  offer,  and  may  be  revoked  at  any  time  before  it  is  acted 
upon.  It  is  the  expending  of  money  and  incurring  of  liability  on  the 
faith  of  it,  that  gives  a  right  of  action.  Until  acted  upon  there  is  no  mu- 
tuality, and  being  only  an  offer,  susceptible  of  revocation,  it  follows 
that  the  death  of  the  promisor,  or  his  insanity,  before  the  offer  is  acted 
upon,  will  work  a  revocation  of  the  offer.     Ibid.  177. 

SUBSEQUENTLY  ACQUIRED  TITLE. 
When  it  will  inure  to  purchaser.     See  VENDOR  AND  PURCHASER, 
1,  2. 

SURVEYING  AND  PLATTING  LOTS. 
Under  the  Revenue  law. 

For  purposes  of  assessment  and  taxation.     See  TAXATION,  7,  8. 

TAXATION. 

Levy  in  excess  op  the  law. 

1.  Of  the  effect  thereof  on  the  validity  of  the  tax.  The  levy  by  the 
Governor,  Auditor  and  State  Treasurer  of  a  per  cent  that  produces  an 
amount  of  taxes  above  the  sum  authorized  by  the  legislature  to  be 
raised,  will  not  render  the  levy  void,  either  in  whole  or  in  part.  Union 
Trust  Co.  et  al.  v.  Weber  et  al.  346. 

Double  taxation. 

2.  What  constitutes — not  alloivable.  Where  the  local  assessor  assessed 
all  of  the  lots  in  certain  blocks,  and  also  assessed  200  feet  off  the  north 
side  of  the  same  as  the  property  used  for  a  railroad  track,  and  the  county 
assessor  continued  the  assessment  on  his  books,  as  to  the  latter  strip  of 
200  feet,  but  in  transferring  the  assessment  dropped  the  lots  and  entered 
the  entire  assessment  upon  the  whole  of  the  lots  to  the  remaining  250 
feet  on  the  south  side  of  the  blocks:  Held,  that  the  latter  strip  could 
not  be  taxed  for  the  entire  blocks,  but  should  be  held  for  only  a  propor- 
tionate share  of  the  whole  valuation,  to  avoid  double  taxation.  People 
ex  rel.   Weber  v.  Ohio  and  Mississippi  Railroad  Co.  411. 

Assessing  in  wrong  name. 

3.  The  listing  or  assessing  of  railroad  property  in  a  wrong  name  as 
owner,  forms  no  ground  for  enjoining  the  collection  of  the  tax  thereon. 
Property  is  liable  to  pay  a  tax  without  reference  to  its  ownership.     Sec- 
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tion  253  of  the  Revenue  act  makes  all  taxes  on  real  estate  a  lien  on 
the  same  from  and  after  the  first  day  of  May  in  the  year  it  is  assessed, 
without  regard  to  its  ownership.  Union  Trust  Co.  et  al.  v.  Weber  et  al. 
346. 

"Change  of  assessment. 

4.  Notice  required.  A  county  assessor  is  not  authorized  to  change  an 
assessment,  fixed  by  the  local  assessor  upon  property,  without  notice  to 
the  owner.     People  ex  rel.   Weber  v.  Ohio  and  Mississippi  Railroad  Co.  411. 

Description  op  property  assessed. 

5.  Property  assessed  for  taxation  must  be  described  by  reference  to 
government  surveys,  or  by  metes  and  bounds,  or,  if  land  is  divided  into 
lots,  then  by  reference  to  authenticated  plats.  If  a  piece  of  land  is 
designated  as  a  lot,  when  there  is  no  plat  to  which  reference  can  be  had, 
to  determine  from  what  tract  it  has  been  formed,  no  judgment  can  be 
rendered  against  it  for  taxes,  as  it  is  not  capable  of  location.  People  ex 
rel.   Weber  v.  Chicago  and  Alton  Railroad  Co.  369. 

6.  While  a  government  survey  with  a  given  number  is  a  description 
of  land  well  recognized,  and  which  can  be  easily  located,  yet  a  lot  therein 
of  a  certain  number,  does  not  represent  any  ascertainable  part  of  the 
survey,  unless  a  plat  has  been  made  and  recorded  by  competent  authority, 
which  divides  the  survey  into  lots.     Ibid.  369. 

Surveying  and  platting  lots. 

7.  For  purposes  of  assessment.  The  Revenue  laws  make  it  the  duty 
of  the  owner,  where  a  tract  of  land  is  divided  into  parcels  so  that  it  can 
not  be  described  without  metes  and  bounds,  to  cause  such  lands  to  be 
surveyed  and  platted  into  lots,  the  plat  to  be  certified  and  recorded,  and 
the  law  provides  that,  if  the  owner  shall  neglect  or  refuse  to  cause  this 
to  be  done  within  thirty  days  after  being  notified  by  the  county  clerk, 
such  clerk  shall  cause  the  survey  to  be  made  and  recorded,  and  the  ex- 
pense thereof  to  be  added  to  the  tax  levied  on  such  property.  "When  the 
land  is  so  surveyed  and  platted,  and  the  plat  recorded,  the  lots  may  be 
assessed  according  to  their  numbers.     Ibid.  369. 

8.  A  survey  and  platting  of  a  tract  of  land  by  a  deputy  county  sur- 
veyor, at  the  instance  of  an  assessor,  without  any  notice  by  the  county 
clerk  to  the  owner,  or  not  at  the  request  of  the  clerk,  the  plat  not  being 
recorded,  is  not  a  compliance  with  the  statute,  and  such  survey  and 
platting  are  unauthorized  and  binding  on  no  one,  and  will  not  change 
the  original  description  of  the  land.     Ibid.  369. 

Taxation  of  railroad  property. 

9.  The  object  of  the  legislature,  in  regard  to  the  assessment  of  railroad  cor- 
porations, was  and  is    to  subject  each  railroad   company  in   the  State   to 
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taxation,  in  proportion  to  the  value  of  all  its  property  liable  to  be  taxed, 
whether  tangible  or  intangible,  real,  personal  or  mixed,  embracing,  among 
other  kinds  of  property,  the  franchises  granted  or  exercised  within  this 
State.      Ohio  and  Miss.  Railroad  Co.  v.   Weber,  443. 

10.  Definition  of  classes  of  railroad  property  subject  to  taxation.  Under 
the  statute,  the  property  of  railroad  companies  is  thus  classified  and  de- 
fined for  the  purposes  of  taxation:  The  "capital  stock"  means  all  the 
property  and  rights  of  the  corporation,  of  every  kind  and  nature,  wher- 
ever located.  The  "railroad  track"  embraces  property  held  for  the  right 
of  way,  including  superstructures  thereon,  and  this  is  declared  to  be  real 
estate.  "Rolling  stock"  embraces  the  movable  property  of  the  corporator* 
which  is  declared  personal  property,  and  this  is  such  property  as,  in  its 
ordinary  use,  is  taken  from  one  part  of  the  line  to  another,  as  cars,  locomo- 
tives and  their  attachments,  and  usual  accompaniments.  "Personal 
property,  other  than  rolling  stock,"  embraces  tools,  materials  for  repair, 
and  all  other  property  which,  in  its  ordinary  use,  is  not  taken  from  one 
part  of  the  line  to  another,  and  the  local  property,  the  railroad  track,  and 
rolling  stock,  constitute  the  tangible  property  of  the  corporation,  and  all 
other  kinds  of  property,  embracing  the  franchise  and  such  other  values 
as  are  inaccessible  to  the  local  assessors,  the  intangible  property,  and  all 
those  combined,  constitute  the  capital  stock.     Ibid.  443. 

11.  As  to  property  in  this  State,  of  a  railroad  company,  formed  by  consoli- 
dation, when  one  of  the  constituent  companies  was  of  this  State,  and  others  of 
other  States.  When  a  corporation  is  formed  under  our  laws  by  the  con- 
solidation of  other  corporations,  one  of  which  was  incorporated  under  the 
laws  of  this  State,  and  the  others  in  other  States,  the  new,  or  consolidated 
company,  is  to  be  considered  as  "incorporated  under  the  laws  of  this 
State,"  within  the  meaning  of  the  last  clause  of  the  first,  section  of  the  Rev- 
enue act  of  March  30,  1872,  and  the  capital  stock  of  such  corporation  in 
this  State  is  subject  to  taxation  here.     Ibid.  443. 

12.  Of  the  mode  of  finding  value  of  capital  stock  and  rolling  stock  of  a 
railroad  company,  operating  its  road  in  this  and  other  States.  The  State  Board 
of  Equalization  found  the  value  of  the  capital  stock  and  rolling  stock  of 
a  railroad  corporation,  operating  its  road  and  franchise  in  this  and  other 
States,  by  a  continuous  line,  by  taking  the  value  of  the  entire  capital 
stok,  and  all  the  rolling  stock  of  the  corporation  evei-ywbere,  and  set 
apart  so  much  of  the  entire  value  of  each,  for  taxation  in  this  State,  as 
the  proportion  of  the  length  of  its  main  line  in  this  State  bore  to 
the  length  of  the  entire  line  of  the  road  owned  and  opei-ated  by  it.  It 
did  not  appear  whether  this  was  done  from  their  own  knowledge,  or  from 
information  from  other  sources,  and  there  was  nothing  to  show  fraud  or 
illegality  in  their  action:  Held,  in  the  absence  of  proof  to  the  contrary, 
that  the  mode  adopted  by  them,  and  the  conclusion  they  reached,  was  fair 
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and   reasonable,  and  that  this  was  not  an  assessment  of  any  part  of  its 
property  in  the  other  States.      Ohio  and  dfiss.  Railroad  Co.  v.  Weber,  443. 

13.  Of  the  mode  of  assessing  capital  stock  in  excess  of  value  of  tangible 
property.  A  rule  adopted  by  the  State  Board  of  Equalization,  for  the 
assessment  of  the  capital  stock  of  corporations,  that  the  value  of  all  the 
shares  of  the  stock,  and  the  value  of  all  the  debts,  excluding  those  for* 
current  expenses,  should  be  added  together  to  ascertain  the  fair  cash 
value  of  the  capital  stock,  or  entire  property,  including  the  franchisesl 
and  that  from  this  sum  should  be  deducted  the  amount  of  the  value  of  all 
tangible  property,  and  that  the  remainder  should  be  taken  as  the  fair 
cash  value,  to  be  assessed  for  taxation,  was  sustained  on  an  application 
to  enjoin  the  collection  of  a  tax  levied  upon  such  sum,  when  equalized, 
by  the  board,  with  other  property.     Ibid.  443. 

14.  While  it  is  true  that  the  statute  must  be  understood  as  applying 
only  to  such  property  of  railroad  corporations,  operating  in  this  and 
other  States,  on  the  same  line  of  road,  as  is  subject  to  taxation  in  this 
State,  the  fact  that  the  value  of  the  whole  property,  both  in  and  without 
the  State,  is  used  in  the  computation  by  which  to  arrive  at  the  value  of 
that  part  thereof  to  be  assessed  here  for  taxation,  will  not  render  the  as- 
sessment or  the  taxes  levied  thereon  invalid.     Ibid.  443. 

15.  Apportioning  capital  stock  of  railroad  among  counties.  The  failure 
of  the  State  Board  of  Equalization  to  apportion  the  value  of  the  capital 
stock  of  a  railroad  company  among  the  several  counties  through  which  the 
road  is  located,  and  the  making  of  such  apportionment  by  the  Auditor,  or 
his  clerks,  so  it  is  correctly  made,  is  no  ground  for  interfering  with  the 
collection  of  the  tax.  If  any  county  does  not  get  its  proper  share  of  the 
distribution,  that  does  not  concern  the  railroad  company.  Union  Trust 
Co.  et  al.  v.   Weber  et  al.  346. 

16.  By  whom  the  apportionment  may  be  made.  A  railroad  tax  will  not 
be  enjoined  because  the  distribution  of  its  taxable  property,  other  than 
its  local  property,  among  the  several  counties  through  which  its  road 
runs,  was  made  by  the  secretary  of  the  Board  of  Equalization  after  the 
adjournment  of  the  board,  when  it  is  made  on  the  basis  as  fixed  by  the 
the  statute,  and  the  burden  on  the  railway  company  has  not  been  in- 
creased by  the  apportionment.  This  is  but  a  ministerial  act,  resting  in 
computation,  and  does  not  require  the  exercise  of  any  discretion.  Wil- 
son, Receiver,  v.   Weber,  454. 

17.  Who  are  owners  of  a  railroad  for  purposes  of  taxation — contractors. 
Contractors  binding  themselves  to  construct  and  equip  a  railroad,  and 
who  are  to  receive  therefor  subscriptions  to  the  stock,  and  bonds,  and 
mortgages  on  the  road,  and  are  to  furnish  and  pay  for  all  materials,  labor 
and  machinery,  and  who  are  placed  in  possession  of  the  road    to  enable 
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it  to  perform  the  contract,  and  authorized  to  operate  the  road,  and  receive 
the  earnings  thereof,  paying  to  the  railroad  company  the  net  profits,  are 
not  vested  with  the  franchise  and  right  of  way,  and  are  not  the  owners 
of  the  road  for  purposes  of  taxation.  Union  Trust  Co.  ei  al.  v.  Weber 
et  al.  346. 

18.  Assessment  of  rolling  stock,  etc.,  of  railroad — ownership  of  contrac- 
tor. Where  a  construction  company  bound  by  its  contract  to  construct 
and  equip  a  railroad,  purchased  and  owned  the  rolling  stock,  and  other 
personal  property  used  in  the  work  of  construction,  on  the  first  day  of 
May  in  a  certain  year,  when  the  property  was  listed  for  taxation,  it  was 
held,  the  person  making  the  return  of  the  same  to  the  county  clerk,  not 
being  the  agent  or  superintendent  of  the  railroad  company,  had  no 
authority  to  act  for  or  bind  the  company,  and  the  collection  of  the  tax  on 
such  property,  as  against  the  railroad  company,  should  be  enjoined,  as 
it  could  not  become  a  lien  upon  its  real  estate.    Ibid.  346. 

19.  As  to  what  is  real  estate  and  what  is  personal  property  of  a  railroad. 
The  land  constituting  the  right  of  way  of  a  railroad,  with  the  ties,  rails, 
etc,,  in  place  on  the  track,  and  turn-outs,  depot  grounds,  and  the  build- 
ings on  the  same,  are  real  estate,  but  the  rolling  stock  is  made  by  statute, 
for  the  purposes  of  taxation,  personal  property.     Ibid.  346. 

20.  Valuation  by  Slate  Board  of  Equalization — -failure  to  ascertain  facts 
on  which  to  assess.  Where  a  railway  company  fails  to  make  a  return 
of  its  property,  as  required  by  law,  to  the  Auditor,  and  the  State  Board 
of  Equalization  has  before  it  the  return  made  to  the  county  clerk  by  an 
agent  of  the  contractors  who  built  the  road,  which  is  not  shown  to  be 
untrue,  the  company  can  not  defeat  the  collection  of  the  tax  levied  on 
the  assessment  made  upon  such  a  basis,  on  the  charge  that  the  board  did 
not  ascertain  the  necessary  facts  upon  which  to  fix  the  proper  valuation. 
Ibid.  346. 

For  construction  op  sidewalks. 

21.  Special  taxation  of  contiguous  property.  Under  our  constitution  it  is 
competent  for  the  legislature  to  confer  upon  the  corporate  authorities 
of  cities,  towns  and  villages  power  to  impose  upon  contiguous  property, 
in  the  form  of  a  special  tax,  the  burden  of  the  expense  of  the  construc- 
tion of  a  sidewalk  along  the  line  of  such  property,  and  such  tax  may 
be  lawfully  assessed  upon  the  respective  parts  thereof  in  proportion  to 
the  frontage  of  each  part  upon  such  improvement,  and  the  payment  of 
such  tax  may  be  enforced  against  the  property  so  taxed.  Craw  et  al.  v. 
The  Village  of  Tolono  et  al.  255. 

22.  A  tax  for  suchpurpose  cannot  be  made  personal.  So  much  of  sec.  3 
of  the  act  of  1875,  entitled  "  An  act  to  provide  additional  means  for  the 
construction  of  sidewalks  in  cities,  towns  and  villages,"  as  authorizes 
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the  cost  of  such  sidewalk,  or  any  part  thereof,  to  be  recovered  of  the 
owners  of  lots,  etc.,  by  action  at  law,  is  unconstitutional  and  inoperative, 
and  so  much  of  the  same  section  as  seems  to  authorize  the  seizure,  by 
warrant  issued  by  the  clerk,  of  the  personal  property  of  the  owner,  in 
satisfaction  of  such  special  tax,  is  without  constitutional  authority,  and 
void.      Craw  etal.  v.  The  Village  of  Tolono,  255;  City  of  Virginia  v.  Hall,  278. 

Of  a  personal  tax. 

23.  Generally — and  of  personal  liability  for  a  tax.  A  tax  on  persons 
may  be  imposed  merely  as  such,  as,  in  case  of  a  poll  tax,  or  upon  per- 
sons as  the  owners  of  property,  or  as  the  possessors  of  property,  or  as 
the  managers  or  proprietors  of  a  business  carried  on,  in  all  which  cases 
the  tax  is  a  personal  tax,  the  payment  of  which  is  a  personal  duty,  and 
the  property  or  business  entering  into  the  transaction  is  adopted  merely 
as  the  basis  for  the  measure  of  the  amount  of  the  tax.  Craw  et  al.  v. 
The  Village  of  Tolono  et  al.  255. 

24.  A  mere  taxation  of  property  imposes  no  personal  liability  upon 
the  owner.  It  is  an  imposition  of  a  charge  merely  upon  the  thing  itself, 
and  not  upon  the  owner  or  possessor  of  the  thing,  and  if  the  charge  is 
not  paid  by  some  one  interested  in  the  thing  taxed,  resort  can  be  had 
for  the  collection  of  such  a  tax  only  to  the  thing  taxed.     Ibid.  255. 

Personal  liability  for  unpaid  taxes. 

25.  Upon  whom  it  rests — construction  of  the  statute.  Section  59  of  the 
Revenue  Act  provides  that  "  the  owner  of  property  on  the  first  day  of 
May  in  any  year,  shall  be  liable  for  the  taxes  of  that  year.  The  pur- 
chaser of  property  on  the  first  day  of  May,  shall  be  considered  the  owner 
on  that  day."  This,  by  implication,  excludes  the  idea  of  personal  action 
against  any  person  other  than  such  owner.  The  purchaser  of  property 
does  not  become  personally  liable,  by  virtue  of  this  section,  for  any 
taxes  assessed,  and  which  were  due  and  unpaid,  for  years  prior  to  that 
in  which  he  became  the  owner,  but  only  for  such  as  may  be  assessed  for 
the  year  or  years  in  which  he  was  the  owner  on  the  first  day  of  May. 
Biggins  v.    The  People,  381. 

26.  Nor  does  section  232  of  the  act  affect  the  question.  That  section 
simply  provides  that  "  the  county  board  may,  at  any  time,  institute  suit 
in  an  action  of  debt,  in  the  name  of  The  People  of  the  State  of  Illinois, 
in  any  court  of  competent  jurisdiction,  for  the  amount  due  on  forfeited 
property.  This  does  not,  in  any  manner,  enlarge  the  provisions  of  sec- 
tion 59,  as  to  persons  who  shall  be  personally  liable  for  the  tax.  Ibid. 
381. 

27.  And  though  the  property  may  become  forfeited  at  a  time  when  a 
particular  person  is  the  owner,  but  for  taxes  assessed  for  a  year  or  years 
prior  to  that  in  which  his  ownership  accrued,  such  forfeiture  will  not 
operate  to  create  a  personal  liability  in  him  to  pay  the  tax.     Ibid.  381. 
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Personal  liability  for  unpaid  taxes.      Continued. 

28.  Of  the  declaration  in  a  suit  to  enforce  a  personal  liability  for  unpaid 
taxes.     See  PLEADING,  1. 

Special  and  general  taxation. 

29.  Of  their  distinguishing  character.  Special  taxation  of  contiguous 
property  for  local  improvements  is  a  thing  in  its  object  and  character 
very  different  from  general  taxation  for  the  purpose  of  revenue,  and  a 
thing  very  different  from  local  taxation  by  municipal  corporations  for 
revenue  to  be  applied  to  other  corporate  purposes.  All  taxation  for  rev- 
enue, whether  by  the  State  or  [municipal  corporations,  must  be  uniform 
in  respect  to  persons  and  property  within  the  jurisdiction  of  the  body 
imposing  the  same.      Craw  et  al.  v.  The    Village  of  Tolono  et  al.  255. 

Special  taxes  and  special  assessments. 

30.  Of  the  distinction.  Special  taxation,  as  spoken  of  in  the  constitu- 
tion, is  based  upon  the  supposed  benefit  to  the  contiguous  property,  and 
differs  from  special  assessments  only  in  the  mode  of  ascertaining  the 
benefits.  In  special  taxation,  the  imposition  of  the  tax  is  of  itself  a 
determination  that  the  benefits  to  contiguous  property  will  be  as  great 
as  the  burden  imposed,  while  in  the  case  of  special  assessments  the 
property  to  be  benefited  must,  be  ascertained  by  careful  investigation,  and 
the  burden  must  be  distributed  according  to  a  carefully  ascertained  pro- 
portion in  which  each  part  thereof  will  be  beneficially  affected.  Ibid. 
255. 

Tax  by  city  in  aid  of  private  corporation. 

31.  Municipal  bonds.  A  city  tax  levied  for  the  payment  of  the  prin- 
cipal and  interest  of  bonds  issued  by  the  city  in  aid  of  a  private  manu- 
facturing corporation,  can  not  be  enforced,  as  such  bonds  are  void,  even  in 
the  hands  of  innocent  purchasers.     English  v.  The  People,  566. 

Lien  on  real  estate  for  tax  on  personalty. 

32.  Taxes  assessed  on  personal  property  of  the  same  owner  become 
a  lien  on  his  real  estate,  and  a  tax  upon  the  capital  stock  and  franchise 
of  a  railroad  company,  whether  they  be  regarded  as  real  or  personal 
property,  is  a  lien  upon  the  real  property  of  the  company.  Union  Trust 
Co.  et  al.  v.   Weber  et  al.  346. 

Lien  for  taxes. 

33.  Remedy  to  enforce  the  same— at  law,  not  in  equity.  People  v.  Biggins, 
481.     See  LIENS,  5,  6,  7. 

Failure  to  return  property  as  delinquent. 

34.  The  failure  of  the  collector  to  return  the  taxes  assessed  against 
railroad  property  as  delinquent,  will  not  affect  the  rights  of  the  State  or 
municipalities.  The  taxes  become  a  lien  from  the  first  day  of  May,  and 
such   lien  continues    until    they   are  paid.     The  omission  to  make  such 
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TAXATION. 

Failure  to  return  property  as  delinquent.     Continued. 

return  is  cured  by  section  191- of  the  Revenue  act.      Union  Trust  Co.  et  al. 

v.   Weber  et  al.  346. 
Delinquent  taxes  for  prior  years. 

35.  How  collected.  Taxes  which  had  not  been  collected,  for  any 
cause,  were  not  under  the  Revenue  law  of  1872,  released,  but  remained 
a  lien  upon  the  land  upon  which  they  were  levied  until  sold  at  the  end  of 
five  years;  and  the  act  of  1874  requiring  that  delinquent  taxes  of  any 
preceding  year  which  had  not  been  collected,  or  abandoned  on  failure  to 
sell  at  the  end  of  five  years,  should  be  added  to  the  tax  of  any  subse- 
quent year  in  separate  columns,  is  a  valid  enactment,  in  no  wise  affecting 
or  impairing  the  rights  of  the  taxpayer.     Hosmer  v.  The  People,  58. 

Omission  to  extend  back  taxes. 

36.  Effect  upon  rights  of  subsequent  incumbrancer.  The  taking  of  a  deed 
of  trust  or  mortgage  on  real  estate  charged  with  a  subsisting  lien  for 
taxes  of  preceding  years  not  brought  forward  or  extended,  will  not  oper- 
ate to  discharge  such  back  taxes,  or  release  the  lien  of  the  same.  Neither 
will  the  appointment  of  a  receiver  in  a  suit  against  the  owner  of  the 
property  have  such  effect.  He  is  not  a  purchaser,  within  the  mean- 
ing of  section  278  of  the  Revenue  law.  Union  Trust  Co.  et  al.  v.  Weber 
el  al.  346. 

Changing  mode  of  collecting  taxes. 

37.  Legislative  power.  The  General  Assembly  has  the  right,  to  change 
the  mode  for  the  collection  of  taxes  at  any  time  before  they  are  paid  or 
otherwise  discharged  or  released.  Retroactive  legislation  is  never 
favored  when  it  works  injustice  or  operates  to  deprive  parties  of  vested 
rights,  but  it  has  always  been  held  competent  to  change  the  remedy  if 
the  right  is  not  affected.     Hosmer  v.    The  People,  58. 

Defective  warrant — its  effect. 

38.  The  want  of  a  clause  in  a  collector's  warrant  authorizing  him  to 
distrain  for  taxes,  does  not  render  the  warrant  void.  Such  a  warrant 
would  fully  protect  any  person  paying  his  taxes.  But  if  the  warrant 
was  void,  that  would  not  operate  to  release  or  discharge  the  taxes.  If 
not  collected  in  one  year,  the  statute  requires  the  taxes  to  be  brought  for- 
ward the  next  year  and  collected  as  back  taxes.  Union  Trust  Co.  et  al. 
v.  Weber  et  al.  346. 

Application  for  judgment. 

39.  Over  valuation.  On  an  application  for  judgment  against  lands  for 
taxes,  proof  that  the  lands  were  assessed  for  more  than  they  would  sell 
for  is  not  admissible.  Section  86  of  the  Revenue  law  affords  the  only 
remedy  for  the  correction  of  an  excessive  valuation,  except  when  it  has 
been  fraudulently  made.     English  v.  The  People,  566. 
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Application  for  judgment.      Continued. 

40.  Evidence  to  show  excessive  levy  of  school  tax.  If  a  contestant  of  a 
school  tax  desires  to  show  that  the  levy  was  in  excess  of  the  amount 
authorized  by  law,  he  must  show  it  by  the  levy  itself.  The  record  of  the 
school  board  merely  showing  an  estimate,  is  not  admissible  to  defeat  an 
application  for  judgment  for  the  school  taxes  levied.-  English  v.  The 
People,  566. 

e  41.  Onus  as  to  validity  of  municipal  tax.  As  municipal  corporations 
can  levy  no  taxes,  general  or  special,  unless  the  power  be  plainly  and 
unmistakably  conferred,  it  devolves  upon  the  People,  on  an  application 
for  judgment  upon  a  city  tax,  to  show  that  such  tax" has  the  sanction  of 
law  for  its  support.     Ibid.  56'6. 

42.  Evidence — collector's  return  prima  facie  sufficient.  On  application 
for  judgment  against  lands  for  unpaid  taxes,  the  collector's  return  is 
ample  evidence,  when  unrebutted,  to  require  the  rendition  of  judgment, 
and  this  court  will  not  look  outside  the  record  as  to  facts  contradictory 
of  such  return.     Hosmer  v.  The  People,  58. 

43.  Who  may  question.  A  person  not  the  owner  or  not  having  any 
interest  in  lands,  has  no  right  to  interpose  any  objections  to  the  rendition 
of  judgment  against  the  same  for  taxes,  unless  he  appears  as  the  agent 
or  attorney  of  the  person  interested.     Ibid.  58. 

Judgment  for  taxes. 

44.  Signature  of  judge.  The  signature  of  a  county  judge  to  a  judg- 
ment against  lands  for  taxes,  after  an  order  allowing  an  appeal,  is  proper 
and  right,  and  in  nowise  affects  the  sufficiency  of  the  judgment.  English 
v.  The  People,  566. 

Appeal  from  judgment  for  taxes. 

45.  Taxes  of  what  years  may  be  questioned.  Where  an  appeal  bond 
states  that  the  appeal  was  taken  from  a  judgment  against  certain  lots 
for  the  taxes  of  the  year  1870,  and  the  transcript  or  papers  filed  in  the 
appeal  fails  to  show  any  judgment  for  the  taxes  of  any  subsequent  year, 
the  regularity  as  to  the  levy  of  taxes  for  such  subsequent  years  can  not 
be  considered  on  the  appeal.     Hosmer  v.  The  People,  58. 

Enjoining  collection  of  taxes. 

46.  When  allowable — generally.  The  collection  of  a  tax  should  never 
be  enjoined,  except  in  cases  where  the  tax  is  levied  upon  property 
exempt  from  taxation,  or  where  it  is  doubly  taxed,  or  the  tax  is  levied 
without  warrant  of  law,  or  by  persons  having  no  power  to  make  the  levy, 
or  where  a  clear  case  of  fraud  in  making  the  valuation  is  shown.  In 
the  latter  case,  the  proof  must  be  clear  and  irresistible,  and  the  injury 
likely  to  result  considerable.      Union  Trust  Co.  et  al.  v.   Weber  et  al.  346. 

47.  Requisites  of  the  bill — over-valuation — allegation  of  fraud.  A 
statement  in   a  bill  to  enjoin  the  collection  of  a  tax,  that  the  assess- 
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Enjoining  collection  of  taxes.     Continued. 

ment  was  outrageously  exorbitant,  and  was  fraudulently  made  against 
a  railroad  company,  as  a  conclusion  of  the  pleader,  without  showing  in 
what  the  over-valuation  consists,  and  giving  no  facts  or  particulars,  is 
not  sufficient  to  enjoin  the  collection  of  the  tax.  A  mere  allegation  of 
fraud  is  not  sufficient,  and  an  over-valuation  will  not  of  itself  establish 
fraud.      Union  Trust  Co.  et  al.  v.   Weber  et  al.  346. 

TENDER. 

Effect  upon  accruing  interest. 

1.  It  is  a  well  settled  rule,  recognized  alike  by  courts  of  law  and 
equity,  that  a  tender  properly  made  and  kept  good  is  a  complete  answer 
to  any  claim  for  interest  after  the  tender.  Allen  et  al.  v.  Woodruff  et  al. 
11. 

TRANSCRIPT     OF     RECORD.       See     PRACTICE     IN     THE     SUPREME 
COURT,  1. 

TRUSTS. 

Whether  a  trust  arises. 

1.  A  married  woman,  holding  lands  as  her  separate  property,  sold  the 
same,  and  notes  for  a  part  of  the  purchase  money  were  taken  by  her 
husband,  in  his  own  name,  but  were  not  collected  in  his  lifetime.  Under 
the  law  of  the  domicil  of  the  parties — the  State  of  Louisiana — the  notes, 
notwithstanding  they  were  taken  in  the  name  of  the  husband,  remained 
the  absolute  property  of  the  wife.  After  the  death  of  the  husband,  the 
widow  collected  the  amount  of  the  notes  in  her  own  name.  Subsequently 
she  married  ngain — this  time  in  the  State  of  Missouri,  where  the  com- 
mon law  prevailed,  under  which  the  personal  property  of  the  wife  be- 
came the  property  of  the  husband  on  the  marriage.  This  second  mar- 
riage was  followed  by  a  divorce,  and  a  settlement  between  the  parties,  in 
respect  to  their  property.  Upon  bill  filed  by  the  children  by  the  first 
marriage  against  the  second  and  divorced  husband,  alleging  that  he  held 
moneys,  and  property  purchased  with  money  which  was  derived  from 
the  estate  of  their  grandfather — their  mother's  father — and  that  a  trust 
arose  in  their  favor,  in  respect  to  such  property,  it  was  held,  that  although 
the  mother  of  complainants  did  inherit  the  lands  mentioned,  from  her 
father's  estate,  yet  the  proceeds  of  the  sales  of  those  lands  were  her  sep- 
arate property  up  to  the  time  of  her  second  marriage,  never  having  be- 
longed to  her  first  husband,  the  complainants'  father,  and  on  her  settle- 
ment'with  the  second  and  divorced  husband,  she  had  the  right  to  permit 
him  to  retain  that  money  if  she  chose  go  to  do.  So  no  trust  arose  as  was 
claimed.     Mc  Cullough  et  al.  v.  Ford,  439. 
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TRUSTS.      Continued. 
Statute  of  frauds. 

2.  What  trusts  are  ivithin  the  statute.  Allen  et  al.  v.  Woodruff  et  al. 
11.     See  STATUTE  OF  FRAUDS,  1. 

UNRECORDED  DEED. 
Effect  of  prior  decree.     See  LIS  PENDENS,  2. 

VENDOR  AND  PURCHASER. 

Subsequently  acquired  title. 

1.  When  it  will  inure  to  the  benefit  of  the  purchaser.  Under  section  8  of 
the  Conveyance  act  (Rev.  Stat.  1874,)  the  use  of  the  words  "grant,  bar- 
gain and  sell,"  in  a  deed  or  mortgage,  operates  as  a  covenant  to  the 
grantee  or  mortgagee,  and  his  heirs,  etc.,  that  the  grantor  or  mortgagor 
was  seized  in  fee  simple  of  the  land,  free  from  all  incumbrance,  etc.,  and 
a  subsequently  acquired  title  by  the  grantor,  whether  legal  or  equitable, 
will  inure  to  the  benefit  of  the  grantee  or  mortgagee.  Pratt  v.  Pratt  et  al- 
184. 

2.  Where  a  deed,  remising  and  releasing  premises,  contains  a  cove- 
nant that  the  grantor,  his  heirs,  etc.,  shall  warrant  and  defend  the  title 
to  the  premises  to  the  grantee,  his  heirs  and  assigns,  forever,  against  all 
lawful  claims  of  all  persons  claiming  under  the  grantor,  and  the  habendum 
clause  provides  that  the  grantee,  his  heirs  and  assigns,  shall  have  and 
hold  the  premises,  etc.,  forever,  it  will  be  a  conveyance  of  the  fee,  and 
not  a  simple  release,  so  that  a  title  subsequently  acquired  by  the  grantor 
will  inure  to  the  grantee,  unless  it  is  derived  from  sale  under  an  incum- 
brance assumed  by  the  grantee.     People  ex  rel.  Weber  v.  Herbel,  384. 

VENDOR'S  LIEN.     See  LIENS,  9,  10. 

VERDICT. 

Of  its  requisites. 

1.  A  verdict  simply  finding  for  the  plaintiff,  without  finding  the 
amount  of  debt  or  damages,  is  too  imperfect  to  form  a  foundation  for  a 
judgment  for  a  given  amount  in  favor  of  the  plaintiff.  Hirth  v.  Lynch 
409. 

In  case  of  special  findings. 

2.  And  also  a  general  verdict — omission  to  ash  for  judgment  on  the  special 
findings  notwithstanding  the  general  verdict,  as  a  waiver  of  the  right  to  move  for 
a  new  trial.  Chicago  and  Northwestern  Railway  Co.  v.  Panicle,  Admr.  42 
See  PRACTICE,  7. 

VOLUNTARY  CONVEYANCE. 
Whether  fraudulent. 

As  to  creditors.     See  FRAUDULENT  CONVEYANCES,  1  to  4. 
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WAIVER. 

Delay  in  payment  of  purchase  money. 

Waiver  thereof,  as  affecting  the  right  to  specific  performance.    Allen  et  al.  v« 
Woodruff  et  al.  11.     See  CHANCERY,  13. 

WILLS. 

Contest  op  will — in  chancery. 

Trial  by  jury — conclusive  effect  of  the  verdict.  Calvert  v.  Carpenter  et  al. 
63.     See  CHANCERY,  31. 

WITNESSES. 

Competency. 

1.  As  to  party  testifying  on  his  own  motion  against  those  suing  as  heirs. 
Where  the  complainants  in  chancery,  suing  as  heirs,  took  the  deposi- 
tion of  a  party  defendant,  and  subsequently  another  person,  interested 
in  the  subject  matter  of  the  suit,  was  brought  in  as  a  defendant,  and 
against  whom  the  deposition  was  sought  to  be  used,  the  party  so  sub- 
quently  made  defendant  has  the  right  to  examine  the  witness  in  respect 
to  any  matter  testified  to  in  the  deposition,  as,  upon  cross-examination, 
and  in  such  case  the  witness  will  not  be  considered  as  testifying  on  his 
own  motion  upon  such  subsequent  examination,  so  as  to  furnish  a 
ground  of  objection  to  his  competency  to  testify  against  the  complainants. 
Caprez  et  al.-  v.  Trover  et  al.  456. 

2.  Of  party  to  prove  admissions  of  deceased  person.  On  the  hearing 
of  two  suits  in  chancery,  consolidated,  in  one  of  which  the  bill  was  filed 
by  an  administrator  to  foreclose  a  mortgage  given  to  the  intestate,  and 
the  other,  a  creditor's  bill  to  subject  the  mortgaged  premises  to  the 
payment  of  a  decree,  in  which  the  mortgage  is  alleged  to  have  been 
given  to  defraud  creditors,  the  complainant  in  the  creditor's  bill  is 
not  a  competent  witness  to  testify  as  to  admissions  of  the  deceased  in 
his  lifetime.     Pratt  v.  Pratt  et  al.  184. 

Credibility.  : 

3.  Where  a  party  to  a  suit,  upon  a  second  trial,  testifies  to  admis- 
sions by  the  other  party  of  vital  importance,  and  which,  if  true,  would 
likely  be  decisive,  but  on  his  cross-examination  admits  that  he  gave 
no  such  testimony  on  the  former  trial,  and  gives  no  satisfactory  expla- 
nation why  he  did  not,  this  circumstance  will  greatly  impair  the  force 
of  his  testimony,  especially  when  positively  denied  by  the  other  party. 
Ibid.  184. 
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